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MASSACHUSETTS. 
CIRCUIT  COURT,  U.  S.  MAY,  1814. 

The  Ship  V Invinctble-^MaisonerarOj  and  Deruet^  ClaimanUm 

oTORY,  Judge.  The  French  private  armed  ship  L'lnvincible^ 
duly  commissioned  as  a  cruiser,  was  captured  in  Mai*ch  1813,b7 
die  British  brig  of  war  Mutine.  In  the  same  month,  she  was  re« 
captured  by  the  American  privateer  Alexander;  was  again  cap* 
tured  on  or  about  the  tenth  dayof  May  18t3,  by  aBritish  squad- 
ron, consisting  of  the  Shannon  and  Tenedos;  and  afterwards  in 
the  same  month,  again  recaptured  by  the  American  privateer 
Young  Teazer,  commanded  by  William  B.  Dobson,  carried  in- 
to Portland,  and  libelled  in  the  District  Court  of  Maine,  for  ad- 
judication, as  prize  of  war.  The  proceedings  and  pleadings,  so 
£ur  as  at  present  material  to  be  stated,  were  as  follows:  At  a 
q>ecial  term  of  the  District  Court  held  in  June  1813,  a  claim 
Was  interposed  by  the  French  consul,  on  behalf  of  the  French 
owners,  alleging  the  special  facts  aforesaid,  and  claiming  resto- 
ration of  the  ship  and  cargo,  on  payment  of  salvage.  A  special 
claim  was  also  interposed  by  Mark  L.  Hill,  and  Thomas 
M^Cobb,  citizens  of  the  United  States,  and  owners  of  the  ship 
Mount  Hope,  alleging  among  other  things,  that  the  said  ship 
Jio.  XXL  A 


having  on  board  a  cargo  on  freight  belonging  to  citizens  of  the 
United  States,  and  bound  on  a  voyage  from  Charleston,  South 
Carolina,  to  Cadiz,  was  on  the  high  seas  ii^  the  latter  part  of 
March  1813,  unlawfully,  and  in  violation  of  the  law  of  nations, 
and  of  treaties,  captured  by  L'{oyhiSc'it>le,  before  her  capture  by 
the  Mutine,  and  carried  to  places'  unknown  to  the  claimants, 
whereby  the  same  ship  Mbu^t  ilope  and  cargo,  became  wholly 
lost  to  the  owners;' >and  thereupon,  praying  among  other  things, 
that  after  payment  of  salvage,  the  residue  of  said  ship  L'Invin- 
cible  and  ca^go^'.mlght  be  condemned  and  sold  for  the  payment 
of  th^  damages  sustained  by  the  said  claimants,  by  reason  of 
thf  pfemtses. 

At  the  same  term,  by  agreement  of  the  parties,  an  interlocu- 
tory decree  of  condemnation  to  the  captors,  passed  against  said 
ship  L'Invincible,  and  she  was  ordered  to  be  sold;  and  one 
moiety  of  the  proceeds  after  deducting  expenses,  was  ordered 
to  be  paid  to  the  captors  as  salvage,  and  the  other  moiety  to  be 
brought  into  court,  to  abide  the  final  decision  of  the  respective 
claims  of  the  French  consul  and  ]Mressrs«  Hill  and  M^Cobb. 
The  sale  was  accordingly  made,  and  a  moiety  of  the  net  pro* 
ceeds  amounting  to  five  thousand  four  hundred  and  thirty-four 
dollars  fifty  cents,  delivered  to  the  libellants,  and  the  remaining 
moi-  ty  delivered  on  stipulation  to  the  proctor,  for  the  owners 
of  L'Invincible.  The  cause  was  then  continued  for  a  further 
hearing,  unto  September  term  1813,  when  Messrs.  Maison* 
erara  and  Deruet  of  Bayonnt,  owners  of  L'Invincible,  appear- 
ed, by  their  proctor,  under  protest,  in  answer  to  the  libel  and 
claim  of  Messrs.  Hill  and  M^Cobb;  and  alleged  among  other 
things,  that  the  ship  Mount  Hope,  was  lawfully  captured  by  said 
ship  L'Invincible,  on  account  of  having  a  British  license  on 
board,  and  of  other  suspicious  circumstances,  inducing  a  belief 
of  British  interests,  and  ordered  for  Bayonne  for  adjudication; 
that  (as  the  protestants  believed)  on  the  voyage  to  Bayonne,  the 
Mount  Hope  was  recaptured  by  a  British  cruiser,  sent  into 
some  port  in  Great  Britain,  and  there  finally  restored  by  the 
admiralty  to  the  owners,  after  which  restoration  she  pursued 
her  voyage,  and  safely  arrived  with  her  cargo  at  Cadiz;  and  the 
protestants  thereupon  pray,  that  the  claim  of  Messrs.  Hill  and 
M*Cobb,  may  be  dismissed. 

The  replication  of  Messrs.  Hill  and  M^Cobb,  among  other 


things,  denicft  the  legality  of  the  capture,  and  the  having  of  a 
British  licctote  on  board  the  Mount  Hope,  and  alleges  embez- 
zlement  and  plunderage  by  the  crew  of  the  ship  L^InvinciUe, 
upon  the  capture  of  the  Mount  Hope;  admits  the  recapture  by 
a  British  cruiser  and  restoration  by  the  admiralty  upon  payment 
of  expenses;  which,  together  with  outfits  for  the  voyage  to  Ca^ 
diz,  amounted  to  nbe  thousand  dollars;  and  prays  that  the  pro- 
testants  may  be  directed  to  appear  absolutely,  and  without  pro- 
test.  Upon  these  allegations,  the  District  Court  overruled  thn 
objections  to  the  jurisdiction  of  the  court,  and  obliged  the  own- 
ers of  the  ship  L'Invincible,  to  appear  absolutely,  and  without 
protest;  and  thereupon,  the  ssud  owners  appeared  absolutely, 
and  alleged  the  same  matters  in  defence,  which  were  stated  in 
their  answer  under  protest,  and  prayed  the  cuurt  to  assign  the 
sflud  HiU  and  M^Cobb,  to  answer  interrogatories  tcmchang  the 
premises,  which  was  ordered  by  the  court.  Accordingly, 
M^Cobb  and  Hill  made  answers  to  the  interrogatories  propos- 
ed, except  an  interrogatory  which  required  a  disclosure  of  the 
(acts,  whether  there  was  a  British  license  on  board?  which 
M^Cobb  (who  was  master  of  the  Mount  Hope,  at  the  tiase  of 
her  capture)  declined  answering,  upon  the  ground,  that  he  was 
not  compelled  to  answer  any  question,  the  answer  to  which 
would  subject  him  to  any  penalty,  forfeiture  or  punishment;  and 
this  refusal  the  District  Court,  on  application,  allowed.  Hill,  in 
answer  to  the  same  interrogatory,  denied  any  knowledge  of  the 
existence  of  a  British  license.  The  cause  was  thereupon  heard 
upon  the  allegations  and  evidence  of  the  parties,  and  the  District 
Court  decreed,  that  Messrs.  Hill  and  M^Cobb  should  recover 
against  the  owners  of  the  Invincible,  the  sum  of  nine  thousand 
dollars,  damage  and  costs  of  the  prosecution.  From  this  decree 
the  owners  appealed  to  this  court;  and  the  preliminary  question 
as  to  the  jurisdiction  of  the  court  has  been  aUy  argued,  and  is 
now  to  be  decided. 

It  is  contended  on  the  part  of  the  protestants,  that  the  priz« 
courts  of  the  United  States,  have  no  cognizance  of  captures 
made  by  a  foreign  power;  but  that  the  right  to  decide  upon  the 
legality,  belongs  exclusively  to  the  courts  of  the  capturing  pow* 
er.  On  the  other  hand«  it  is  contended  by  tjie  counsd  of  Messrs^ 
Hill  and  M^Cobb,  that  although  the  general  principle  be  ad* 
mtted,  that  the  courts  of  the  capturing  power  have  exclusive 


juriidicdon  as  to  the  legility  of  all  captures  made  under  its  au* 
thority,  yet  the  principle  applies  only  when  the  captured  is  ac- 
tually brought  within  the  jurisdiction  of  the  capturing  power,  so 
that  prize  proceedings  may  attach  upon  it*  That  the  admiralty 
courts  of  every  country,  have  general  jurisdiction  in  all  cases 
of  torts  committed  on  the  high  seas,  whenever  the  person  or 
thing  by  whom  the  tort  is  committed,  is  within  the  territory. 
That  in  the  present  case,  the  ship  Mount  Hope,  never  having 
been  carried  into  France,  the  jurisdiction  of  its  courts  never  at- 
tached; and  therefore,  the  present  question  as  to  damages,  could 
never  atuch  as  an  incident  to  the  general  jurisdiction  of  such 
courts. 

The  general  doctrine,  that  the  trial  of  prizes  belongs  exclu- 
sively to  the  courts  of  that  state  to  whom  the  captor  belongs,  is 
now  too  firmly  setded  to  admit  of  doubt*  In  the  great  argu- 
ments respecting  the  Silesia  Loan,  it  is  laid  down  in  emphatic 
terms,  that  ^^  this  is  the  clear  law  of  nations;  and  by  this  method 
prizes  have  always  been  determined  in  every  other  maritime 
country  of  Europe,  as  well  as  England."  C^U*  Juridm  This 
right  attaches  not  only  where  the  captured  property  is  brought 
within  the  territory  of  the  capturing  power,  but  also  where  it  is 
brought  within  a  neutral  territory.  The  seizure  as  prise,  vests 
the  possession  in  the  sovereign  of  the  captors,  and  siibjects  the 
property  to  the  jurisdiction  of  his  courts;  and  that  possession  is 
deemed  firm  and  secure  in  a  neutral  port,  and  cannot  be  lawfully 
devested  by  a  neutral  tribunal.  Bynk*  2  P*  /.  cA.  15  and  17* 
Heinec*  De  Nao.  oh  vect.  mercm  veU  conu  ck*  2  $  9.  Hudson  v. 
dustier y  4  Cranch  293.  Tke  Hcnrtck  and  Maria^  4  Rob*  43.  It 
makes  no  difference,  whether  the  captured  property  in  sudi 
case  belongs  to  an  enemy  dr  a  neutral.  Valin^  traiti  des  prisea 
ch.  14  $  42,  Duke  of  NewcastkU  letter^  ColL  JuruL  U.  S.  vs. 
Peters^  3  DaU.  121.  Hudson  v.  Guestier^  4  Cranch  293.  It  would 
seem,  therefore,  to  follow  as  a  necessary  inference^  that  the 
courts  of  neutral  nations  were  bound  to  abstain  from  the  exer- 
cise of  all  jurisdiction  over  property  captured  as  prize,  by  a  re- 
gularly commissioned  foreign  cruiser,  and  brought  into  their 
ports.  But,  inasmuch  as  captures  may  have  been  made  without 
a  lawful  commission,  or  fraudulently,  or  piratically,  or  in  vio» 
lation  of  the  territorial  rights  of  the  country  into  which  the 
prize  property  is  brought»  for  the  pui^ose  of  enquiries  of  thia 


kind,  neutral  ooura  may  enteitain  jaritdieiion,  tnd  in  fMO* 
per  cases,  award  restitution*  It  seems  settled,  that  if  a  capture 
has  been  made  withio  the  territorial  seas  of  a  neutral  country^ 
or  by  a  privateer,  illegally  equipped  in  a  neutral  country,  of  by 
persons  who  could  not,  without  a  violation  of  their  allegiance  to 
a  neotral  country  act  under  a  belligerent  commission,  such  a 
capture  is  invalid,  and  the  property,  to  whomsoever  belonging, 
may  be  rightfully  restored  by  the  prize  courts  of  such  neutral 
country,  when  brought  within  its  ports*  Talbot  v.  Janson^  SDalL 
133.  The  principle  upon  which  such  decisions  are  sustained^ 
seenss  perfectly  sound  and  consistent  with  the  acknowledged 
rights  of  belligerent  powers.  A  neutral  nation  is  bound  to  ab^ 
stain  from  every  act  of  hostility,  and  to  conduct  itself  with  per^ 
feet  imputiality*  If  it  suffers  its  neutral  arm  to  be  used,  to  aid 
one  belligerent,  and  to  oppress  its  nwn  friends,  it  becomes  a  par* 
ty  to  the  war,  and  is  justly  responsible  for  every  act  of  injustice 
or  hostility,  which  flows  from  such  conduct.  It  has  a  right 
therefore,  to  protect  its  own  sovereignty  from  violation,  and  to 
ponidi  the  offenders;  and  as  far  as  it  is  in  iu  power,  to  restore 
the  parties  injured  by  the  illegal  act,  to  the  same  situation  in 
which  they  were,  before  it  was  committed.  So  far  then,  as  the 
sovereignty  and  rights  of  neutral  nations  are  concerned,  thpy 
form  an  exception  to  the  general  doctrine,  as  to  the  exclusive 
jurisdiction  of  the  courts  of  the  capturing  power  over  prizes. 
The  exception  seems,  indeed,  to  have  been  pressed  somewhat 
further  in  some  decisions  in  our  own  country;  farther  indeed^ 
than  in  my  humble  judgment,  and  I  speak  with  the  utmost  de* 
ference,  can  be  easily  reconciled  with  general  principles.  It 
seeass  to  have  been  held,  that  wherever  neutral  or  American 
property  is  captured  on  the  high  seas,  by  a  lawfully  commb« 
sioned  ship  of  a  foreign  belligerent,  and  brought  into  our  ports, 
the  courts  of  the  United  &ates  have  jurisdiction  to  enquire  into 
die  merits  of  the  capture;  and  if  in  their  judgment,  the  captors 
are  not  entitled  to  a  condemnation,  to  award  restitution,  notwith- 
standing even  a  probable  cause  for  the  capture.  Glass  v.  The 
Shsfi  Betsey,  3  DaiL  6.  DeL  Col.  v.  Arnold,  3  DalL  333.  In  dme 
of  war,  it  is  an  unquettionable  right  of  the  belligerent  to  search 
neutral  ships  and  cargoes  upon  the  ocean,  and  in  cases  of  sus- 
picion, to  carry  them  in  for  adjudication.  The  evidence  to  ac- 
quit or  GOBdeniD,  cooacs  in  the  first  instance,  from  the  ship's 
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impeis,  and  the  persons  on  bottrd*  If  a  breach  of  neutrality  or 
fraudi  or  gross  misconduct  appears,  the  courts  of  prize  are 
competent  in  such  cases,  to  decree  confiscation  of  the  property 
by  way  of  penalty.  If,  therefore,  a  neutral  tribunal  shall  under- 
take to  try  these  questions  which  regularly  belong  to  the  court 
of  the  belligerent,  there  is  certainly  some  danger  that  the  cas^ 
will  not  always  be  tried  by  the  same  proceedings  and  rules, 
which  ordinarily  govern  in  prize  causes.  In  cases  of  capture  of 
enemy's  property,  strictly  so  called,  under  like  circum^ttances, 
the  exercise  of  such  a  jurisdiction  would  be  utterly  inconsistent 
with  the  admitted  exclusive  right  of  the  captors;  for  no  neutral 
country  can  interpose  to  wrest  from  a  belligerent,  prizes  lawfully 
taken.  1  Rob.  65.  The  Santa  Cruz,  As  all  neutral  property  when 
captured,  is,  if  condemned, deemed  quasi  enemy's  property,  the 
neutral  tribunal  does  in  fact,  undertake  to  decide  on  the  title  to 
the  captured  property  and  settle  its  hostile  or  innocent  character. 
If  the  property  turn  out  to  be  hostile,  it  will  not  undertake  to 
condemn  it,  for  that  would  be  a  voluntary  interposition  in  the 
war;  if  neutral,  it  seems  difficult  to  conceive  how  it  can  right- 
fully setde  the  question,  how  far  iu  character  of  neutralit)'  has 
been  compromitted  or  injuriously  used  against  the  belligerents. 
It  is  true,  that  by  the  ordinance  of  Louis  14,  Des  Prizes^  art.  15. 
it  is  expressly  declared,  that  if  on  board  of  prizes,  brought  into 
Prench  ports  by  foreign  armed  vessels,  there  shall  be  found 
goods  belonging  to  the  subjects  of  France,  or  its  allies,  the  goods 
jso  belonging  to  Frtnch  subjects^  shall  be  restored.  Faiin  says, 
that  this  right  is  exercised  in  favour  of  subjects  by  way  of  com* 
pensation  for  the  asylum  granted  to  the  captor  and  his  prize;  but 
he  expressly  states,  that  the  rule  does  not  extend  to  the  ^ods 
of  allies.  2  Falin  Comm.  274.  Valin  TraztS  des  prises^  ch*  7.  p* 
106.  At  best,  this  is  but  a  mere  municipal  regulation  of  France; 
and  in  countries  where  no  similar  regulation  exists,  it  should 
•eem  fit  that  the  general  rule  of  the  law  of  nations  should  pre- 
vail. The  true  principle  seems  laid  down  by  judge  Johnson,  in  his 
very  able  opinion  in  Roser.  Himtbf^  1  HaillU  4  Cranch^  app^- 
dix.  Note  (C).  *'  A  prize  brought  into  our  ports  by  a  belligerent 
continues  subject  to  the  jurisdiction  of  the  capturing  power, 
although  the  corpus  be  within  the  limits  of  another  jurisdiction. 
A  prize  brought  into  our  ports,  would  be  in  no  wise  subjected 
by  that  circumstance  to  our  jurisdiction^  except  perb^s^  in  the 


single  case  oi  its  being  necessary  to  assume  the  jurisdiction  to 
protect  our  neutrality  or  sovereignty;  as  in  the  case  of  capture 
within  our  jurisdictional  limits,  or  by  vessels  fitted  out  in  our 
ports.**  In  the  Fhdoyen^  1  Rob.  134, 146.  Sir  William  Scott  as- 
serts the  same  doctrine,  and  declares,  that  prize  of  war  is  a  mat- 
ter over  which  ^*  a  neutral  country  has  no  cognizance  whatso- 
ever, except  in  the  single  case  of  an  infringement  of  its  own  ter^ 
ritoryJ*  The  doctrine  which  seems  asserted  in  the  cases  of 
Gla9s  V.  the  Betsey ^and  Del*  CoL  v.  Arnold^  so  far  as  applies  to  the 
present  discussion,  is  encountered  also,  and  in  no  small  degree 
shaken  by  the  opinion  of  the  supreme  court  in  Hudson  v«  Guea^ 
titr^^  Cranchy  293»  1  Hall  S.  The  chief  justice,  in  delivering  the 
opiDion  of  the  court,  speaking  of  a  vessel  captured  as  prize,  says, 
^^  In  the  port  of  a  neutral  she  is  in  a  place  of  safety,  and  the  pos* 
session  of  the  captor  cannot  be  lawfully  devested,  because  the 
neutral  sovereign  by  himself,  or  his  courts,  can  take  no  cogni- 
zance of  the  question  of  prize  or  no  prize.  In  such  case,  the 
neutral  sovereign  cannot  wrest  from  the  possession  of  the  cap- 
tor, a  prize  of  war,  brought  into  his  ports."  Applying  the  same 
reasoning  to  the  case  of  a  seizure  for  the  violation  of  a  munici- 
pal Ifiy,  he  declares  it  to  be  the  opinion  of  the  court,  **  that  a 
possession  thus  lawfully  acquired  under  the  authority  of  a  sove- 
reign state,  could  not  be  devested  by  the  tribunals  of  thatcoan^* 
trj  into  whose  ports  the  captured  vessel  was  brought.  It  will  be 
recollected,  that  in  this  case  the  property  belonged  to  American 
citizens,  and  had  been  condemned  while  lying  in  a  Spanish  portt 
by  a  French  tribunal,  and  afterwards  brought  to  this  country. 
But  in  Rosev.  Himely^^  Cranch^  241,  which  was  argued  at  the- 
same  time,  and  involved  in  many  respects,  the  same  questions 
as  Hudson  v.  Guestier^  the  property  was  actually  brought  into 
the  United  States,  and  libelled  for  restitution,  before  any  pro- 
ceedings were  instituted  in  any  French  tribunal.  The  doctrine, 
therefore,  in  Hudson  v.  Guestier^  must  be  supposed  to  apply  to 
the  case  of  American,  as  well  as  neutral  property,  captured  and 
brought  into  an  American  port.  In  either  respect,  it  would  be 
inconsistent  with  that  which  seems  to  be  assumed  in  the  cases  in 
3  Dallas,  to  which  I  have  alluded. 

But,  allowing  these  cases  to  have  the  fullest  effect,  which  the 
most  liberal  construction  can  impute  to  them,  they  only  decide 


that  the  jurisdiction  of  our  courts,  in  matters  of  prize,  made  bjr 
foreign  cruisers,  attaches  whenever  the  prize  property  is  within 
our  own  pons.  In  the  case  before  the  court,  the  cruiser  itself 
only  is  within  the  country,  and  not  the  captured  ship  in  the  cha- 
racter of  prize.  It  is  therefore  clearly  distinguishable*  The 
cruiser  too,  comes  into  port  by  compulsion,  in  the  hands  of  Ame- 
rican recaptors,  succeeding  to  enemy  captors.  It  is  not,  there* 
fore,  a  case,  where  even  a  voluntary  asylum  is  sought.  I  accede 
to  the  position,  that  in  general,  in  cases  of  maritime  torts,  courts 
of  admiralty  will  sustain  jurisdiction,  where  either  the  person  or 
his  property  is  within  the  territory.  It  is  not  even  con6ned  to 
the  mere  offending  things;  it  spreads  its  arms  over  the  tangible 
as  well  as  incorporeal  propert)*  of  the  offending  party,  to  enable 
it  to  afford  an  adequate  remedy.  The  admiralty  may,  therefore, 
arrest  the  person,  or  the  property,  or  by  a  foreign  attachment, 
the  chosea  in  action  of  the  offending  party,  to  answer  ex  delicto* 
But  it  affords  such  remedies  only,  where  the  tort  is  a  mere  ma- 
ritime trespass,  and  not  where  it  involves  directly  the  question 
of  prize.  No  case  has  been  produced  at  the  argument,  where  a 
neutral  tribunal  has  sustained  jurisdiction,  over  a  cruiser^  on  ac- 
count of  her  having  made  illegal  prizes  on  the  high  seas,  where 
the  prize  was  not  within  its  territory.  After  considerable  re- 
search, I  have  not  been  able  to  find  any  such  case  in  modem 
times.  From  the  works  of  sir  Leoline  Jenkins,  (2  Vol.  714, 754) 
it  does  however  appear,  that  in  1675,  the  English  admiralty 
confiscated  a  French  privateer,  on  account  of  illegal  depreda- 
tions committed  on  English  and  Dutch  vessels,  against  the  re- 
monstrances of  the  French  government,  who  claimed  a  renvoy 
of  the  cause  as  rightfully  belonging  to  them.  But  the  particular 
ground  of  the  decision  does  not  appear;  and  as  one  charge  was 
for  an  infringement  of  the  territory  of  Great  Britain,  it  might 
have  turned  upon  that  point.  2  Woodes.  425. 

On  the  other  hand,  in  the  case  of  the  United  States  vs.  Rich* 
ard  Peters^  3  Dall.  121.  the  supreme  court  awarded  a  prohibi- 
tion to  the  district  court,  against  proceeding  on  a  libel  against  a 
French  national  ship  of  war,  for  an  alleged  illegal  captiur  of  an 
American  schooner  and  cargo,  the  prize  having  been  carried 
into  a  French  port  for  adjudication.  The  prohibition  asserted, 
that  by  the  law  of  nations,  belligerent  cruisers,  duly  conaussion- 


t&y  have  a  ri^t  in  tine  of  war,  to  arrest,  and  seize  neutral  ships, 
and  carry  the  same  into  the  ports  of  their  sovereign  for  adjudi- 
cation; and  that  such  cruisers,  or  their  officers  and  crew,  were 
not  amenable  before  the  tribunals  of  neutral  powers,  for  their 
conduct  therein.  It  is  argued,  that  this  case  is  inapplicable  to 
that  at  bar,  because  the  Mount  Hope  was  recaptured,  and  there- 
by the  right  of  the  French  captors  devested,  and  their  courts 
ousted  of  jurisdiction.  It  is  certainly  law,  that  in  case  of  a  re- 
capture, escape,  or  voluntary  discharge,  of  a  captured  vessel, 
the  right  of  the  courts  of  the  belligerent  to  adjudicate  upon  the 
property  as  priae,  is  completely  gone;  for  that  right  remains 
only,  while  the  i^ossession  of  the  property  remains  either  actual- 
ly, or  constructively,  in  the  sovereign  of  the  captors.  But  i.t  does 
Bot.foUow,  that  snch  courts '  are  deprived  of  the  authority  to 
award  damages  to  the  injured  party  where  the  capture  has  been 
unlawful,  and  thereby  indirectly,  to  entertain  the  question  of 
prize.  Much  less  is  it  to  be  inferred,  that  the  fact  of  recapture 
alone,  enables  a  neutral  tribunal  to  take  cognizance  of  the  cap- 
tiwe  itself^  and  try  the  question  of  prize,  over  which  originally, 
it  could  not  assert  any  jurisdiction.  In  the  first  place,  it  is  ex- 
tremety  clear,  that  the  French  courts  have  complete  authority, 
ascouvtsof  prize,  to  award  damages  for  the  capture,  if  it  were 
iUegad,  of  the  Mount  Nope.  The  ordinary  mode  of  seeking  re- 
dress by  neutrals,- for  such  injuries,  is,  to  apply  to  the  prize  tri- 
bunals of  the  sovereign,  under  whose  authority  the  capture  has 
been  made,  for  damages.  Such  cases  are  familiar  in  the  annals 
of  the  admiralty.  The  Betsey^  1  Rob,  93.  The  argument  there- 
fore of  the  counsel  for  Hill  and  M^'Cobb^  that  if  this  court  has  no 
jurisdiction  to  award  damages,  no  court  has,  and  there  is  a  right 
without  a  remedy,  cannot  be  sustained.  In  the  next  place,  the 
principal  question  involved  in  a  trial  under  such  circumstances, 
necessarily  is  die  question  of  prize.  It  is  true,  that  probable 
cause  would  justify  the  seizure,  and  destroy  the  claim  for  dama- 
ges; but  it  must  be  probable  cause  to  seizeas  prize,  in  reference 
to  a  violation  of  belligerent  rights.  What  constitutes  such  a 
probabk  cause,  depends  on  the  State  of  the  war;  the  actual  ope- 
Mkm  of ^  die  belligerents;  the  documents  required  to  be  on 
board;  the  artificial  rules  applied  by' prize  tribunals,  to  sift  the 
cokanabk  papers  and  commerce  of  neutrals;  and  the  positive 
directions  of  die  sovereign  power.  Of  some  of  these  questiotiirf 
No.  XXI.  B 
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at  least,  the  couitsof  thecaptonare  the  mostcomi^alaat  jttdgttb 
Suppose  an  American  ship  had  been  captured  under  the  Britiflh 
orders  in  council  for  having  a  certificate  of  origin^  would  it  hare 
been  competent  for  an  American  tribunal,  if  the  cruiaer  had 
come  within  our  ports,  to  have  decided  upon  the  legality  of  tha 
capture  thus  made,  under  the  orders  of  the  sovereign,  who  had 
already  declared  such  certificate  to  be  a  good  cause  of  tondena^ 
nation?  It  seems  to  me  difficult  to  maintain,  that  tfuch  a  capMre 
so  made,  could,  in  an  American  court,  subject  the  party  to  da* 
mages,  even  supposing  it  to  be  a  clear  infringement  of  oor  neii- 
tral  rights  and  of  the  law  of  nations.  The  a6ts  done  under  the 
authority  of  one  sovereign,  can  never  be  subject  to  th6  reviskm 
of  the  tribunals  of  another  sovereign;  and  the  parties  to  such 
acts  are  not  responsible  therefore,  in  their  private  capacities*  If 
the  citizens  of  a  neutral  country  9Lte  injured  by  such  acts,  it  be* 
longs  to  their  own  government  to  apply  for  redress,  and  not  for 
judicial  tribunals  to  administer  it.  One  great  otjeci  bk  the  ea« 
tablishment  of  prize  courts  is,  to  ascertain  whether  k  capture  ia 
made  under  the  authority  of  the  sovereign  power.  When  once 
the  courts  of  any  sovereign  have  definitively  pronounted  the 
capture  rightful,  it  becomes  the  acknowledged  act  of  the 
reign  himself;  and  the  parties  who  made  the  capture,  are 
pletely,  as  to  all  foreign  nations,  justified,  however  r^ugnaiit 
such  capture  may  seem  to  the  law  of  nations.  How  can  a  ee«* 
tral  tribunal  decide,  that  a  capture  on  the  high  aeae  is  in  oppom* 
tion  to  the  will  of  the  sovereign  of  the  captors?  It  ihay  perhaps^ 
be  competent  to  decide,  that  it  ought  not  to  have  been  ratiiedi 
but  could  it  hence  infer  that  it  would  not  be?  Whether  daaae* 
ges  then,  shall,  in  any  case  of  capture,  be  gtveo:,  outsfc  depend 
upon  the  law  of  prize,  as  understood  and  administered  by  tha 
foreign  sovereign,  or  in  a  i^ase  of  probable  cause  upon  the  attb«- 
sequent  conduct  of  the  captors.  The  damages  tiierdTore,  tte  net 
an  independent  or  principal  enquiry,  but  the  regular  incident  So 
the  question  of  prize,  in  whatever  manfeiel-  process  NMty  be  insla» 
tttted.  This  consideration  disposes  of  that  palt  bf  the  e^gumeat, 
in  which  it  is  assumed,  that  although  a  neutral  tribomd  aaAjr  net 
direcdy  emtertain  the  question  of  prize,  yet  it  may  boletcniiy^ 
when  it  is  a  mere  incident  to  the  question  of  damegea.  On  the 
whole,  I  am  of  opinion,  that  in  the  case  before  the  comt,  die 
prize  tribunab  of  France  had  coasplete  juriadicdoi  of  die  eap* 
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ttttei  aaddittti  Mn&uf^  the  right  to  adjudicate  at  prize,  was  de- 
vested by  the  subsequent  British  recapture,  yet  it  was  still  com- 
petent for  them  to  entertMo  a  suit  agaiast  the  owners  for  dama- 
ges, if  the  capture  were  illegal:  that  consistently  with  the  law  of 
nations,  an  American  tribunal  could  not  adjudge  on  the  question 
of  prize;  and  die  recapture  of  the  prize,  or  the  bringing  the 
cruiaer  within  our  ports,  did  not  vest  a  jurisdiction  in  such  tri- 
iwmal,  which  it  was  otherwise  incapable  of  assuming.  I  am 
tborefore,  for  sustaining  the  plea  to  the  jurisdiction,  and  for 
djsmisang  die  claim  of  Hiii  and  i^Cobb^  with  costs* 

Da  WIS,  Ditirict  Judge^  concurred* 

Claim  dismissed  with  costs. 

G.  Blake,  for  Apt.— Dexter,  for  Appellees. 

On  appeal  to  the  supreme  court  of  the  Umted  States,  this 
decree  was  unanimously  ArriRXKD,  at  the  Februaryterm,  1816. 
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CIRCUIT  COURT,  U.  S MASSACHUSETTS. 

The  Saratoga, — Keating^  Claimantm 

October,  1814. 

[Of  the  effect  of  capture  and  detention,  upon  the  contract  between  master 
and  seamen,  whether  the  latter  are  bound  to  wait  a  first  adjudication — The 
■eamen'a  wan^es  are  lost  when  the  voya^  is  defeated  and  no  freight  earned. 
The  seamen,  having  been  employed  by  tlie  master  to  refit  the  vessel  in  a 
foreign  port,  were  allowed  a  part  of  their  wages  for  the  time  they  were  to 
employed,  although  the  voyage  was  lost  The  seamen  having  been  dis- 
diargttd  in  a  foreign  port»  and  the  two  month/t'  wages,  directed  in  that  caie 
to  be  paid  to  the  consul,  for  their  nse^  not  having  been  paid,  a  libel  was  sus- 
tained for  the  same  here.] 

THE  libeUants  shipped,  as  mariners,  oa  board  the  fSaX^Sara^ 
toga^  on  a  voyage  from  Boston  for  Amelia  Island,  at  and  from 
thence  to  a  port  or  ports  in  Europe;  and  at  and  from  thence.lo 
her  port  of  discharge  in  the  United  States.  The  ship  sailed  from 
Boston  in  October  1811,  for  St.  Mary's,  where  she  took  in  a 
cargo,  and  from  thence  proceeded  to  Portsmouth,  in  England^ 
where  her  cargo  was  discharged.  The  agents  of  the  owners 
having  engaged  a  cargo  on  freight,  at  Londonderry  in  Ireland, 
for  the  United  States,  the  ship  sailed  in  ballast  for  that  port,  on 
the  23d  of  April  1812,  and  on  the  26th  of  the  same  month,  was 
captured  by  the  French  privateer  Espadon,  and  carried  into 
RoscofF  in  France,  for  adjudication.  Prize  proceedings  were 
there  instituted  against  the  ship,  and  her  hatches  sealed,  and  all 
the  crew,  except  the  mates,  who  were  permitted  to  remain  on 
board,  were  sent  to  Morlaix,  as  prisoners.  In  August  1812,  the 
captain  came  down  from  Morlaix  with  all  the  crew,  excepting 
three,  and  by  permission  they  were  there  employed  fifteen  days 
in  tarring  the  rigging,  and  other  ship's  duty,  and  at  the  end  of 
that  time  the  crew  returned  te  Morlaix.  The  ship  was  restored 
to  the  captain  by  order  of  the  court,  and  taken  possession  of  by 
him,  on  or  about  the  first  of  January  1813.  On  the  4th  of  the 
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same  month,  tike  crew  came  on  board  and  went  to  work,  graving 
and  painting  the  ahip;  and  on  the  7th  of  the  ensuing  February, 
ibt  ship  saUed  for  Morbus,  and  arrived  in  the  roads  there  on 
the  same  day;  bat  did  not  get  np  to  the  town  until  the  first  of 
March  following.  The  crew  remained  and  slept  on  board  until 
aboot  the  middle  of  July,  in  the  same  year,  doing  duty  aa  re- 
quired by  the  officers,  and  then  left  the  ship,  with  the  consent 
of  the  captain  and  the  American  consul,  and  sailed  in  a  cartel 
for  the  United  States.  During  the  time  of  detention  under  the 
prize  proceedings,  the  crew  were  principally  maintained  by  the 
Freacb  government,  and  die  expense,  at  the  restitution,  was 
made  a  charge  on  the  ship.  The  crew,  frequently  during  their 
residence  in  France,  apfdied  to  the  captain  for  their  wages  and 
discliarige«  The  captain  as  often  tokl  them,  that  they  might  go 
where  they  pleased,  but  he  had  no  money  to  pay  them  their 
wages,  and  they  might,  if  they  [deaaed,  arrest  the  ship,  and  he 
would  not  oppose  them«  But  they  did  not  choose  to  leave  the 
ship  without  payment  of  their  wages,  and  the  captain,  from 
time  to  time,  permitted  them  to  go  on  shore  and  work,  when* 
ever  they  could  get  employment.  He  seemed,  however,  to  have 
exercised  his  control  over  them,  and  declared,  that  if  they 
worked  on  board  of  the  cartel,  before  their  dischargeflbeir 
wages  would  be  forfeited. 

After  the  discharge  of  the  crew,  the  Saratoga  wM'. finally 
made  a  cartel,  to  carry  prisoners  to  £ngland  at  a  stif^ulated 
price;  and  from  England  she  came  with  prisoners  to  the  United 
States,  where  she  arrived  on  or  about  the  second  of  Sla^tMnber^ 
1813.  For  this  last  voyage,  no  compensation  had  as  yetfbeen 
received.  ,   • 

The  libellants  had  been  paid  their  full  wages  up  to  the  lime 
of  the  ship's  departure  from  Portsmouth;  and  now  claimed  wa- 
ges from  that  time  to  the  time  of  their  discharge,  in  Fmiices 
and,  in  addition,  the  two  months  pay  provided  by.statute.'Of  the 
28th  of  February  1803,  ch.  62,  sect.  3,  in  cases  of  the  dif9harge 
of  seamen  in  foreign  ports. 

Story,  J.  (after  reciting  the  facts.)  The  question  for  the 
consideration  of  the  court  is,  whether  the  libellants  are  entitled, 
under  all  the  circumstances  of  the  case,  to  any  wages  beyond 
what  they  have  already  received;  and  if  so  entitled,  for  what 
period  wages  are  to  be  allowedt 
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Itts^ffignadyOttbdiatfof  ^lereipaiiiMits,  dMt  iht  ybcUsMt 
hmre  no  fiuther  claim  for  wages,  no  fmight  havifig  been  earned^ 
and  die  voyage  having  been,  by  the  capture  and  subsequent  de* 
daradon  of  war  between  Great  BritMn  and  die  United  States, 
completdjr  broken  up  and  defeated. 

Tbc  genendrule  is  often  asscrtedf  duit  toentide  the  seanea 
to  wages,  freight  should  he  earned  on  the  spedfic  voyage  for 
a^ch  they  engage;  and  diat  if^  by  any  disaster  happening  in 
the  course  of  the  voyage,  the  owners  lose  their  fnei^t,  thesea* 
aaen  also  lose  dieir  wagcs.(a)  The  reason  or  poliqr  of  die  vole 
is  alleged,  in  1  Siderfin  179,  to  be,  that  if  in  case  of  die  lass  of 
dieahip  by  leinpest,  enemies,  he.  the  msriners  were  to  cecaiva 
their  wages,  they  would  not  hazard  their  Uvea  for  the  aafoty  of 
the  skip*  Hie  nde  itself  also  is  not  without  exoeptiona;  if  the 
voyage  or  fSreightlie  loat  by  the  negligence,  fraud  or  miscoodnct 
of  the  owner  or  master,  or  vdontarily  abandoned  by  them;  if 
tke  owner  have  contracted  for  freight  upon  terms  or  contingei^ 
esse  difiering  from  Ae  general  ndes  of  maridme  law;  or  if  ho 
have  chartered  bis  ship  to  take  a  freight  at  a  foreign  port,  and 
none  is  to  be  aamed  on  die  outward  voyage;  sn  all  diese  casea 
dm  mariners  are  endded  to  wages,  notwithstanding  no  freight 
has  accrued,  (i)  Reasonable,  hpwevef ,  as  the  rule  may  seem  to 
be,  under  diese  limitadons,  to  those  who  are  conveiaant  widt 
die  maritime  law  of  England,  it  does  not  seem  to  have  obtaiaed 
die  universal  sanction  of  the  commercial  worid,  though  it  haa 
the  weight  of  the  authority  of  Byokershoek  (c)  to  support  it. 
Rocons  (fl)  holds,  diat  wuges  are  due,  notwithstanding  the  voy* 
1^  is  HQt  performed,  if  it  happen  from  any  fertottous  ocourw 
rence,  and  the  mariner  is  not  in  fault*  Cleirac  seems  silendy  to 
ad^t  the  regulations  of  the  ordinance  of  Hiilip  9d,  as  reason- 
able, (e)  and  Pothier  considers  that  auiritime  coptracta,  subject 
to  few  e«;ceptioiis  connected  with  the  French  ordinances,  anu 
governed  by  the  saaM  principles  as  other  contraeca  of  hue,  and 

(a)  Abbot  on  Shipping,  p.  W.  ch.  3,  $  1.  Hoyt  «.  Wildfire,  3  John.  R.  519. 
Dnnnettv.  Tomhagen,  3  John.  R.  154. 

(A)  Hoyt  «.  Wttdfire,  3  John.  R.  5IS.  Hindman  «.  8haw»  PeteH^  It  964. 
BiiaCsni^  Betcfi' R.  803.  FetMv'  R.13S,  lote.  AJtikaft,  p.  iv.  di.S»  f  5. 
Halyne,  105.  Molloy,  book  2,  ch.  3.  {  7.  Moran  v.  Btndin,  Peters*  R.415.  Roc* 
COS  de  Nay.  n.  43. 

(0  9  P.  J.  ch.  IS  (d)  De  NsT.  n.  43. 

(e)  Cleirac,  Judf  •  ds  Oleron,  Art.  19>  f  3. 
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mtmt^eoAy  Ami  iff  afer  ks  GommeneeMCBf,  a  vayage  be  dc« 
fMHed  by  atcidem,  or  lupcrior  force,  the  mttriaeni  are  eatitkcl 
pr^  raia  for  their  term  of  senrice.  (/} 

It  hae  been  argued,  that  the  eapture  put  an  and  to  the  eo»« 
tract  for  wages;  and,  therefore,  that  no  services,  performed  af^* 
feerwards,  can  entitle  the  libellants  to  recover  wages  upon  the 
Cooting  of  that  contract*  Admitting  that  captttrcy  followed  up 
hy  condemnatton^  would  extinguidi  such  a  contract^  still  such 
eflect  cannot  be  attributed  to  a  capture,  where  there  has  beenn 
leenpmre  or  restitutkni.  And  notwithstancfing  some  contrariety 
of  opinion,  it  may  be  safely  affirmed,  that  such  capture  operateai 
at  moac,  but  to  siApend  the  contract;  and  that,  by  lestitutioQ  or 
lecaptmre,  the  parties  are  remitted  to  their  former  rights  in  dm 
ssnse  nmnner,  as  if  no  such  interruption  had  occurred,  (g^) 

It  has  been  forther  atf^ed,  that  by  the  eapture  the  rdition 
between  the  owners  and  mariners  ceases;  so  that  the  latter  are 
net  bonnd  to  remain  by  the  ship,  but  are  at  liberty,  without  the 
hapntntioQ  of  desertion,  to  abandon  the  voyage*  Without  de« 
dding,  whellier  the  rale  assumed  in  some  of  our  own  courts  be 
aot  move  reasonable,  dmt  die  mariners  are  bonnd  to  remain  by 
die  ship  tmtil  a  fiiNit  adjudication  (A)  it  is  clear,  that  the  mari« 
aer  ia  not  i&und  lo  leave  the  ship*  He  has  a  rig^  to  remain  bj^ 
ber»  and  wait  the  event.  If  restored,  lie  is  entitled  to  hts  wages 
if  the  ship  proceed  and  earn  a  freight;  if  condeasned,  he  may 
lose  his  wagpes,  thoui^  perhaps,  under  circumstances,  with  a  re« 
compense  for  his  actual  services,  pending  the  prile  prooeedings. 
And  this  doctritie  seems  founded  ia  the  intereats  of  all  parties* 
It  would,  indeed,  be  highly  injurious  to  commerce,  to  establish, 
dM  in  ever^  ease  of  capture,  upon  whatever  pretence,  or  htMr* 
ever  m^Minded,  the  mariners  were  obliged  imasodiately,  wsdi* 
sttt  wmting  the  evealt,  to  ^it  the  ship  in  a  foreign  port*  It 
would  often  etpoae  the  owner  to  a  Iom  of  the  voyage,  foom  thli 
dificnlty  of  obtaining  a  new  erew»  or  to  extraoidinarjr  fffprnsH 
In  securing  his  property.  On  the  other  hand,  the  mariners  would 
be  no  less  exposed  to  inconvenience.  They  might  be  turned 

(/)  PMbier,  I^ooage  des  MateloU,  179*  &c.  199—203.  See  aXaoKbhti^  p, 

fv.cii.%fd. 
^)  Beite  V.  TbempMii^-4EMt  R.  546^Brooka  m.  Dv«r»  tMwn.  IL  391 
(A)  Brig  Elizabeth,  Peters'  R.  128*aiid  see  Lemon  v.  Walker,  ^  Mail.  It. 
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ashore,  without  moaey  or  credit,  id  a  foreign  country,  against 
die  manifest  policy  of  our  laws.  It  would  seem  fit,  therefore,  to 
hold,  that  a  contract  entered  into  by  mutual  consent,  should  not 
be  dissolired  unless  by  that  consent,  until  such  proceedings  were 
had,  as  left  no  ordinary  hope  of  recovery  in  the  original  tribuBid 
of  prize* 

Upon  the  principles,  then,  which  have  been  stated,  die  cap* 
tuie  did  not  dissolve  the  contract  for  wages;  at  most,  it  was  but 
suspended  during  the  prize  proceedings,  the  event  of  which  die 
parties  had  a  right  to  await,  and  by  the  subsequent  restoration 
of  the  shipf  the  contract  revived  in  its  full  force,  and  remitled 
die  parties  ta  their  former  character  and  righ&«  If  the  ship  had 
then  been  in  a  condition  to  perform  her  voyage,  and  had  actuaBy 
perforined  it,  there  can  be  no  doubt,  that  the  marivera  would 
have  been  entlded  to  their  full  wages  during  the  whole  time  of 
service,  (t) 

Btity  at  the  dme  of  the  restoration  of  the  ship,  war  exisisd 
between  Great  Britain  and  the  United  States;  and  the  farther 
prosecution  of  the  voyage  was  not  only  impracticablr,  but  highly 
criminal  in  bdh  parties.  The  legal  effect,  therefore,  of*  such  ^a 
interdiction  of  commerce  was*  to  absolve  both  parties  from  any 
farther  performance  of  the  tontract«  (i()  The  question  then  ari* 
ses,  whether  a  loss  of  the  voyage,  in  consequence  of  an  inter* 
diction'  of  commerce  after  its  commencement,  deprives  the 
owner  of  hb  freight,  or  the  mariners  of  their  wages. 

It  seems  to  be  a  doctrine  of  our  law,  that  if  a  voyage  be  bro- 
ken up  by  an  mterdiciion'  of  commerce  with  the  port  of  des* 
tination  aftec  its  commencement,  no  freight  is  payable.  And  the 
same  rule  is  applied  to  cases,  where  the  voyage  is  lost  by  acci- 
dent or  superior  force.  (/)  In  short,  the  principle  seems  to  be 
that  there  must  be  an  actual  delivery  of  the  cargo  at  the  port-  of 
destination,  to  entitle  the  party  to  bis  full  freight,  (m)  If,  in- 

deed^  there  be  a  voluntary  aciSoptance  of  the  cargo  at  an  inter- 

»  .  •  ... 

07  Beale  v.  Thompson— 4  Eftst  R.  546, 

(k)  Abbot  p.  III.  ch.  11—$  3.^Scott «.  Libby,  2  John.  R.  336-i*The  TiiteU, 
6Rob.lf7. 

(/)  Osgood  «.  Groning,  2  Caimp.  R.  466.  Liddard  v.  Lopes,  10  East 596.—. 
Scott  V.  Libbey,  2  John.  R.  336.  Abbot,  p.  III.  ch.  7,  $  &  Id.  ch.  11  $  S.  The 
Hirun;  3  Rob.  189. 

(m)  Richardson  v.  Maine  Ins.  Com.  6  Mass.  R.  10^^118. 
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acdiite  port^  nd  a  dtapensadoii  of  tarther  proceedBng,  then  a 
fro  m$a  freight  ii  dae.  {n) 

JbUieae  reapeeu^oiir  law  appears  to  diflfcr  from  the  man- 
rioie  law  of  other  countries.  Roccus  (o)  declares,  that  if  the  ship 
has  began  her  voyage,  and  from  accident  is  prevented  from 
completing  it,  freight  is  payable  for  the  part  of  the  voyage  ac- 
tvaily  performed*  Tbb  abo  is  the  opinion  of  Straccha  {p)  and 
teema^  with  some  distinctions,  to  be  adopted  in  the  maritime 
rcgnlationa  of  France,  (jj)  Indeed,  in  the  case  of  an  interdiction 
of  oommerce  after  the  voyage  is  begun,  the  full  freight  for  the 
outward  voyage  is  allowed,  (r) 

If  we  p«as  from  the  consideration  of  freight  to  that  of  wages, 
«e  shdl  find,  aa  I  have  already  stated,  that  foreign  writers  do 
aoteoaaider  that  wages  are  wholly  lost,  but  recoverable  ^ro  rata 
i^neru^  where  die  voyage  has  been  in  part  performed,  and  its 
liirther  aocompUshment  has  been  prevented  by  inevitable  ca- 
•Qsi^  or  superior  force. 

As  to  an  interdiction  of  commerce  with  the  port  of  destina- 
tion, occurring  in  the  voyage,  Ckirac^  {$)  adopts  with  apparent 
approbation,  as  conformable  to  the  civil  law,  the  regulation  of 
PhiBp  Hdy  that  the  oAariners  shall,  in  such  case,  receive  a  quar-i 
ter  part  of  the  wages  agreed  upon  for  the  whole  voyage,  (f)  The 
French  ordinance  (u)  declares,  that,  in  the  like  case,  the  mari« 
ners  shall  be  paid  in  proportion  to  the  time  they  have  been  in 
service^  and  this  Potlucr  says,  is  conformable  with  the  general 
rules  ttf  the  contract  of  hire,  {x) 

No  case  has  been  cited,  in  which  this  point  has  been  settled 
in  our  own  courts;  and,  as  far  as  I  have  been  able  to  asceruin, 
after  a  pretty  diligent  search,  it  yet  remains  for  a  decision  ia 
our  maritime  law.  But  if  the  doctrines,  already  setded  in  re- 
htion  to  freight,  are  to  apply,  and  it  seems  impossible  to  dis* 

(»)  Lake  «.  Lyde,  2  Bun.  883.  Leddiard  v.  Lopes»  10  Sast59&  0«gtod« 
Groning,  3  Camp.  466. 
(•)  De  N«T.  n.  54  n.  81.'  (p)  De  Nav.  part  3,  lec.  34. 

(9)  Pothier  Charter  Partie»  n.  68    6P    I  Emeric^.  544—1  Valin  Comn.  65C 
(r)£iiierig.  544—1  Valia  Comn.  656— Pothier  Charter  Partie,  n.  69. 
(•)  Jugemena  d'01eroD»  art  19.$  3>  1 41. 
(0  Dig.  lib.  19.  tit.  2. 1.  15.  |  5. 
(«}  Dea  Lowers  dea  Matelots,  art  4. 
(x)  Pothier,  Lonage  dea  mstclota,  180. 1  Valin.  ^tfom.  688. 

No.  XXI.  *  C 
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tinguish  them,  the  interdiction  of  commerce  must  be  deemed 

to  dissolve  the  contract,  and  leave  the  mariner  without  any  tide 
to  wages  pro  rata  itineris  peractu  Indeed,  the  moment  it  is 
held,  that,  where  freight  by  the  general  law  is  not  earned,  wa- 
ges are  not  due,  the  case  falls  direcdy  within  the  authorities^ 
which  have  been  already  examined. 

My  opinion  as  to  this  point,  therefore,  is,  that  war  existing  at 
the  time  of  the  restoration  of  the  ship,  and  the  farther  proaecu* 
tion  of  the  voyage  being  illegal,  the  original  contract  was  com- 
pletely dissolved,  and  up  to  that  time  no  further  wages  were  due. 
If  the  case  had  rested  here,  the  claim  for  wages  must  have  beeo 
repudiated. 

But  the  mariners,  with  the  consent  of  the  master,  came  oa 
board,  and  did  duty  from  the  time  of  the  restoration  of  the  ship, 
until  their  final  discharge.  It  was  clearly  competent  for  the 
master  to  hire  and  employ  a  crew  for  the  preservation  and 
equipment  of  the  ship,  and  the  services  so  performed  cannot, 
by  any  reasonable  construction,  be  referred  back  to  a  contract^ 
which  then  had  no  legal  existence.  The  libellants  then  must  be 
deemed  to  have  gone  on  board,  and  to  have  done  duty,  under 
an  implied  contract  to  receive  a  reasonable  recompense,  in  the 
nature  of  wages,  pro  optre  et  labore*  Upon  the  footing  of  this 
new  contract,  I  have  no  difficulty  In  sustaining  their  claim  for 
wages,  during  the  time  of  their  connexion  with  the  ship  after 
restoration.  Full  wages,  however,  ought  not  to  be  given  for  this 
period,  because  the  services  performed  or  required  were  not 
equal  to  the  usual  services  in  the  progress  of  the  voyage.  In 
case  of  a  detention,  under  the  arrest  of  a  sovereign,  the  French 
ordinance  (z/)  provides  that  the  mariners  hired  by  the  month 
shall  be  entitled  to  a  moiety  only  of  their  wages  during  such 
detention.  Under  all  the  circumstances  of  this  case,  I  sbdl 
adopt  this  as  an  equitable  rule,  and  shall  decree  wages  accord- 
ingly. 

The  next  question  that  arises,  is,  whether  the  libellants  are 
entitled  to  the  two  months  pay  under  the  act  of  the  28th  of 
February,  1803,  ch.  62.  The  third  section  provides,  that  when- 
ever an  American  ship  shall  be  sold  in  a  foreign  country,  or  an 
American  seaman  shall,  with  his  own  consent,  be  discharged  ia 

(^)  Des  loyers  des  matelots,  Art.  S.  Valin  comm.  6«  190. 


19 

a  foreign  country,  ihe  master  of  the  ship  shall  pay  to  the  com* 
nercial  agent  of  the  United  Sutea,  for  every  seaman  so  dis- 
charged, three  months  pay,  over  and  above  the  wages  due  to 
such  seaman,  two*thirds  thereof  to  be  paid  to  such  seaman  oa 
his  engagement  on  board  of  any  vessel  to  return  to  the  United 
States,  and  the  remaining  third  to  be  retained,  for  a  fund  to  re- 
lieve destitute  American  seamen.  I  agree  with  the  counsel  for 
the  respondents,  that  the  cases  here  alluded  to  are  cases  of  vo- 
luntary discharge,  and  not  cases,  where  the  discharge  has  re« 
suited  from  inevitable  necessity  or  superior  force,  such  as  a  to* 
tal  loss  by  capture,  tempest,  or  other  fortuitous  occurrence.  But 
I  can,  by  no  means,  admit,  that  the  present  case  comes  within 
the  exception*  The  ship  was  in  a  capacity  to  return  home,  or 
perform  any  lawful  voyage,  and  at  the  time  of  the  discharge, 
the  libellants  were  attached  to  her  service.  The  case  falls,  there* 
fore,  within  the  words  and  the  mischiefs  of  the  statute,  and 
though  the  money  is  required  to  be  paid  into  the  hands  of  a 
public  agent  for  the  use  of  the  libellants,  yet  as  they  did  all  the 
acts,  which  gave  them  a  perfect  title  to  it,  and  it  was  not  paid^ 
this  court  will  enforce  iheir  title  directly  against  those,  who 
were  circuitously  compellable  to  pay  it*  The  two  months  wa- 
ges, however,  are  to  be  calculated,  not  on  the  original  wages, 
but  on  the  wages  growing  out  of  the  new  contract  of  hire. 

Before  I  close  this  opinion,  I  will  advert  to  one  or  two  con- 
siderations, which  have  been  thrown  out  in  the  argument.  It 
has  been  argued,  that  if  the  seamen  were  entitled  to  wages,  they 
were  bound  to  contribute  towards  the  expenses  of  procuring  the 
release  of  the  ship,  as  a  general  average.  But  I  know  of  no  rule 
of  law,  which  subjects  the  seamen  to  contribution  in  such  a  case. 
The  general  doctrine  is,  that  they  do  not  contribute  to  general 
average.  The  only  admitted  exception  is,  in  case  of  ransom, 
and,  perhaps,  by  parity  of  reasoning,  of  recapture,  (z)  If  the 
doctrine  were  otherwise,  it  would  not  apply  to  die  present 
case,  for  the  wages  to  contribute  must  be  those,  which  are  saved 
by  the  expenses  incurred;  and  not  by  the  wages  accruing  under 
another  contract.  Here  the  very  subject  matter  for  contributioa 
was  totally  lost* 


(2)  Abbot,  p.  III.  cb.  8, 1 14.  Id.  p.  IV.  ch.  3|  $  3.  The  Friendt>  4  RoK 
143*  I  £mer.  643.  1  VsHn.  Comm.  753,  701. 
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captftio*8  adventure,  and  an  adventure  by  Archer  Fairfield,  die 
amount  of  which  does  not  appear* 

A  supercargo,  or  assistant,  as  he  is  called  in  the  orders,  was 
on  board,  and  the  master  was  instructed  to  advise  with  him, 
^  in  every  part  of  the  transactions  of  the  voyage.**  The  ship 
sailed  from  Salem  2d  August,  1809;  and  after  touching  at  Cag^ 
Uari,  proceeded  to  Naples,  where  she  arrived  13th  Sept.  1809; 
the  master  and  supercargo  having  inferred,  from  information 
received  at  Cagiiari,  that  they  might  go  to  Naples  with  safety. 
The  ship  was  immediately  put  under  quarantine.  On  the  21st 
Sept.  while  under  quarantine,  the  unloading  commenced  by  the 
master's  order,  and  was  continued  until  the  25th.  The  goods 
unladen  were  taken  to  the  custom-house  stores.  On  the  25thy 
the  master,  having  heard  a  report  that  his  ship  and  cargo  were 
under  sequestration,  stopped  the  unloading  of  the  cargo;  but  the 
officers  of  the  customs  required  him  to  send  ashore  what  was 
then  laden  into  boats,  and  urged  him  to  discharge  the  residue. 
This  the  master  refused  to  do,  suggesting  the  necessity  of  re* 
taioing  what  remained  on  board  as  ballast,  and  as  a  necessary 
security  for  the  ship.  Orders  to  complete  the  unloading  of  the 
cargo  were  frequently  repeated,  and  insisted  on  as  a  condition 
of  the  master's  receiving  die  pratique^  which  is  understood  to  be 
a  certificate  of  conformity  to  the  quarantine  regulations*  This 
document  was  received  for  the  ship,  13th  Oct.  after  the  quaran- 
tine had  continued  one  month,  and  for  the  goods,  one  month 
afterwards,  Nov.  13th.  On  the  10th  Nov*  die  whole  residue  of 
the  cargo  was  discharged,  by  peremptory  orders  from  the  offi- 
cers of  the  customs,  which  the  master  could  no  longer  evade* 
The  evidence  produced,  gives  no  further  account  of  the  proper- 
ty until  4th  Jan.  1810,  when  the  cargo  was  advertised  for  sale, 
and  was  sold  accordingly  at  public  auction  on  the  next  day,  ^  on 
account  of  the  royal  treasury."  On  the  3d  Jan*  certain  officers 
of  the  Neapolitan  government,  entered  on  board  the  ship,  un- 
hung the  rudder,  took  an  inventory  of  the  provisions  and  fur- 
niture, and  sealed  the  hatdies,  leaving  express  orders,  that  they 
should  not  be  opened  widiout  permission  from  the  custom- 
house. On  the  12th  March  1810,  was  published  a  decree  of 
Joachim  Napoleon,  king  of  die  Two  Sicilies,  confiscating 
thirty  American  vessek,  of  which  the  Hercules  was  one,  *^in 
conformity  to  orders  given  from  Paris/'  2d  Dec*  1809*  Such  of 
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the  cargoes  of  ihete  vessels  as  had  not  been  scdd,«s  well  as  the 
ships,  were  directed  to  be  disposed  of  at  public  or  private  sale^ 
as  should  be  judged  most  conducive  to  the  royal  interests;  and 
the  proceeds  of  the  sales  were  ordered  to  be  deposited  in  bank^ 
to  be  employed  as  the  king  should  judge  to  be  convenient* 

Notwithstanding  these  proceedings^  the  master  of  the  Her- 
cules was  not  dispossessed  of  his  ship,  but  the  crew  lived  on 
board,  on  the  ship's  provis)|^ns«  The  confiscated  ships  were  ne* 
cessarily  sold,  as  suited  the  views  an^  convenience  of  the  governs 
ment,  and  captain  West  was  in  constant  expecution  of  a  similar 
fate.  In  June  1810,  he  made  an  arrangement  with  a  merchant 
at  Naples,  (Mr*  Broadbent)  for  assistance  in  the  purchase  of 
tlie  ship  at  the  appraised  value,  and  to  perform  a  voyage  with 
her  to  Sicily  on  thjt  gentkman's  account.  Whik  this  project 
was  in  tAin^vis.  16th  June  1810,  a  written  contract  was  entered 
into  between  captain  West  and  his  crew,  including  the  libel* 
laots,  by  which  they  engaged  to  remain  on  board  under  his  Or- 
el^ until  he  should  be  deprived  of  his  command,  or  the  ship 
should  commence  loading,  in  consideration  of  a  small  daily  al* 
lowaace  for  their  support,  and  to  proceed  on  whatever  voyage 
should  be  proposed,  at  the  monthly  wages  expressed  in  the  con- 
tract. Before  the  contemplated  arrangement  with  Mr*  Broads 
bent  was  definitively  setded,  proposals  were  made  to  captain 
West  by  an  officer  of  high  rank,  to  proceed  with  the  ship  to  Ci- 
vita  Vecchia,  and  there  take  in  freight  for  Philadelphia*  For 
this  service  an  offer  was  made  to  give  him  the  ship  and  papers, 
to  repay  tl^e  expenses  of  unlading  the  cargo,  and  to  satisfy  Mr* 
Broadbent  relative  to  the  contract*  These  overtures  were  rea- 
dily embraced,  and  on  the  4th  July,  the  contract  between  the 
master  and  crew,  on  which  the  second  count  in  the  libel  is  found- 
ed, was  concluded*  It  is  for  a  voyage  from  Naples  to  Civita 
Vecclua  and  thence  to  the  United  States,  and  is  signed  by  all 
the  libellants* 

The  ship  sailed  for  Civita  Vecchia  soon  afterwards  with  con- 
voy, and  arrived  there  31st  July*  The  precise  object  of  the 
voyage  was  not  understood  by  the  master  until  his  arrival  at 
that  place*  He  then  found  that  he  was  to  take  Lucicn  Bona- 
PAATE,  with  his  family  and  effects,  to  Philadelphia. 

On  the  8th  August,  he  sailed  for  Philadelphia  with  the 
reig^t  furnished  by  I^c^en  Bonaparte,  who,  with  his  family 
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and  suite,  were  passengers  on  bouneL  For  this  servke  two  thiia- 
saud  dollars  were  paid  in  advance,  and  eight  thousand  doUara 
were,  by  agreement,  to  be  paid  on  arrival  at  Philadelphuu 
Twelve  days  afterwards,  the  ship  was  captured  by  a  British  fri- 
gate and  sent  to  Malta.  The  passengers  and  their  property  were 
taken  out,  but  the  ship  was  liberated  on  papng  a  proportion  of 
freight/pro  rata,  the  amount  of  which  is  not  suted*  On  the  lOth 
of  November  last,  the  ship  sailed  %om  Malta,  and  arrived  at 
Salem  on  the  5th  of  February,  having  touched  at  Gibraltar  on 
the  way,  and  there  delivered  a  quantity  of  cotton,  taken  in  at 
Malu. 

On  these  facts  it  is  contended  for  the  respondent, 

Ist.  That  no  freight  was  earned  on  the  voyage  from  Salem  to 
Naples,  and  that  therefore  the  wages  for  that  period  are  lost* 

3d.  That  the  confiscation  of  the  ship  dissolved  the  nrst  cos- 
tract,  and  extinguished  all  claim  for  wages  under  it,  if  no  freight 
was  earned.  After  that  event,  it  is  contended,  there  existed  no 
legal  connexion  between  the  mariners  and  the  ship;  and  chnt 
their  subsequent  relation  to  the  ship  depends  altogether  on  the 
new  contracu  entered  into  at  Naples,  in  June  and  July,  1810* 

In  this  voyage,  though  not  so  entirely  disastrous  as  manjr 
Others  from  the  United  States  to  the  same  port,  there  was  still 
a  heavy  loss.  In  determining  on  the  operadon  of  these  adverae 
incidents,  I  am  solicitous  to  form  a  correct  decision,  and  to 
place  to  the  account  of  each  the  just  portion  of  the  misfertnne 
according  to  principles  of  law.  In  the  present  sute  of  the  worlds 
and  in  the  peculiar  situation  of  American  commerce,  cases  not 
nnfrequently  occur  dissimilar  in  material  circumstances,  to  aajr 
which  we  find  previously  decided.  We  must  refer  to  general 
principles,  and  from  their  application  and  by  cautious  analogies 
from  previous  determinations,  declare  the  result;  adjusting,  by 
equitable  considerations,  what  positive  authority  haa  not  deci- 
sively setded.  In  deliberating  on  cases  of  this  description,  Uie 
indignant  feelings  excited  by  a  view  of  the  severe  execution  o£ 
the  Continental  System  on  our  enterprising  and  unoffending; 
countrymen,  ought  not,  perhaps,  in  this  place,  to  be  fully  ex- 
pressed. I  catmot  forbear,  however,  to  remark  on  one  fieature  of 
the  transaction  which  perplexes  the  investigation  and  augments 
the  difficulty  of  making  a  correct  decision  between  the  parties: 
I  mean  the  denial  of  papera  or  doaumtnta  iUuatrating  the  pro- 
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ceedbgp  agaioal  the  vessel  aod  cargo,  by  which,  if  produced, 
the  nature  aod  grounds  of  such  proceedings  would  be  seen  and 
understood,  and  their  legal  operation  in  regard  to  collateral 
questtons  satisfactorily  determined*  No  such  documents  are 
exhibited,  excepting  a  newspaper  copy  of  the  decree  of  12th 
March  1810;  and  it  is  testified  by  repuuble  witnesses,  fellow- 
sufferers  with  capuin  West,  that  they  could  not  be  procured. 
There  might  have  been  left  no  alternative  to  the  injurious  au- 
thors of  those  acts  of  outrage,  but  to  choose  between  silence  and 
sophistry*  Still,  such  a  departure  from  the  laudable  course  of 
civilized  nations  in  proceedings  against  foreigners  and  theif: 
property,  should  be  reprobated  in  every  region  where  truth  may 
yet  be  expressed  and  justice  find  an  advocate* 

This  case  is  clear  of  all  exceptions  to  the  conduct  of  the  sea- 
men. They  performed  their  duty  faithfully,  adhered  to  the  ship 
in  all  the  difficulties  attending  the  voyage,  and  brought  her 
home  in  safety  to  the  owner*  Have  the  difficulties  occurring  in 
the  voyage,  extinguished  their  claim,  in  whole  or  in  part,  to  the 
wages  promised  in  the  first  shipping  paper  executed  at  Salem7 

The  general  dependence  of  wages,  on  the  earning  of  freight, 
IS  admitted;  but  I  am  not  satisfi<^d  that  freight  should  not  be 
considered  as  earned  under  the  circumstances  of  this  voyage; 

If  the  ownership  of  the  vessel  and  cargo  had  been  in  different 
persons,  the  question  of  freight  could.be  considered  more  dis- 
tinctly and  to  better  advantage;  for  an  actual  contract  would  have 
existed  in  such  case.  Here  the  respondent  must  be  viewed  aa 
owner  of  both  vessel  and  cargo*  The  adventures  of  Fairfield 
and  of  the  master,  are  too  inconsiderable  to  make  any  difference 
applicable  to  the  points  under  consideration,  no  express  contract 
relative  to  freight  exists,  but  the  union  of  interests  which  pre- 
cludes the  necessity  of  such  a  contract,  does  not  destroy  the 
connexion  between  freight  and  wages,  and  we  may  properly 
contemplate  the  subject  as  if  the  ship  had  actually  received 
goods  on  board,  the  property  of  other  persons  to  be  transported 
on  freight,  or  as  if  the  vessel  had  been  chartered  for  the  voyage 
specified* 

In  such  a  view  of  the  transaction  we  ought  to  consider  the 
contract  for  freight  to  be  a  reasonable  one,  and  to  be  made  with 
all  due  precautions,  having  regard  to  the  nature  of  the  voyage, 
and  the  peculiar  perils  attending  the  destination  of  the  ship* 

No.  XXL  D 
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Now,  it  appears,  that  a  voyage  to  Naples,  or  to  any  other  place 
under  French  control,  was  not  originally  contemplated.  By 
orders  prepared  previously  to  those  under  which  the  ship  was 
ultimately  dispatched,  the  voyage  marked  out  is  to  Algiers,  Tu- 
nis, Cagliari,  or  "some  other  neutral  or  privileged  port.** 
When  the  final  orders  were  given,  and  a  voyage  to  Naples  was 
authorised,  it  was  evidently  under  great  apprehensions.  With 
those  views  of  a  voyage  to  Naples,  if  the  owner  of  the  ship  at 
the  time  those  orders  were  penned,  had  shipped  no  property  of 
his  own,  but  had  merely  chartered  his  ship  or  taken  on  board 
property  on  freight  for  that  destination,  it  must  be  presumed, 
that  a  prudent  regard  to  his  own  interest,  would  have  suggested 
such  an  adjustment  of  the  contract,  as  to  encounter  only  the  risk 
of  transportation,  and  would  have  left  the  earnings  of  his  ship 
dependent  on  the  safety  of  the  property,  after  her  arrival  at  Na- 
ples. If,  from  tempting  offers  of  high  freight,  or  from  any  in* 
terest  in  the  profits  of  the  adventure  he  should  be  induced,  un- 
der such  circumstances,  to  make  the  reception  of  freight  depen- 
dent on  the  safety  of  the  property  after  its  arrival  at  the  place  of 
destination,  yet  such  a  contract  would  not,  in  my  opinion,  create 
a  similar  dependence  of  the  seamen's  wages  on  the  freight,  un- 
less it  were  distinctly  stated  to  them,  and  the  terms  of  their 
shipment  should  have  expressed  such  a  condition. 

After  a  deliberate  consideration  of  this  contract,  and  its  inci* 
dents,  it  is  my  opinion,  that  the  claim  of  the  libellants  on  the 
outward  voyage,  is  not  defeated  by  the  circumstances  which 
have  been  stated:  nor  do  I  conceive  it  necessary  for  authorising 
this  conclusion  to  resort  to  the  guarded  contract  relative  to 
freight,  which  I  have  supposed  the  nature  of  the  voyage  would 
reasonably  impose  on  the  ship  owner.  The  ordinary  contract  of 
freight  without  any  special  provisions  would,  I  apprehend,  se- 
cure freight  to  the  owner  of  this  ship,  or,  at  any  rate,  suflScient 
for  the  payment  of  wages  on  the  outward  voyage. 

In  case  of  a  vessel  let  to  freight,  and  the  object  of  the  voyage 
being  defeated  by  prohibitions,  in  the  country  or  place  to  which 
the  vessel  is  destined,  the  Consolato  del  Mare  makes  the  earning 
of  freight  dependent  on  the  knowledge  of  the  parties;  if  both 
the  owner  of  the  ship  and  of  the  goods  are  informed  of  the  ex- 
istence of  impediments,  but  still  are  disposed  to  encounter  the 
Iriak,  the  freight  is  not  payable  in  case  the  voyage  be  interrupt- 
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ed«  If  the  owner  of  the  goods  be  thus  informed,  but  the  owner 
of  the  ship  is  ignorant,  freight  is  payable.  If  the  voyage  be 
commenced,  and  neither  the  ship  owner  nor  the  proprietor  of 
the  goods  on  board,  have  any  knowledge  or  expectation  of  im- 
pediment from  the  sovereignty  of  the  country  to  which  the  ship 
18  destined,  the  Consolato  decides,  that  in  such  case  freight  is 
not  payable;  because,  as  it  is  observed^  it  is  not  the  fault  of  the 
merchant  that  the  act  of  sovereignty  intervenes  to  obstruct  the 
voyage .  The  course  of  modern  authorities  is  opposed  to  the 
rule  of  the  Consolato  in  regard  to  the  last  supposed  instance  of 
vU  major  defeating  the  object  of  the  voyage.  Morgan  vs.  Lis.' 
Co.  North  America^  4  DaU.  4S5.  is  a  case  of  this  description* 
There,  the  vessel  arrived  at  Surinam,  the  place  of  her  dcstina^ 
tion,  and  being  prohibited  from  entering,  she  returned  to  Phi- 
ladelphia with  the  cargo.  The  court  ( Tilghman,  Ch.  J.)  con* 
sidered  the  freight  as  earned,  and  that  the  obtaining  permission 
to  land  the  cargo  was  the  business  of  the  consignee.  So  also  in 
Blight  vs.  Page^  cited  in  3  Bos.  and  Pull.  295.  where  the  ship 
was  prevented  from  taking  in  a  cargo  of  barley  at  a  port  in 
Russia,  in  consequence  of  an  unexpected  prohibition  from  the 
Russian  government,  a  sum  in  damages,  was  given  to  the  shig 
owner  against  the  charterer,  equivalent  to  the  stipulated  freight. 
The  principles  which  govern  those  cases,  would  go  far,  I  think, 
to  produce  a  correspondent  determination  in  that  which  is  now 
under  consideration.  But  I  do  not  think  it  necessary  to  declare 
an  opinion,  as  to  that  part  of  the  cargo  of  the  Hercules,  which 
was  landed  by  constraint.  In  expressing  a  conviction,  that  there 
was  a  sufficient  quantity  unladen  free  from  exceptions  as  to 
freight,  I  had  reference  to  that  portion  of  the  cargo  which  was 
landed  between  the  21st  and  25th  of  Sept.  In  the  protest  of  the 
master,  made  at  Naples,  11th  June  1810,  he  states,  that  he  ar- 
rived on  the  13th  Nov.  1809,  and  was  put  under  quarantine; 
but  that  his  cargo  was  freely  admitted,  and  was  btrgun  to  be  dis- 
charged on  the  21st  of  that  month;  that  upon  the  25th,  he  was 
informed,  that  his  ship  aud  cargo  were  put  under  sequestration, 
upon  which  he  refused  to  discharge  any  more,  but  that  the  offi- 
cers of  the  customs  obliged  him  to  do  it.  We  may,  as  to  this 
suit,  lay  out  of  the  case,  all  considerations  in  regard  to  that 
portion  of  the  cargo  which  was  discharged  by  constraint^  after 
the  master  had  received  information  which  excited  alarming 
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apprehenaions,  and  coofiiie  our  views  to  that  part  which  waa 
discharged  voluntarily.  The  precise  amount  is  not  stated,  but 
from  the  time  employed  and  the  nature  of  the  cargo,  I  consider 
it  warrantable  to  presume,  that  it  was  sufficient  to  produce 
freight  adequate  %o  the*  payment  of  the  wages,  if  freight  were 
earned.  In  regard  to  that  portion  of  the  cargo,  (however  it  may- 
be with  the  residue)  in  my  opinion,  freight  must  be  considered 
as  earned:  and  if  by  fire,  or  any  other  calamity,  those  gooda 
thus  landed,  had  been  destroyed  immediately  after  their  land- 
ing, it  would  not  Jiave  affected  the  claim  to  freight.  The  ship, 
under  such  circumstances,  must  be  considered  as  tntmere  ve* 
heruR  functuB^  and  as  having  performed  the  service  implied  in 
the  contract  for  transporQition  of  the  goods.  The  subsequent 
misfortunes  attending  the  property  after  a  voluntary  landing,  by 
the  direction  of  the  person  intrusted  with  it,  must  attach  alto- 
gether and  exclusively  to  the  owner  or  underwriter,  unless  the 
specialty  of  the  contract  should  involve  the  ship  owner  in  a  par- 
ticipation of  the  loss. 

'  In  regard  to  any  subsequent  wages,, we  must  look  to  the  fate 
of  the  ship,  and  consider  the  effect  of  the  royal  decree  of  con- 
ilscation. 

It  is  contended  by  the  counsel  for  the  libellants,  that  the  sul^ 
sequent  restoration,  especially  as  there  hAd  been  no  sale  of  the 
ship,  constitutes  a  resemblance,  in  legal  operation,  between  this 
case  and  cases  of  capture  and  recapture,  or  of  temporary  deten- 
tion by  embargo  which  do  not  defeat  a  claim  for  wages,  unless 
there  be  fault  on  the  part  of  the  mariners  according  to  repeated 
decisions  both  in  our  state  and  national  courts* 

Though  not  informed  of  the  grounds  of  the  condemnation,  I 
consider  the  decree  against  the  ship  as  precluding  any  demand 
for  wages  beyond  its  date,  excepting  on  the  new  contract,  mkde 
after  that  event. 

The  freight  supposed  to  be  earned,  establishes  the  claim  for 
Wages,  at  the  rate  of  the  original  contract  on  the  outward  voy- 
age. X  award  wages  to  the  mariners  at  the  same  rate  for  the  in- 
terval between  the  landing  of  the  cargo  and  the  condemnation, 
in  accordtoce  with  a  reasonable  rule  adopted  by  Judge  Peters. 
Adm.  Dec.  130.  The  seamen  not  having  been  discharged,  and 
not  being  at  liberty  to  leave  the  ship  until  her  condemnation, 
without  consent  of  the  master,  are  entitled  to  compensation  du- 
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shipping  paper  to  be,  in  this  case,  the  proper  measure  of  that 
compensation* 

The  contract  of  4lh  July  1810«  which  was  fairly  entered  into 
in  reasonable  confonnity  to  the  existing  circumstances,  must 
regulate  the  claim  for  wages  on  the  homeward  voyage. 

The  subsistence  and  allowance  afforded  to  the  mariners  be- 
tween the  condenMiation  and  the  new  contract,  are  viewed  as  a 
sausfaction  of  their  claims  during  that  interval. 

Ondiese  principles  and  considerations,  I  decree  the  following 
suns,  with  costs,  Ico.  to  the  Kbellanto,  he* 

Sto&t  for  die  respondent,  prayed  an  appeal,  which  was  al- 
lowed. Afterwards  in  the  circuit  court,  judge  Story,  having 
been  of  counsel  ibr  the  respondent,  gave  no  opinion,  but  affirmed 
the  decree  pro  forma.  And  an  appeal  was  claimed  to  the  su- 
preme court  of  the  U.  S.  and  allowed;  but  it  was  not  prose* 
cuted. 
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DISCUSSIONS  ON  THE  QUESTION, 

"  Whether  Inhabitants  of  the  United  States^  bam  there 
before  the  Independence^  are^  on  coming  to  this  kitigdom^ 
to  be  considered  as  natural-bom  subjects?*^ 


BY  A  BARRISTER.* 


December,  9, 1810. 


I  thought  the  affirmative  of  this  question  was  acknowledged 
by  all  lawyers.  One  authority,  it  seems  to  me,  is  sufficient  to 
support  it;  I  mean,  what  is  laid  down  in  Calvin's  case,  on  the 
supposition  that  the  crown  of  Scotland  might,  possibly,  be  sepa- 
rated from  that  of  England:  upon  which  point  the  judges  re- 
solved, ^^  That  all  those  who  were  bom  under  one  natural  obe- 
dience, while  the  realms  were  united  under  one  sovereign^ 
should  remain  natural-bom  subjects,  and  no  aliens;  for  that  na- 
turalization, due  and  vested  by  birthright,  cannot,  by  any  sepa- 
ration of  the  crowns  afterwards,  be  taken  away;  nor  he  that  was 
by  judgment  of  law  a  natural  subject  at  the  time  of  his  birth, 
become  an  alien  by  such  matter,  ex  postfacto^  and,  in  that  case, 
upon  such  an  accident,  our  peat  natus  may  be  adfidem  utriusque 
regisj^  {?•  Rep.  27.  b.)  or,  to  apply  the  words  to  the  present 
case,  our  ante  natttSj  or  American  bom  before  the  separation, 
may  be  adjidem  regis^  and  also  a  citizen  of  the  United  States.| 

[*  The  Barri0ter  here  alluded  to,  is  John  Reeve,  Esq.  the  author  of  the 
History  of  the  English  Law,  and  other  works.  Ed.  L.  /.] 

t  The  post  natuM  there,  that  is,  one  bom  after  the  union  with  Scotland,  cor- 
responds with  the  ofite  natiu  here*  that  is^  one  bom  be£>re  the  sepSFation  fipom 
America. 
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Such  a  plain  and  explicit  authority  as  this,  seems  to  make  it 
unnecessary  to  search  for  any  other;  however,  objections  are 
raised  to  the  claim  of  such  persons,  to  be  considered  as  Britbh- 
bom  subjects. 

1  St.  It  is  objected  that,  admitting  the  common  law  to  be  as 
laid  down  in  the  above  resolution,  there  are  circumstances  in  the 
American  revolution,  that  distinguish  it  from  all  other  changes 
of  sovereignty.  The  island  of  Jamaica,  say  they,  may  be  ceded 
by  the  kmg,  and  this  being  done  without  the  consent  of  the  in- 
habitants, there  is  no  reason  why  they  should  lose  their  birth- 
right of  British  subjects;  but  the  Americans,  a  whole  people  in 
arms,  claimed  to  be  released  from  the  English  government,  and 
the  king,  at  the  peace,  consented  to  give  up  his  authority:  hpw 
can  such  a  people  be  afterwards  considered  as  British  subjects! 

2dly.  It  is  objected  that  there  are  certain  statutes,  and  public 
acts,  which  stand  in  the  way  of  the  abovementioned  common 
law  principle  taking  effect. 

3dly.  It  is  even  objected  by  some,  that  no  principle  of  the 
common  law  can  support  so  unwarrantable  an  anomaly,  as  that 
the  same  persons  should  belong  to  two  states,  and  that  admit- 
ting them  to  levy  war  against  the  king  in  the  character  of  Ame- 
rican subjects,  without  being  deemed  traitors,  and  then  allowing 
theiQ  to  come  into  this  kingdom  in  the  character  of  British  sub- 
jects, is  an  inconsistency,  which,  they  think,  cannot  be  counte- 
nanced by  the  law  of  England. 

To  the  first  of  these  objections,  it  may  be  answered,  that  the 
peace  which  put  an  end  to  the  American  war,  ought  to  be  con- 
sidered as  putting  an  end  to  all  the  consequences  that  might  be 
imputed  to  the  Americans,  by  reason  of  their  rebellion;  and,  in- 
deed, there  is  in  the  definitive  treaty,  article  6,  an  express  pro- 
vision, that  no  person  should,  on  account  of  the  war,  suffer  any 
future  loss  or  damage,  either  in  his  person,  liberty,  or  property. 

Further,  we  should  inquire,  what  the  Americans  could  be 
supposed  to  relinqaish  by  making  war,  and  what  was  the  result 
of  the  king  making  peacef  The  Americans  could  not  mean  to 
renounce  the  privileges  of  British  subjects;  because  they  rebelled 
and  made  war,  in  order  to  get  something  which  they  had  not, 
and  not  to  surrender  what  they  possessed:  it  was  to  release  ' 
themselves  from  their  allegiance;  but  no  man  can  throw  off  his 
allegiance  at  his  own  option,  aa  must  be  admitted  by  every  one* 
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Did  tke  king,  then,  muke  pMpe  with  ibem,  ia  order  to  teke 
majr  their  righa  as  British  subjects?  But,  surety,  it  is  well 
kiiowQt  that  the  king  alone  caonot  take  away  the  tights  of  «  Bri- 
tish subject  firomaay  one*  In  the  peace,  dierefore,  made  with 
die  AmericaaB,  thore  seems  to  have  been  iu>  legal  competency 
in  the  coatractiog  parties,  to  produce  the  effect  supposed,  of 
making  the  Americans  aliens.  This  must  appear  even  upon  ge- 
neral princifdes  onlyi  it  will  presently  be  shown  that  there  was 
not,  defacto^  any  thing  in  the  treaty  upon  the  subject  of  British 
rights,  that  warrants  the  supposition  of  their  being  taken  away 
from  the  Americans. 

There  cannot,  ia  a  juridical  point  of  view,  be  any  difference 
between  the  supposed  case  of  cession  of  territory,  widiout  con- 
sent of  the  inhabitants,  and  the  present  case  of  cession  to  gnttify 
the  wishes  of  the  inhabitants.  The  allegiance,  in  both  cases,  is  of 
the  same  natures  the  allegiance  is  pot  to  the  soil,  but  to  the  per- 
son of  the  king;  and  as  no  transfer  or  cession  of  the  soil  to  a 
foreign  prince,  makes  any  alteration  in  the  allegiance  or  birth* 
ri|^t  of  the  subject,  but  the  same  still  remains  in  the  person  of 
the  subject,  it  imports  nothing,  whether  such  cession  is  made 
with  or  without  his  consent.  In  both  cases  he  becomes  a  Bri- 
tish-bom  subject,  living  in  a  foreign  land,  and  liable  to  the  alte* 
radon  of  circumstances,  which  every  where  attends  a  British 
subject,  when  out  of  the  king's  dominions. 

That  going  out  of  the  king's  dominions,  under  the  charge  of 
criminality,  at  the  choice  of  the  party,  and  by  the  king's  consent^ 
does  not  make  a  British  subj-^ct  an  alien^  is  evinced  from  the  old 
law  of  sanctuary,  in  cases  of  felony  and  abjuring  the  realm  to 
to  save  the  felon's  life.  It  is  expressly  laid  down,  ^  ^m  abjurat 
rtgnumy  amittit  regnum^  aednon  rcgcm;  amittitpatriam^  sednttn 
pattern  patriig;  for  notwithstanding  the  abjuration,  he  oweth  the 
king  his  aUcgiance,  and  he  remaiqeth  within  the  king's  protec* 
tion;  for  the  king  may  pardon  and  restore  him  to  his*  country 
again.  Allegiance  is  a  quality  of  the  mind,  and  not  confined  to 
any  place."  (Calvin's  case,  fol.  9*  b.) 

As  to  what  is  now  said,  of  the  Americans  being  a  whole  pep- 
pie  in  arms,  demanding  to  be  released  from  their  allegiance,  ie 
should  be  recollected,  that  the  language  in  this  country,  during 
the  whole  of  the  American  war,  was  different:  it  was  said,  ^^  the 
thinking  part,  tliose  who  had  property  and  character,"  and  seme 
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tftid,  ^  the  majority  of  the  people,*'  were  against  the  violent 
measures  which  were  driven  on  by  an  active  minority  of  agita* 
tors.  Is  it,  then,  at  aU  reasonable  to  infer  upon  those  persons^ 
who  were  friendly  to  this  country,  the  consequences  of  such  re* 
sistance  and  rebellion?  Indeed  there  is  nothing  so  nnjust  in  the 
law  of  England.  The  law  does  not  consider  the  king's  subjects 
in  a  mass,  under  the  name  of  the  people^  in  any  nnmber  more  or 
less*  They  cannot  be  considered  in  a  legal  view,  but  as  indivi« 
duals;  what  is  the  law  inspecting  one,  is  the  law  respecting  one 
million,  and  every  man's  case  stands  upon  its  own  ground  and 
circumstances.  It  is,  therefore,  utterly  inconsistent  with  the  law, 
to  impute  to  the  Americans  any  disfranchisement  as  a  people:  if 
there  is  any  such  extinguishment  of  rights,  it  must  be  in  some 
individual;  and  if  it  is  not  to  be  discovered  in  one,  it  is  not' to  be 
found  in  a  million. 

Secondly,  as  to  the  statutes  and  public  acts  which  are  sup- 
posed to  stand  in  the  way  of  the  abovementioned  principle  of 
commoo  law:  the  principal  statute  which,  I  believe,  is  relied 
upon,  is  statute  83  Geo.  III.  c.  46.  This  is  a  parliamentary 
authority,  enabling  his  majesty  to  make  peace  with  America;  an 
authority  which  had  become  necessary,  because  the  parliament 
had  passed  some  acts  of  prohibition  and  penalty  which  might 
stand  in  the  way  of  peace,  as  stat*  16  Geo.  III.  c.  5.  and  stat» 
17  Geo.  III.  c.  7.*  for  prohibiting  trade  and  intercourse  with 
America,  and  for  authorising  hostilities  against  the  rebels.  The 
Aflserican  war  having  thus  become  a  parliamentary  measure,  it 
reqtured  the  concurrence  of  parliament  to  make  peace,  which, 
in  ordinary  cases,  belongs  to  the  king  alone. 

Accordingly,  stat.  22  Geo.  III.  c.  46.  authorises  the  king  to 
conclude  ^  a  peace  or  truce  with  the  said  colonies  or  plants- 
dons,  or  any  of  them;"  and  that  the  abovementioned  prohibitory 
acts  might  not  be  an  impediment  to  the  progress  of  negotiation, 
the  statute  authorises  the  king  *^  by  letters  patent,  under  the 
great  seal,  to  repeal,  annul,  and  make  void,  or  suspend  the  ope« 
ration  or  effect  of  any  act,  or  acts  of  parliament,  which  relate  to 
the  said  colonies  or  plantations;''  meaning  under  these  genendl 
words,  most  probably,  the  alMvemeiitioned  prohibitory  acts, 
and  none  other. 

*  These  sets  were  afterwardf  repealed  \xf  stat.  33  Geo.  lit  c.  26^ 
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There  might  hi  another  reason  for  an  act  of  parliament, 
namely,  some  hesitation  as  to  the  persons  with  whom  the  king's 
commissioners  were  to  treat,  whether  they  had  competency: 
therefore,  the  act  speaks  of  treating  with  conanissianera  named 
by  the  cobnies,  with  any  body  or  bodies  politic,  frith  any  a»sem^ 
bly  or  aasemblies,  or  description  of  merif  or  with  may  person  or 
persons  whatsoever. 

Snch  are  the  provisions  of  the  act  for  making  peace  irith 
America,  which  is  supposed  to  give  authority  to  the  king,  to 
take  away  the  rights  of  British*bom  subjects  from  Ae  inhabit 
tants  of  the  United  States,  and  make  them  aliens.  I  can  only  ask 
Chose  who  allege  this  act,  to  show  as  by  what  words,  or  by  what 
construction  of  words,  such  power  is  pven  to,  or  is  tntimated 
to  reside  in,  the  kbg?  And  with  such  appeal  I  dismiss  tliit 
statute. 

The  next  document  that  occurs,  in  course  of  time,  is  die  de- 
finitive treaty,  made  in  September,  1783,  in  pursuance  of  such 
parliamenury  authority.  In  the  first  article  of  this  treaty,  the 
king  ^acknowledges  the  United  States  (naming  the  several 
colonies)  to  be  free,  sovereign,  and  independent  states;  and  for 
himself,  his  heirs,  and  successors,  relinquishes  all  daima  to  the 
government,  propriety,  and  territorid  rights  of  the  same,  and 
every  part  thereof."  This  leading  and  general  provision  luring 
made,  there  follow  in  the  treaty  some  few  subsidiary  sdpula* 
tions,  all  tending  to  give  effect  to  the  above  relinquishment  of 
sovereignty,  and  to  the  confirmation  of  peace  and  amity.  After 
reading  these,  I  must  again  ask  the  like  question  as  before, 
where  is  the  provision,  in  the  treaty,  for  dohig  that  which  I 
have  not  yet  discovered  the  king  was  authorised  by  the  act  to 
do?  It  appears,  from  reading  the  treaty,  that  the  king  has  not, 
defacto^  done  that  which  he  was  not  enabled  by  the  act,  nor  was 
otherwise  authorised,  dejure^  to  do.  He  has  not  taken  away  die 
rights  of  British*bom  subjects  residing  in  the  United  States, 
nor  has  he  renounced  the  allegiance  of  his  natural-bom  subjects 
residing  there;  he  has  acknowledged  tiie  colonies  to  be  free  and 
independent,  and  relinquished  aU  sovereignty  over  their  terri- 
tory: in  doing  so,  he  has  departed  with  some  of  his  own  royal 
prerogatiTe,  and  has  circumscribed  the  claims  he  before  had  on 
the  allegiance  of  his  natural-bom  subjects  residing  there.  This 
was  his  to  give,  and  he  has  given  it,  but  the  rights  oiP  British 
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•ubftdi  the  king  had  no  power  to  take  away;  he  has  not,  de 
facio^  taken  them  away;  nor  was  it  a  dme  for  taking,  hnt  a  time 
for  giving  and  conceding:  the  Americans  meant  to  add  to  what 
they  dieady  enjoyed.  They  would  have  felt  it  an  injury,  if  it 
had  been  proposed  to  them,  no  longer  to  be  deemed  British- 
bom  subfecis;  and  recollecting,  as  we  must,  the  feeling  and  spe- 
cnlatiotts  in  this  ooootry,  looking  forward,  as  many  did,  to  the 
colonists  4|aanrelUng  amongst  themselves,  and  coming  back,  all, 
or  some  of  them,  to  their  old  connesdon  with  us,  we  may  be 
awe  no  one  in  this  kingdom  would  have  ventured  to  propose, 
that  they  should  be  stripped  of  the  character  of  British  subjects, 
to  which  they  were  bom,  and  be  rendered  aliens,  under  circum* 
ainaces  which  would  indicate,  on  our  part,  a  disposition  to  per« 
petnal  estrangement  and  enmity. 

So  lar  from  this,  I  think,  there  is  even  in  the  treaty  an  ex* 
press  saving  of  the  rights  of  a  British-bom  subjecti  among  other 
mg^  and  claims.  In  article  6,  it  is  pmvided^  ^^  That  no  persoo 
^hall,  cm  that  account,  (meaning  the  preceding  war)  suffbr  any 
fiitore  loss  or  damage,  either  in  his  person,  liberty,  or  property.*^ 
If  ao  Amaracan  comes  to  this  kingdom,  and  is  treated  as  an 
alien  imder  the  alien  act,  he  assuredly  suffers  in  his  person  and 
liberty;  and  wock  suffering  must  be  on  account  of  the  war,  which 
those  ought  to  aUow,  who  make  die  first  of  the  above  objec* 
tioos:  he  susely  cannot  be  said  to  suffer  by  the  peace,  which  waa 
sneant  for  conferring  advantages,  not  for  taking  them  away* 

The  neatt  document,  where  we  are  to  look  for  something 

which  is  to  control  the  above  principle  of  the  common  law,  is 

the  commercial  treaty,  19th  of  November,  1794.  But  in  this  I 

can  find  nothing  to  the  effect  supposed,  and  I  must  put  the  like 

iatenogation  as  before;  jret  with  still  less  e^q^ecution  of  im  an* 

swer,  because,  in  this  treaty,  we  have  something  more  than  ne- 

gttive  evidence,  we  have  here  express  tesdmony,  that  the  rights 

of  British^^bom  subjects  were  intended  to  be  continued  to  the 

Ameriicaos  by  the  first  treaty,  and  that  it  was  intended,  by  the 

commercial  treaty,  to  give  them  a  longer  continuance  to  their 

posterity.  By  the  9th  article  it  appears,  that  the  American  citi* 

zens  then  held  lands  in  the  dominions  of  his  majesty;  but  they 

must  be  British-born  subjects  to  hold  lands,  and  not  aliens.  It 

appears,  therefore,  that  his  majesty,  in  November,  1794,  eleven 

years  after  the  treaty  of  peace,  recognised  the  citizens  of  the 
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Umted  Stttes  m  BrUish-bora  aubjecta.  I  lay  tliis  streat  upon 
the  declaration  of  the  fact,  beqnue  I  camiol  au|qx>ae  a  public 
and  aolemn  inatrument,  aa  thia  treaty  ia,  would  apeak  of  lands 
being  holden  in  any  other  aenae  than  that  of  being  kcwjulfy 
hcdden* 

The  framera  of  the  treaty  certainly  underatood  it  in  that  aenae^ 
becauae  the  proviaion  they  intended  to  make  waa,  to  fortify  the 
titlea  to  tbeae  landa  in  future  timea,  when,  certainly,  the  tide  to 
them  would  become  not  lawful.  They  foreaaw  that,  although 
the  preaent  poaaeaaora  were  Britiah»bom  aubjecta,  their  deaceu* 
danta,  bom  in  the  United  Sutea,  out  of  the  king'a  allegiance^ 
would  be  aliena**  It  waa  accordingly  atipulated,  ^^  that  neither 
they  nor  their  heira  or  aaatgna  ahall,  ao  £ir  aa  may  reapect  the 
aaid  landa,  and  the  legal  remediea  incident  thereto,  be  regarded, 
aa  aliena*"  If  it  ahould  be  objected,  that  the  proviaion  here 
apeaka  aa  well  of  the  preaent  poaaeaaor  aa  the  heira,  the  anawer 
ia,  that  it  would  not  have  been  ao  well  worded,  if  the  preaent 
poaaeaaor  had  not  been  named;  and  if  he  had  not  been  named, 
aa  well  aus  the  heira,  it  might  have  been  conatrued  into  an  impli* 
cation,  that  he  waa  to  be  excluded  from  the  protection  intended 
lor  the  heira  only. 

Another  more  probable  reaaon  for  thia  atipulation  waa,  to 
bind  the  two  nationa,  not  to  make  any  diaqualifying  law,  that  by 
rendering  the  othera  aliena,  would  diaable  them  from  holding 
landa.  Thia  future  poaaibility,  without  any  doubt  about  the  then- 
preaent  atate  of  the  law,  might  be  aufficient  reaaon  for  auch  a 
cautionary  proviaion. 

Whatever  obaervation  may  be  indulged  on  thia  part  of  the  ar- 
ticle, the  averment  in  the  beginning  of  it  remaina  unaffected; 
and  thia  averment,  of  Americana  being  Britiah-bcmi  aubjecta,ia 
again  publiahed,  ratified,  and  confirmed  by  parliament,  in  atat* 
37  Geo.  III.  c.  9r.  aect.  24, 25.  which  waa  made  for  carrying 
into  execution  the  treaty.  Thia  article  of  the  treaty  n  there  re« 
cited  at  length,  and  t^e  two  clauaea,  aect*  24.  and  25.  purport  to 
carry  it  into  execution. 


^  They  mif^ht  for  their  sons,  and  grandsons,  have  the  benefit  of  stat.  7  Ann. 
c.  5.  Stat  4  Geo.  II.  c.  31.  and  stat.  13  Geo.  III.  c.  21.  but  for  later  descendants, 
they  needed  a  new  provision. 
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If  dwK  is  any  thing  ia  tins  ttatnte  to  control  the  dktt  of  the 
common  law  position  so  often  slhided  to,  I  think  it  should  be  in 
these  two  chrases;  yet  I  have  not  been  able  to  discover  such  a 
meaning,  and  I  must  leave  it  to  be  demonstrated  by  those  who 
have  found  it  out*  The  clauses  appear  to  me  to  have  something 
pardcnlar  in  them;  they  omit  the  naming  of  heirs^  which  was 
die  eoacunent  most  wanted,  and  they  sapply  this  omission  by  a 
winding  wordiness  in  the  proviso,  that  is  not  easily  evolved. 
There  is  a  grudging  caution  in  the  whole  conception  of  these 
dauses:  I  believe  the  framers  of  them  did  not  like  the  matter  of 
them,  being  unwilling  to  bear  this  parliamentary  testimony  to 
die  legal  conclusion,  that  ante  neti  Americans  are  British«boni 
•ubgects,  so  as  to  hold  lands* 

As  to  the  third  objection,  the  anomaly  and  inconsistency  of 
Americans  being  citizens  of  the  United  States  while  there,  and 
being  Bfitish»bom  subjects  when  here;  this  is  not  a  novelty,  nor 
is  it  peculiar  to  Americans.  It  may  happen  to  any  British  sub* 
ject,  and  it  is  allowable  in  oar  law,  which  recognises  this  double 
character  of  a  person  being,  as  was  before  shewn,  ad  fidem 
utriu$fue  regis*'*  British  subjects  may  voluntarily  put  them- 
selves in  such  a  situation;  it  is  part  of  the  privileges  of  a  British 
subject  to  be  at  liberty  so  to  do.  Have  we  not  British  subjects 
yfgho  are  naturalised  in  Holland,  in  Russia,  in  Hamburgh,  in 
various  places  on  the  continent  of  Europe?  Do  not  British  sub* 
jects  become  citizens  of  the  United  States?  Some  persons  are 
bom  to  such  double  character;  children  and  grandchildren,  bom 
of  British  parents,  in  foreign  countries,  are  British-bom  sub- 
jects,  yet  these,  no  doubt,  by  the  laws  of  the  respective  foreign 
countries,  are  also  deemed  natural-bom  subjects  there. 

Thus  far  of  individuals;  the  like  may  happen  to  a  whole  com- 
munity, a  whole  people.  When  the  king  relinquished  his  sove- 
reignty over  the  United  States,  the  land  became  foreign,  while 
the  inhabttants  remained  all  British  subjects.  When  the  ling's 
forces  took  Surinam,  and  the  other  Dutch  colonies,  the  land 
became  British,  but  the  inhabitants  still  continued  foreigners. 
The  personal  character  of  alien,  with  which  the  Dutch  colonists 
were  bom,  still  renuuns  to  them,  and  the  indelible  character  of 

•vid.ut.p.  sa 


BritUh  tirigect,  vith  which  the  Amoicinft  were  bom,  rentaiaed 
to  them  after  their  country  wat  made  foTeigiu 

I  am  aware  of  the  difficulties  which  such  perKMis  may  labour 
Onder^  with  these  double  claims  of  allegiance  upon  them*  Such 
diflkulties  must  be  got  through^  as  circumstances  will  allow,  and 
consideratton  should  be  had  for  the  parties,  according  to  their 
respective  situations;  more  especially  with  a  distinction  betweea 
those  who  brought  themselves  into  such  embarrassing  situation 
voluntarily,  and  those  who  were  bom  in  it;  and  more  particulariy 
vith  regard  to  the  difference  between  that,  which  ia  the  act  pf 
private  individuab,  and  that,  which  is  a  national  proceeding,  in- 
volving a  whole  people*  In  weighing  such  circumstances,  it  will 
soon  appear,  that  these  are  all  objections  which  relate  more  to  facta 
than  to  the  law  of  the  case;  they  are  inconveniences  in  the  way 
of  full  exercise  and  enjoyment  of  the  rights  in  question,  but  de- 
tract nothing  from  the  rights  themselves*  On  the  one  hand,  the 
king  cannot  reckon  upon  the  full  and  absolute  obedience  of  such 
persons,  because  they  owe  another  fealty  hcMdes  that  due  to 
him;  on  the  other  hand,  the  subject  cannot  have  fuU  ei^oymeat 
of  his  British  rights*  Indeed,  it  will  be  found,  he  will  hftve  aa 
little  of  his  own  rights,  as  the  king  has  of  his  obedience;  for  if 
the  rights  of  a  British  subject  are  examined^  it  will  appear^  that 
almost  all  of  them  depend  on  a  residence  in  the  king's  domi- 
nions, and  that  when  he  removes  into  a  foreign  country,  as  they 
are  without  exercise,  or  application,  they  are  suspended,  and 
have  no  apparent  existence. 

I  have  beard  it  asked,  if  the  king  was  to  send  his  writ  to  com- 
mand the  attendance  of  Mr*  Jefferson  in  this  kingdom?— I  agree 
he  would  not  come;  but  that  would  be  no  test  of  the  law  upon 
the  subject;  it  is  an  inconvenience  in  point  of  fact*  The  law,  in 
the  execution  of  it,  is  liable  to  many  obstructions  which  prevail, 
and  yet  the  judgment  of  law  is  not  deemed  thereby  invalidated* 
If  the  king  had  sent  such  a  writ  to  general  Washington,  at  the 
head  of  his  army,  I  suppose  he  would  not  have  obeyed  it,  and 
ytt  no  one  would  have  deemed  it  a  demonstration,  that  he  was 
not  amenable  to  our  law:  Why  then  should  a  pacific  refuaal 
from  Mr.  Jefferson  have  in  it  more  of  the  force  of  a  legal  arga- 
ment?  And  yet,  I  think,  Mr.  Jefferson  might  decline  obedience 
to  such  a  command,  admit  himaelf  to  be  a  Briush  subject,  and 
have  the  law  on  his  side  too* 
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Mn  Jefferson  night  answer  sach  a  call  upon  him  by  sayings 
tme  it  is,  I  was  bom  a  British  subject,  and  I  myself  have  done 
nothing  to  put  off  that  character.  But  your  majesty  has,  by  the 
treaty  of  1783,  relinquished  all  so%*ereignty  over  the  United 
States;  and,  as  your  majesty,  and  all  the  world  know,  it  was 
diereby  intended  that  your  subjects  here  should  form  a  govem«» 
ment  of  their  own;  we  have  so  done,  under  the  faith  of  your 
Biajestj^s  grant  and  covenant;  and  it  has  happened,  in  the  pro* 
gress  of  events,  that  I  am  now  exercising  an  office  in  that  go* 
vemment  which  necessarily  requires  my  presence  here*  I  am 
brott^t  into  this  situation  in  consequence  of  an  act  of  jrour  ma« 
jeaty,  by  which  it  was  designed  that  myself,  or  some  c^er  of 
your  subjects  here,  should  come  into  such  a  situation:  being  so 
circumstanced,  I  am  no  longer  at  liberty  to  malce  a  choice  of  my 
own*  There  is  a  moral  and  political  necessity,  that  makes  it  im- 
possible, at  present,  to  obey  the  commands  of  your  majesty;  I 
pray  your  majesty's  forbearance;  I  plead  your  majesty's  own 
covenant  and  good  faith;  and  I  rely  upon  them  as  a  justifica* 
tion,  or  excuse,  for  my  disobedience* 

Surely  diis  would  be  a  good  plea  in  point  of  law,  and  Mr* 
Jefferson  might  have  the  benefit  of  his  American  citiaenship, 
in  perfect  compatibility  with  the  claims  upon  him  from  Britidi 
allegiance*  Such  actnUtta  juris  in  the  king  of  England,  can,  I 
should  think,  raise  no  flame  in  any  American  bosom* 

There  are  much  stronger  cases,  of  a  similar  kind,  that  have 
never  startled  any  one  with  their  anomaly  or  incompatibility* 
Mr*  J.  and  other  American  citizens  have  entered  into  their  of* 
iices,  their  engagements,  and  their  situations,  under  die  faith  of 
the  king  and  the  pariiament.  But  how  many  British  subjects 
have  become  citizens,  burghers,  burgomasters,  and  have  taken 
other  offices  in  foreign  countries,  voluntarily,  upon  speculations 
of  private  interest,  and  from  various  inducements,  all  of  them 
of  an  individual  and  personal  nature!  If  such  persons  had  been 
cdled  upon  by  the  king's  writ,  they  would  not  have  had  so  good 
a  plea  as  Mr*  J*  and  yet,  probid)ly,  none  of  them  would  have 
moved  finom  their  station*  Was  it  ever  heard  that  such  persons, 
when  returned  to  this  kingdom,  were  deemed  to  be  less  of  Bri- 
tish subjects,  because  they  had  lived,  and  risen  to  public  sta- 
tions, in  foreign  states?  No,  certainly,  they  are  considered  as 
having  exercised  the  liberty  belonging  to  all  British  subjects, 
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respecting  whom  there  is  bo  restratDt  bat  the  considerations  of 
prudence  which  are  suggested  by  the  occasion;  and  yet  none  of 
these  volunteers  in  foreign  service  have  so  much  to  say  for 
themselves  as  an  American  citizen,  who  chuses  to  leave  the 
United  States,  and  to  spend  the  remainder  of  his  days  in  this 
kingdom.  The  local  allegiance  he  has  acknowledged  to  a  foreign 
government,  is  recognised  by  the  king  and  parliament:  he  has 
never  lived  wholly  out  of  the  view  of  the  sovereign  power  un- 
der which  he  was  bom;  and  the  language,  law,  and  manners  he 
has  been  conversant  with  during  the  whole  of  his  residence  in 
the  ceded  states  of  America,  restore  him  to  this  kingdom,  and 
to  his  Original  and  natural  allegiance,  unchanged,  and  quite  Bri* 
tish.  Why  should  a  person  of  this  description,  an  American  ci- 
tizen, be  the  only  one  rejected  and  excluded  from  the  rights  of 
a  British  subject,  because  he  owes  a  local  allegiance  in  another 
country? 

•  There  is  a  parliamentary  record,  testifying  instances  of  such 
contumacy.  In  stat.  14  &  15  Henry  VIIL  c.  4.  it  is  recited,  that 
Englishmen  living  beyond  sea,  and  becoming  subjects  to  foreign 
princes  and  lords,  ^  will  obey  to  none  authority  under  the  great 
seal  of  England;  but  they  give  themselves  over  to  the  protection 
and  defence  of  those  outward  princes  to  .whom  they  be  sworn 
subjects."  It  is  herein  recorded  by  pariiament,  that  EngHshmen 
thus  expatriated  themselves,  and  refused  obedience  to  the  kingfs 
writ;  and  yet  no  declaration  or  enactment  was  made  by  parjia* 
ment  on  that  point  of  disobedience,  so  as  to  disfranchise  them^ 
and  make  them  aliens;  but  there  is  by  that  act  imposed  on  diem 
merely  a  penalty  in  one  particular  article,  that  of  importation  of 
goods.  Such  persons,  it  seems,  had  abused  their  privilege  -as 
Englishmen,  and  had  lent  their  name  to  cover  the  goods  of  per- 
sons of  the  foreign  country  where  they  resided.  To  put  an  end 
to  such  impositions,  they  were  in  foture  to  pay  alien  duties,  as 
the  subjects  of  the  country  where  they  resided. 

Compare  these  recusant  absentees  alluded  to  in  the  statute, 
with  the  American  now  in  question.  The  former  voluntarily 
leave  the  kingdom,  make  themselves  subjects  of  a  foreign  state, 
refuse  obedience  to  the  king's  writ,  abuse  their  privilege  of  na- 
turaUborn  subjects  to  defraud  the  revenue.  The  latter  is  bora 
under  the  king's  allegiance,  in  a  countiy  which  the  king  has 
since  ceded,  and  made  a  foreign  land.  It  does  not  appear^  this 
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particular  person  had  any  omcera  in  the  public  affairs  of  the 
countiy,  till  it  was  so  settled  by  his  majesty's  solemn  covenant 
and  grant*  He  chases,  in  the  latter  part  of  his  life,  ^^  to  go  home/* 
(for  such  is  the  phrase  in  the  United  States  to  the  present  mo- 
ment,)  and  end  his  days  here*  No  act  of  recusancy,  or  contuma^ 
cy,  is  imputed  to  him. 

Now  compare  the  consequences  in  die  two  cases:  the  former, 
though  solemnly  noticed  and  censured  by  parliament,  is  not 
marked  by  any  penalty  of  disfranchisement,  though  thus  alienat- 
ed from  his  native  country,  but  is  merely  mulct  in  the  payment 
of  alien  duties;  the  latter  is  told  he  is  an  alien,  and  has  lost  his 
right  of  a  natural-bom  subject. 

The  further  we  go,  the  more  we  find  of  precedent  and  princi* 
pie  against  such  a  sentence  of  disfranchisement. 

These  are  the  answers  which,  I  think,  may  be  made  to  the 
above  three  objections.^  These  answers  seem  to  me  sufficient, 
and  nothing  further  need  be  done  but  to  come  round  to  the 
place  from  whence  we  set  out,  namely,  the  position  of  law  r^ 
solved  by  all  the  judges  in  Calvin's  case,  according  to  which  the 
anie  nati  in  the  United  States  continue  sull  British-bom  sub- 
jects, and,  coming  here,  are  entitled  to  all  the  privileges  of  such. 
The  plain  and  explicit  principle  laid  down,  on  that  occasion,  has, 
I  suppose,  governed  the  minds  of  lawyers,  whenever  they  have 
beefi  consulted  on  the  application  of  it  to  American  citizens.  It 
is  owingi  no  doubt,  to  this  umformity  of  opinion,  that  the  ques- 
tion has  never  been  brought  to  argument  in  any  court.  During 
the  space  of  25  yeara,  since  the  independence  of  America  was 
declared,  th^re  has  never  been  so  much  doubt  on  this  claim,  a^ 
ibr  any  lawyer  to  advise  a  contest  by  suit.  I  deem  this  want  of 
judicial  determination^  coupled  with  what  follows^  to  be  a  great 
testimony  for  the  affirmative  of  the  question. 

In  the  mean  time  lawyers  have  been  consulted,  no  doubt,  very 
frequently,  and  written  opinions  are  in  the  possesion  of  many« 
I  have  been  able  to  obtain  a  ^ght  only  of  two.  I  have  seen  an 
opinioii  of  JVfr.  Kenyon,  in  1784,  where  he  (declares,  in  few 
words,  and  without  hesitation,  or  qualification,  that  American 
citiaens  may  hold  lands  as  Britbh*boro  subjects.  I  have  s<t:en  an 

*  T  recollect  another  objection:  how  is  the  question  of  American  citizeni  to 
be  iHedr  I  am  thii  wa«  an  ohjeotiofi  la  CAnn^  cases  it  is  the  sscond  of  the 
fire  ineoQvvnic^ici^  snd  it  la  saswcied  in  Iks  ReportyloL  96»  b. 

No.  XXI.  F 
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opiDion  of  the  attorney  .general  Macdonald,  in  Feb.  1789,  that 
engaging  American  seamen  for  foreign  service,  should  be  pro- 
secuted as  the  oiTence  of  enticing  British  seamen  into  a  foreign 
service:  the  prosecution  was  commenced,  the  indictment  found, 
but  the  attorney-general  entered  a  noK  prosequi  upon  the  party 
paying  the  costs. 

Among  the  opinions  of  lawyers,  I  must  mention  what  I  deceiv- 
ed from  Mr.  — — ,  to  whom  I  sent  a  statement  of  the  case, 
with  the  view  of  learning,  whether  any  alteration  had  taken  place 
in  the  opinions  of  lawyers  of  late  days:  I  knew  I  should  have 
frum  him  the  current  opinion  of  Westminster-hall;  he  at  once 
wrote  with  pencil,  on  the  back  of  the  paper,  that  such  persons  arc 
British  subjects;  he  seemed  to  answer  it,  as  if  it  was  as  known 
and  as  established,  as  that  the  eldest  son  is  the  heir  in  fee  sim* 
pie. 

I  made  enquiry  at  the  Custom-house,  where,  I  was  told,  I 
might  possibly  find  notes  of  some  decisions  at  msi  priua  in  the 
Exchequer,  which  conveyed  the  chief  baron^s  opinion,  that  a 
domiciliation  in  America  took  away  the  British  character  from 
a  seaman,  employed  in  navigating  a  British  ship.  The  solicitor 
said,  he  knew  of  no  such  cases,  nor  of  such  opinion;  on  the  con- 
trary, he  said,  it  was  the  usage  of  the  Custom-house  to  consider 
the  ante  nati  in  America,  as  British-bom  subjects, and  they  were 
registered  as  owners  of  British  ships:  he  informed  me  also  of 
the  above  prosecution  for  enticing  British  seamen,  and  he  gave 
xne  copies  of  the  papers. 

These  authorities  from  the  opinions  of  lawyers,  and  the  prac- 
tice of  a  public  office,  cannot  be  closed  better,  than  by  an  autho> 
rity  superior  to  all  of  them;  I  mean  what  has  been  already  men- 
tioned, the  9tlh  article  of  the  treaty  of  commerce,  and  sect.  24. 
and  25.  of  Stat.  37  Geo.  III.  c.  97*  where  there  is  a  solemn  de- 
claration by  the  king  and  the  parliament,  that  American  citizens 
did  then  holc^  lands;  which  they  could  not  lawfully  do,  lihless 
they  were  deemed  British  natund-bom  subjects. 

After  such  authorities,  there  does  not  seem  to  me  any  need  to 
add  a  word  more. 
Dee.  9,  1808. 

December  15, 1808« 

Since  writing  the  aboVe,  I. have  been  told,  that  the  subject  of 
mUe  TUiti  is  no  part  of  the  present  question,  and,  that  what  the 
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objection  mean  to  urge«  is  aa  follows:  Firsts  That  the  Americana, 
at  the  time  of  making  stat  22  Geo.  III.  c.  46.  were  in  a  state 
of  kgitimate  war,  bearing  the  character  of  foreign  enemies,  and 
not  that  of  rebels.  This  is  implied  in  the  passing  of  such  an  act, 
and  in  the  wording  of  ii:~^Peace  and  Truce — was  not  the  lan- 
guage to  hold  to  rebels;  nor  did  the  king  need  the  authority  of 
an  act  of  parliament  to  proceed  with  traitors:  the  act  has  no  ob- 
ject, if  tbie  Americans  are  not  admitted  to  be  foreigners  in  this 
transaction.  Secondly,  That  a£ter  the  peace  made,  it  still  re* 
mained  for  Americans,  if  they  chose,  to  adhere  to  the  British 
character;  and  it  is  not  meant  to  deny,  that  prima  facie^  the 
Americans  are  to  be  deemed  British  subjects.  But  those  who 
domiciliated  themselves  in  the  United  States,  showed  thereby  a 
determination  to  become  American  citizens;  and  after  such 
choice,  they  cease  to  be  British  subjects,  and  cannot  resume  that 
character. 

If  I  have  not  stated  the  above  points  quite  correctly,  nor  with 
all  the  advantage  that  belongs  to  them,  I  hope  I  shall  be  pardon- 
ed by  those  who  made  them,  and  who  rely  upon  them:  they  were 
communicated  to  me,  in  a  rapid  conversation  only;  for  nothing, 
on  that  side  of  the  question,  has  been  put  into  writing:  I  have 
done  my  best  to  retain  what  I  heard,  and  to  state  it  fairly  and 
fully. 

I  am  totally  at  a  loss  to  comprehend,  at  what  period  of  the 
war,  or  by  what  modification  of  carrying  it  on,  either  on  one 
side  or  the  other,  or  by  what  events  or  circumstances,  that  which 
was  once  rebellion  ceased  to  be  so,  and  the  traitors  became 
changed  into  aliens  waging  legitimate  fareign  war.  As  to  the 
words  peace  and  trucey  I  do  not  understand,  why  they  are  not  as 
applicable  to  war,*^  coupled  with  rebellion,  as  to  war  not  coupled 
with  it.  For  war  is  still  war,  whatever  may  give  rise  to  it;  and  I 
do  not  see  why  the  war  of  rebels  is  not  legitimate,  quatenua  war, 
and,  therefore,  needing  every  consideration,  that  attends  all 
wars.  Surely,  in  the  time  of  Charles  I.  there  were  treaties^  and 
truces^  and  peace  too;  there  was  a  peace,  for  a  short  time,  I 
think,  in  1645,  and  yet,  the  lord-chancellor  Clarendon  intitled 
the  narrative  of  these  transactions,  a^^  History  of  the  Rebellion;'' 
and  no  man  has  ever  doubted,  be  he  law-man,  or  layman,  that 
the  war  levied  against  Charles  I.  was  treason  and  rebellion;  al« 
though  jit  was  attended  with  success,  and  could  command  names. 
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tnd  although  many  amongst  us  have  long  agreed  in  applying  ta 
it  the  qualified  appellation  of  civil  war. 

As  to  the  necessity  of  making  such  act  of  parliamenti  and 
giving  thereby  power  to  the  king  to  make  peace  and  truce,  be* 
cause  the  Americans  were  become  alien  enemies,  and  ceased  to 
be  traitors  and  rebels;  it  is  very  curious,  that  a  different  reason 
ibr  making  it  wa^  given  by  the  makers  of  the  act;  that  reason  is 
recorded  in  the  parliamentary  debates  of  the  time;  and  the  rea- 
son so  given,  seems  to  me  to  supersede  the  necessity  of  invent- 
ing any  new  one,  like  the  present* 

The  bill  was  called  ^  the  Truce  Bill,''  and  was  brought  into 
^e  house  of  commons,  on  February  28,  1782,  by  the  attorney- 
general  Wallace.  It  does  not  appear,  that  it  became  a  subject  of 
debate  in  any  of  its  stages;  the  nation  and  parliament  were  bent 
upon  peace,  and  any  measure  tending  to  bring  it  about  was  too 
welcome  to  be  questioned  or  criticised.— [See  Debrett's  De- 
bates, voL  vi.  p.  341,  363.] 

However,  this  act,  which  came  into  existence  without  a  strug- 
gle, afterwards  was  made  a  subject  of  discussion.  When  it  had 
been  carried  into  execution,  and  the  provisional  articles  with 
America,  together  with  the  other  preliminary  treaties,  came  to 
be  considered  in  parliament,  in  February  1783,  this  act  was 
brought  in  question,  and  there  was  expressed  great  difference  of 
opinion,  as  to  its  original  design,  the  construction  to  be  put  on  it, 
and  the  effect  it  produced.  In  |he  first  debate,  it  was  objected  to 
(he  provisional  articles,  that  the  king  has  no  right,  by  Ms  prero- 
gative, nor  by  the  act  of  last  session,  via.  stat.  22  Geo.  III.  c  46, 
to  alienate  territories  not  acquired  by  conquest  during  the  war. 
"irhe  gentlemen  of  the  law  being  called  upon  by  this  objector,* 
Mr.  Mansfield  answered,  that,  certainly  by  the  act  of  last  ses- 
sion, the  king  was  authorised  to  alienate  for  ever  the  indepen- 
dence of  America. — [Debrett's  Debates,  vol.  ix.  280.] 

On  a  subsequent  day,  the  same  gentleman  [Debrett's  Debates, 
Vol.  IX.  312.]  again  raised  a  question  upon  this  act.  It  appeared 
to  him,  that  no  such  power  was  given  to  the  king  by  the  act; 
that  any  power  to  alienate  part  of  his  dominions,  or  abdicate  the 
sovereignty  of  them,  should  be  conveyed  in  express  words,  and 
not  left  to  implication  and  construction.  This  brought  up  Mr. 

*  Sir  W.  Dolben. 
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Wibce,  who  nm  (he  frstner  and  mover  of  the  bill,  sad  who 
declared,  that  such  power  was  gkeo  by  the  act:  he  said,  he 
knew  of  no  power  in  the  king,  to  abdicate  part  of  his  sovereign* 
ty,  or  declare  any  number  of  his  subjects  free  from  obedience  to 
the  laws  in  being.  As  soois,  ^refore,  as  the  resolution  for  peace 
had  passed  the  house,  he  had,  widi  a  view  to  endde  his  majesty 
to  make  peace,  drawn  the  bill;  s(hd  as  the  sukgect  matter  of  it 
w»  extremely  delicate,  he  had  been  exceedingly  cautious  m 
worcfing  it  as  generally  as  possible;  but  the  whole  aim  of  it  was, 
to  enable  his  majesty  to  recognise  the  independence  of  America; 
and  that  it  gave  die  king  such  a  power,  was,  he  said,  indisputa- 
bte^  because  by  the  wording  of  it  that  power  was  vested  in  the 
khtg,  any  law,  statute,  matter,  or  thing  to  the  contrary  notwith* 
standing. 

Thiaexplanation,  by  the  mover  of  the  act,  did  not  satisfy  the 
objector,  who  had  been  the  seconder  of  it,  but  who  now  declared, 
he  had  never  supposed  such  an  interpretation  could  be  put  on 
the  bill;  and  if  he  had  thought  it  could,  he  would  not  have  se* 
conded  it:  but  it  was  defended  by  the  attorney-general  Kenyon,# 
who  said  the  act  clearly  gave  authority  to  the  king  to  recogidse 
the  independence  of  the  Americans;  adding,  that  it  was  obvious, 
the  Americans,  standing  in  the  predicament  of  persons  declared 
to  be  rdieb  at  the  time  of  passing  the  act,  it  was  necessary  to 
word  it  in  die  general  and  cautious  manner  in  which  it  stood 
upon  the  statute  book; 

Though  the  at^omey-genetal  Kenyon  thus  supported  the  late 
attorney-general  Wallace,  in  the  constructiofti'  and  effect  of  his 
act,  he,  at  die  same  time,  denied  the  position,  that  the  preroga- 
tive of  die  crown  needed  any  such  special  act  of  parliament,  to 
empower  it  to  declare  the  American  independence*  Mn  Lee 
joined  in  opinion,  upon  that  point,  with  Mr.  Wallace.  [Debates^ 
p.  314,315.] 

A  like  difference  of  opinion  was  discovered  among  the  law 
lords,  in  the  discussions  of  the  provisional  articles,  and  the  pre«* 
liminary  treaties.  It  was  maintained  by  lord  Loughborough,  that 
the  king  had  no  authority,  without  parliament,  to  cede  any  part 
of  the  dominions  of  the  crown,  in  the  possession  of  subjects  un« 
der  the  allegiance  and  at  the  peace  of  the  king;  and  this,  his 

*  He  laeceeded  Mr.  Wallace^  on  the  change  of  the  miniitr}',  in  March  irS3. 
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lordship  satdi  could  be  proved  by  the  records  of  parliament. 
This  doctrine  was  treated  by  lord  Thurlow  as  unfounded,  and 
he  strongly  maintained  the  contrary.-^Debates,  vol.  ii.  p.  88^ 
89.] 

The  difference  between  the  two  lords  had  arisen,  not  upon  the 
independence  of  the  United  States,  but  upon  the  cession  of  the 
Floridas  to  Spain;  and  it  was  on  that  account,  no  doubt,  lord 
Loughborough  stated  his  proposition  with  the  words,  under  al' 
legiance  and  at  the  peace  of  the  king^  which  was  a  proper  de<* 
scription  of  the  Floridas,  but  the  same  could  not  be  said  so  fully 
of  the  United  States,  which,  though  under  the  allegiance,  could 
not  be  so  well  said  to  be  at  the  peaee  of  the  king.  Lord  Thur- 
low, it  is  plain,  did  not  admit,  that  this  difference  in  circumstan- 
ces made  any  difference  in  the  power  of  the  prerogative.  It  must 
surely  be  confessed,  that  this  cession  of  the  Floridas  to  Spain,  at 
the  very  moment  that  the  American  independence  was  acknow- 
ledged, makes  a  great  breach  in  the  hypothesis  of  Mr.  Wallace, 
Mr.  Lee,  and  lord  Loughborough,  who  thought  atat*  22  Geo. 
III.  c.  46,  absolutely  necessary  for  enabling  the  king  to  alienate 
part  of  his  dominions.  Indeed,  the  precedents  are  all  against 
such  a  restriction  on  the  prerogative;  for  when  has  there  been  a 
peace,  that  some  West  India  island  has  not  been  ceded,  not  only 
such  as  has  been  taken  during  the  war,  but  those  of  ancient  pos- 
session? In  truth,  this  is  another  distinction  that  has  no  solid 
foundation  in  law,  but  is  a  mere  conceit.  It  is  weU  known,  that 
the  laws  of  navigation  attach  upon  a  possession  in  America  or 
Africa,  immediately  on  a  surrender;  and  the  territory  is,  to  all 
intents  and  purposes,  as  much  the  king's  as  any  ancient  colony 
or  plantauon.  It  is  therefore  wholly  assumption  to  raise  the  above 
distinction,  and  to  consider  such  a  conquest  as  less  a  part  of  the 
dominions  of  the  crown,  and  less  under  the  protection  of  parlia- 
ment, than  the  more  ancient  possessions. 

.  But  taking  the  judgment  of  parliament,  (which  finally  approv- 
ed all  these  treaties)  for  the  supreme  authority  on  this  question 
of  law,  we  are  obliged  to  conclude,  that  the  king  had  power  to 
relinquish  to  the  king  of  Spain  his  sovereignty  over  the  two  Flo- 
ridas, without  the  special  authority  of  any  act  of  parliament,  ena- 
bling him  so  to  do.  This  is  a  decision,  after  argument,  when 
the  objection  had  been  taken  and  reasoned  upon,  and  both  sides 
heard  openly  and  fully.  It  cannot,  after  diat,  as  I  think,  be  doubt- 
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ed,  that  the  same  parliament  would  have  recognised  the  king's 
power  to  relinquish  his  sovereignty  over  the  United  States,  al- 
though there  had  been  no  such  act  as  stat.  22  Geo.  III.  c.  46# 
The  relinquishing  of  sovereignty  to  the  king  'of  Spain,  whereby 
he  parts  with  all  royal  authority  over  hi^  subjects  in  the  Floridas; 
and  the  relinquishing  of  sovereignty  over  the  colonies  of  New 
Hampshire,  &c.  &c.  to  the  United  States,  whereby  he  parts  with 
all  royal  authority  over  his  subjects  in  New  Hampshire,  &c.  &c.; 
where  is  the  di (Terence,  in  a  juridical  view,  between  these  two 
cases?  If  you  analyse  them,  and  bring  them  doWn  to  their  first 
principle,  you  will  find  it  amounts  to  the  same  thing  in  both  ca- 
ses; to  this,  and  nothing  more,  namely,  that  he  makes  the  Flori* 
das,  and  makes  New  Hampshire,  &c.  equally  foreign  dominions* 
Every  consequence  that  follows  upon  the  relinquishment  of  so- 
vereignty, is  ascribable  to  that,  and  to  that  only.  The  inhabi- 
tants of  the  Floridas,  and  of  New  Hampshire,  &c.  &c.  become 
British  subjects  living  in  a  foreign  land,  and  lose  all  British  ad- 
vantages, now  that  British  ground  is  taken  from  under  them,  in 
like  manner,  and  in  none  other,  as  if  they  had  removed  them- 
selves to  the  foreign  soil  of  Spanish,  or  Portuguese  America* 
Indeed,  no  one  has  ever  pretended,  that  the  inhabitants  of  the 
Floridas,  who  were  British  subjects  bom,  were  made  aliens  by 
the  cession,  though  some  do  mistakenly  suppose,  this  deprivation 
to  happen  to  Americans  of  the  United  States,  who  were  put  un- 
der the  same  circumstances,  at  the  same  time,  by  the  same,  or 
by  a  similar  operation,  certainly  for  the  same  purpose,  that  of 
peace. 

I  say,  that  die  cession  has  the  single  effect  of  making  the  Flo« 
ridas,  and  the  united  states  of  New  Hampshire,  8cc.  &c.  foreign 
countries;  and,  that  no  alteration  b  made  in  the  birthrights  of 
British-bom  subjects,  because,  what  is  covenanted,  granted,  and 
agreed  in  the  treaty,  relates  wholly  to  the  former,  and  there  is 
not  a  word  that  relates  to  the  latter.  The  Floridas  are  ceded  to 
the  king  of  Spain;  that  contains  in  it  nothing  so  particular  as  to 
raise  a  question:  the  material  consideration  is,  the  case  of  Ame- 
rica. The  definitive  treaty  begins  by  the  king  acknowledging  the 
united  states  of  New  Hampshire,  &c.  &c.  to  be  free,  sovereign, 
and  independent  states;  and  he  relinquishes  all  claims  to  the  go- 
vernment, propriety,  and  territorial  rights  of  the  same:  the  king 
here  parts  with  the  states^  that  is,  the  political  machinery  formed 
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for  At  govemmeot  of  thoee  eolaoicaifttbt  governor,  the  assembtj^^ 
&c  he  be.  and  dednret  tbem  in4<ipen4em;  to  xoake  this  inde- 
pendence quite  clear  and  unclogged,  he  rclinqniihes  all  tenitorial 
aovereignty.  The  thing  given  up  by  the  king,  is  his  own  super" 
intendtfice  and  authority  over  the  local  authority  of  those  places; 
of  the  individuals  his  wbjects,  there  residing,  he  says  nothing; 
there  is  not  a  word  in  the  treaty  affecting  their  birthright,  as  Bri* 
tisb  aub]ects« 

There  is  certainly  not  a  word  expressed  upon  that  point;  but  I 
think  the  great  mistake  in  this  discussion,  and  that  which  mis* 
leads  those  on  the  other  side,  is,  an  implication  which  they  think 
necessarily  arises  upon  this  transaction  of  granting  independence 
to  America;  and  they  allow  themselves  to  be  carried  away  by  the 
force  of  expressions,  which,  without  any  defined  meaning,  seem  to 
signify  sotnething,  and  are  repeated,  without  examination  into 
their  import.  It  has  been  said,  that  by  acknowledging  the  inde« 
pendence  of  the  United  States,  the  king  dissolved  the  aUegiance 
of  the  Americans,  and  they  of  course  were  made  aliens;  this  is  an 
inference  drawn  from  the  independence,  but  it  is  wholly  a  fiction 
of  imagination  among  politicians;  there  is  no  such  principle  in  the 
bw  of  England;  it  never  was  heard  oft  can  any  book,  oas^  or 
dictum  be  shown,  that  gives  the  most  remote  intimaUon  of  any 
such  operation?  In  the  cession  of  territory,  the  king  has  always 
forborne  to  declare  any  thing  expressly  on  the  article  of  alle- 
giance; and  never  before  has  any  one  raised  the  construction,  that 
allegiance  was  ever  surrendered  by  tbe  king,  any  further  thaij^  the 
nature  of  the  cession  did,  in  point  of  exercise  and  enjoyment,  cir- 
cumscribe the  scope  of  it.  As  thekingb^^tin  no  case  of  cession, 
made  an  actual  relinquishment  of  allegiance  due  to  hiifi,  so  has 
he,  in  no  case  of  such  cession,  ventured  to  take  away  what  was 
not  his,  but  belonged  to  the  individuals  his  subjects;  who  were 
to  suffer  enough  in  being  compelled  thenceforward  to  live  in  a 
foreign  land,  and  who  might  very  w<U  be  indulged  with  the  con- 
solation of  retaining  their  birthright, of  Oritish  subjects;  a  right 
which  might  be  brought  into  ei^oyment  and  es^ercise,  whenever 
they  should  again  come  to  live  upon.  British  ground. 

With  all  the  instances  of  oessions,  which  are  examples  to  the 
contrary,  I  cannot  understand^  how  any  one  should  entertain  the 
imagination  of  their  effect  in  dmf^ng  personal  edkgiance^  ac^ 
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compooied  too  witb  such  an  inconsequent  result,  as,  that  the 
Britiab  subject,  so  released^becomes  thereby  an  alien. 

To  return  to  the  objection  which  I  was  to  consider,  in  regard 
to  the  design  and  effect  of  stat.  22  Geo.  III.  c«  46;  it  appears, 
from  what  I  have  before  detailed  out  of  the  Parliamentary  De- 
batea,  that  the  statute  was  deemed  necessary,  in  order  to  satisfy 
the  scruples  of  some  persons,  who  thought,  that  the  king  had  not, 
at  comoion  law,  power  to  alienate  any  part  of  his  dominions;  fur- 
ther, that  it  was  necessary  the  king  should  have  power  to  suspend 
the  operation  of  certain  acts  of  parliament,  which,  it  was  foreseen, 
might  stand  in  the  way  of  making  peace*  It  was  afterwards  con- 
tended, that  the  statute  had  also  the  special  effect  of  authorising 
the  king  to  grant  independence  to  the  colonies;  because,  as  it  em- 
powered him  to  make  peace  or  truce,  any  law,  statute,  matter,  or 
thing  to  the  contrary  notwithstanding,  it  of  course,  say  these  ob- 
jectors, empowered  him  to  grant  independence,  or  indeed  any 
thing  that  should  be  deemed  necessary  towards  making  such 
peace  or  truce;  meaning  by  such  independence,  disfranchisement, 
snd  converting  the  Americans  into  aliens. 

After  such  explicit  discovery,  as  was  before  made,  of  the  na- 
ture and  design  of  the  act,  how  are  we  to  acquiesce  in  the  con- 
struction thus  put  upon  it  in  the  objection?  What  reason  is  there 
for  saying,  that  the  act  has  no  meaning  or  object,  unless  the  Ame- 
ricans were  admitted  to  be  aliens  and  foreigners,  in  a  state  of 
legitimate  war,  and  not  rebels? 

The  second  of  these  renewed  objections  to  the  grand  common 
law  position,  on  which  I  build  this  argument,  is,  to  my  imder- 
standing,  as  extraordinary,  and  as  anomalous,  as  the  preceding; 
but  it  is  not  so  novel.  I  admit,  I  have  before  heard  the  notion  of 
Englishmen  domiciliating  themselves  in  the  United  States,  and 
being,  in  consequence  of  such  election,  pronounced  to  be  no  lon- 
ger British  subjecu,  but  aliens  and  American  citizens  only;  yet 
it  always  seemed  to  me  to  be  an  arbitrary  and  groundless  assump- 
tion, totally  irreconcilable  to  principle  or  precedent. 

As  to  the  precedent,  I  must  again  recur  to  the  instances  of  the 
Floridas,  Tobago,  and  other  places,  that  have  been  ceded  to  fo- 
reign powers.  Was  it  ever  objected  to  the  British* born  subjects 
inhabiting  those  countries,  that  having  domiciliated  themselves 
there,  they  were- considered  as  aliens  in  the  British  dominions? 
Where  should  men  be  domiciliated,  but  where  their  hpme  is? 

No.  XXI.  G 
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And  did  it  ever  enter  into  the  mind  of  the  king  or  his  n^inioterB, 
that,  upon  a  cession  of  territory,  the  ^tish-bom  subjects  inhabit<- 
ing  there  should  migrate,  at  all  hazard  to  their  worldly  afiairs, 
and  the  prosperity  of  their  family?  There  are  no  such  migrations, 
no  such  expectations  of  them;  nor  have  they  ever  been  deemed 
necessary  for  keeping  alive  the  birth-rig^t  of  a  British  subject* 
Why  then  should  it  be  necessary,  for  the  first  time,  in  the  case  of 
the  inhabitants  of  the  United  States? 

I  tbtnk  it  erroneous  in  principle,  because  it  makes  that  depend 
on  the  option  and  capriciousness  of  the  person  himself,  which  has 
ever  been  deemed  an  indelible  character,  one  he  is  not  at  liberty 
(o  put  off,  that  of  a  British  subject.  All  the  maxims,  that  we  have 
heard  about  birthright  and  natural  allegiance,  are  contrary  to  such 
a  supposition,  of  a  person  choosing  whether  he  will  cease  to  be 
a  British  subject,  and  begin  to  be  an  American  citizen;  but  all 
those  maxims  are  consistent  with  the  construction  which  I  con« 
tend  for,  namely,  that  such  persons  owe  a  local  allegiance  while 
i^  America;  and,  when  they  come  here,  their  rights  of  British 
subjects  revive,  and  their  natural  allegiance  attaches:  and,  it  can* 
not  be  denied,  that  in  such  a  state  of  things,  there  is  a  reciprocity 
ef  duty  and  protection,  between  the  sovereign  and  the  subject, 
which  is  quite  commensurate  with  their  respective  situations. 
-  This  imagination  of  optional  allegiance,  and  extinguishment  of 
natural  rights,  is  wholly  inconsistent  with  the  position  resolved  in 
Calvin's  case,  which  is  laid  down  generally,  without  making  the 
consequence  of  continuing  the  rights  of  birth  to  depend  on  any 
condition  or  observance  whatsoever.  Such  absolute,  entire,  and 
indelible  quality,  is  what  the  common  law  ascribes  to  those  rights 
of  subjects  that  come  to  us  by  birth,  and  by  birth  only. 

Such  are  the  observations  to  which  these  two  new  objections 
seem  to  be  open.  These  objections  do  not  appear  to  me  to  have 
more  force  in  them  than  the  former;  and  I  do  not  see  any  thing  in 
either  of  them  to  invalidate  the  resolution  in  Calvin's  case,  and 
the  application  of  it,  without  any  qualification,  or  deduction,  to 
citizens  of  the  United  States. 

Z)<rc.  15, 1808. 

December  16,  1808. 

In  a  conversation  with  a  civilian  upon  this  subject,  I  found  he 
had  niade  up  his  mind  to  the  negative  of  the  question;  but  it  was 
upon  principles  wholly  independent  of  the  common  law.  He  con- 
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sidered  Britiftb-bom  subjecls,  residing  in  an  island  or  country 
ceded  by  his  noajesty,  to  become  thereby  aliens;  he  could  not, 
therefore,  he  said,  doubt  about  the  state  of  Americans,  cspeciaU 
ly  after  the  act  of  parliament,  which  has  been  so  often  cited.  He 
called  for  some  case  lately  decided  in  the  courts  at  Westminster, 
to  contradict  what  he  alleged  of  ceded  countries;  I  had  none  to 
addace,  and  could  only  refer  to  the  common  law  principle,  which 
had  never  been  denied. 

I  perceive,  that  the  ci^lian  went  upon  the  law  of  his  court, 
where  they  hold,  that  persons  take  their  character  from  the 
country  where  they  reside;  so,  the  ceded  country  becoming  fo- 
reign^,  they  deem  the  inhabitants  foreign  too.  Such  is  the  rule  in 
prize  causes,  where  hostility  is  to  be  regarded,  which  most  ever 
be  a  national,  not  a  personal  consideration;  accordingly,  an  ene- 
my's country  makes  aD  the  inhabitants  enemies.  So,  indeed,  at 
common  law,  the  country  gives  the  character  to  the  persons  who 
inhabit  it,  in  matters  that  are  governed  by  the  character  of  the 
country.  The  British-bom  subjects  of  a  ceded  colony  lose  their 
diaracter  of  Bridsh  agonists,  because  their  country  has  become 
foreign;  they  are  restrained  by  the  navigation  laws  that  before 
protected  them;  they  cannot  trade  as  British  colonists.  They  are 
foreigners,  dierefore,  in  every  thing  that  relates  to  the  country 
they  five  in,  as  the  civilian  contends;  but  the  common  lawyer 
will  add,  they  are  in  their  own  personal  rights  still  British  sub- 
jects, as  they  were  bom;  and  they  will  be  intitled  to  claim  the 
privikgeeofsuch,  whenever  they  remove  from  the  foreign  coun* 
try  vriiich  obstructs  the  application  and  exercise  of  them,  and 
come  to  a  place,  that  is,  some  place  in  the  king's  dominions, 
where  alone  the  privileges  of  a  British  subject  have  their  exer- 
cise and  application. 

In  truth,  the  character  of  a  British-bom  subject  is  not  merely 
national  and  local,  but  personal  and  permanent.  It  is  bom  with 
him,  and  remains  with  him  during  life,  never  to  be  divested;  un- 
changeable, indelible.  It  is  not  so  with  what  b  called  a  British 
mbject;  that  does,  indeed,  depend  upon  locality;  and  that  is  the 
character  which  the  civilian  contemplates.  I  believe,  much  of  the 
misapprehension,  upon  this  occasion,  has  arisen  from  not  preserv- 
ing the  distinction  between  British  subjects^  and  natural-bom  Bri* 
tUh  mibjects;  they  are  not  the  same,  though,  I  believe,  they  are 
reasoned  upon  as  if  they  were. 
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British  subject^  and  aUen^  are  not  terms  contridictory;  because 
the  two  <;haracters  may  concur  in  the  same  person:  the  inhabi« 
tants  of  the  Dutch  colonies,  now  in  our  possession,  are  British 
subjects;  they  have  taken  the  oath  of  allegiance,  and  they  have 
the  advantages  of  Briush  colonists;  but  they  are  aliens,  because 
they  were  bom  out  of  the  king^s  allegiance.  The  inhabitants  of 
the  Floridas,  bom  while  those  were  British  cdonies,  are,  how- 
ever, not  now  British  subjects,  because  they  inhabit  a  foreign 
country;  .nor  are  they  aliens,  because  they  were  not  bora  out  of 
the  king's  allegiance;  but  they  are  natural-bom  British  subjects, 
because  they  were  bom  within  (he  king's  allegiance:  so  that  it 
may  be  predicated  of  the  same  person,  that  he  is  a  ^  British  sub' 
jecty^  and  an  ^alien;^^  that  he  is  "  a  natural- bom  British  sub^ 
ject^^  and  not  a  ^^  British  subject;^*  accordingly  as  you  speak  of 
the  local  and  national  character,  or  of  the  personal  character. 
^  British  subjeci*^  is  a  term  of  common  parlance,  that  has  not  pro- 
perly a  legal  defined  meaning:  it  serves  sufficiently  in  ordinary 
discourse,  for  ^^  natural-born  subject^  but  it  can  be  properly  ap- 
plied only  for  intimating  the  local  and  national  character.  The 
tme  legal  description  is  that  of  natural-born  subject  this  is  the 
opposite  to  aliem  and  these  are  the  terms  that  describe  the  per^ 
sonal  character,  which  is  the  only  one  sought  in  the  present  in- 
quiry, and  the  only  one  that  is  a  subject  of  discussion  in  the 
books  of  the  common  law. 

Through  the  whole  of  the  argument,  I  have  been  insisting  on 
this /^r«072a/ character  of  British-bora  Americans;  but  those  who 
object  to  my  conclusion  in  favour  of  them,  from  the  common 
law  principle  (which  principle,  however,  they  do  not  pretend  to 
dispute),  keep  their  eye  principally  on  the  local  and  national  cha- 
racter of  the  present  Americans.  Their  two  great  topics  are  quite 
of  that  sort;  namely,  the  stat.  22  Geo.  III.  c.  46,  for  making 
peace  or  tmce.with  the  colonies  and  plantations;  and  the  defini- 
tive treaty,  which  acknowledges  the  independence  of  the  United 
States^  and  relinquishes  sovereignty y  propriety^  and  territorial 
dominion*  Surely  all  these  are  national  and  local  ideas,  rivetted 
to  the  very  soil,  and  limited  by  metes  and  bounds.  Nothing  is,  by 
either  instrument,  said  or  done,  as  to  the  personal  character  of 
the  inhabitants;  that  was  left,  as  the  personal  character  of  the  in- 
habitants of  the  Floridas,  to  the  sentence  and  disposition  of  the 
law,  when  any  of  the  individuals,  residing  there,  chose  to  remove 
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htnuelf  into  a  attiuitioQ,  where  his  personal  diameter  eouid  be 
broaght  into  question,  and  considered  distinctly  from  the  local 
and  national  character,  which  the  king  of  Great  Britain  had  been 
pleased  to  superinduce  upon  him  by  ceding  the  country  where 
he  was  born;  that  is,  when  any  such  individual  should  choose  to 
come  into  the  king's  dominions,  where  alone  his  personal  rights 
can  have  their  application  aqd  exercise. 

The  only  consideration  for  us,  in  thb  country,  seems  to  be 
ludi  personal  character,  whether  it  is  the  case  of  a  native  of  Flo- 
rida, Of  a  native  of  the  United  States,  bom  witlun  the  king's 
allegiance. 

Dec.  16, 1808. 

December  IT,  1808. 

A  passage  has  been  cited  by  the  objectors,  from  Mr.  Wood- 
deson'a  lectures;  and  as  this  is  the  only  book-authority  they  have 
been  a^k  to  adduce,  it  must  not  be  let  pass  without  observation; 
especially  as  it  has  acquired  a  sort  of  reflected  consequence,  by 
being  inserted  in  sir  Henry  GwiUim's  edition  of  Bacon's  Abridge- 
ment, title  **  Alien."  Ttie  passage  is  this,  ^  But  when  by  treaty, 
especially  if  ratified  by  act  of  parliament,  our  sovereign  cedes 
any  island  or  region  to  another  state,  the  inhabitants  of  such 
ceded  territory,  though  bom  under  the  allegiance  of  our  king,  or 
being  under  his  protection,  while  it  appertained  to  his  crown  and 
authority,  become,  I  apprehend,  effectually  aliens,  or  liable  to  the 
disabilities  of  alienage,  in  respect  to  their  future  concerns  with 
this  country.  And  similar  to  this,  I  take  to  be  the  condition  of 
the  revolted  Americans,  since  the  recognition  of  their  indepen^ 
dent  commonwealths." — [Vol.  i.  p.  582.] 

To  diose  who  insist  on  this  as  an  authority  for  saying,  that 
such  persons  become  aliens,  and  cease  to  be  natural-bom  subjects, 
it  might  be  enough  to  reply,  that  a  proposition  laid  down  with 
an  alternative,  as  this  is,  has  not  in  it  sufficient  precision  to  be 
authority  for  any  thing:  ^  effectually  aliens,  or  liable  to  the  dis- 
abitities  of  alienage,"  is  a  circumlocudon  that  does  not  suit  with 
the  plainness  required  in  a  juridical  proposition.  And  yet,  I 
dunk,  the  author  has  expressed  himself  not  unsuitably  with 
anodier  sense  of  the  word  aUen^  accompanied,  as  it  here  is,  with 
an  exposition.  It  seems  to  me  that  ^*  or"  is  not  intended  here  to 
be  a  conjunction  merely;  but  it  bears  a  sense  that  is  not  uncom- 
mon, it  introduces  a  member  of  a  sentence  that  is  meant  to  be 
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explanatory  of  the  foregoing;  and  is  the  same  as  ^  or  in  other 
words^"  ^  or  to  speak  more  |>hinly ,"  ^  or  to  speak  more  pro* 
perly."  In  this  sense  of  ^  or,''  he  explams  the  meaning  of  **  e£> 
fectually  aliens,''  by  shewing,  they  are  liable  to  the  disabilities  of 
alienage  in  respect  to  their  *^  future  concerns  with  this  country." 
Their  "  future  concerns  with  this  country,"  must  be  the  trade 
they  carry  on  with  this  country;  somediing  which  they  transact 
frdm  a  (tistant  place,  something  that  affects  the  whole  communi- 
ty, something  that  arises  out  of  their  locality  and  national  charac'- 
t6n  He  is  speaking  of  the  local  and  national  character,  which  we 
discussed  before  (in  pa.  459),  and  which  was  superinduced  on 
the  inhabitants  of  these  ceded  countries,  in  respect  of  which  the 
inhabitants  become  a  species  of  aliens,  or  as  the  author  expresses 
it  in  an  undefined  epithet,  ^  effectually  aTtens,"  or,  I  suppose,  *^  in 
effect  aliens;"  that  is,  in  the  case  of  trading  with  this  country. 

I  take  this  to  have  been  what  the  author's  mind  was  then  con- 
templating, the  local  and  national  character  of  such  ceded  goIo* 
nists;  and  by  no  means  their  personal  character,  that  of  natural- 
bom  subjects,  which  he  knew,  as  well  as  all  lawyers,  can  neither 
be  surrendered  nor  taken  away.  ' 

Mr.  Wooddeson  has  certainly  been  not  sufficiently  technical  iia 
expressing  himself  upon  this  occasion.  It  may  be  fit  enough  to 
oppose  what  he  has  said,  by  an  expression  in  the  treaty  of  peace, 
which,  though  in  like  manner  not  technical,  has^  evidently  a 
meaning  that  cannot  be  mistaken,  and  that  makes  against  his 
conclusion.  In  the  fifth  article,  it  is  agreed,  that  congress  shall 
recommend  to  the  legislatures  of  the  respective  states,  to  pro-« 
vide  for  the  restitution  of  confiscated  esutes  which  belong  to  real 
British  subjects.  Now,  if  there  are  *^  real  British  snbjecta,"  it  is 
implied,  there  are  British  subjects  who  are  not  reai^  that  is,  less 
so  than  the  others.  No  one  can  doubt,  that  the  one  expression 
means  British  subjects,  not  comprehended  within  the  newstates, 
erected  and  recognised  by  the  king's  acknowledgment  in  the 
treaty;  the  other  must  mean  those  inhabiting  the  United  States. 
It  is  plainly  indicated,  therefore,  by  this  phrase,  that  both  cod« 
tracting  parties  in  the  treaty  admitted,  that  the  inhabitants  of  the 
United  States  did  remain,  in  some  sort,  British  subjects;  and  the 
mode  in  which  they  so  continued  can  only  be  that,  which  I  have 
been  contending  for. 

JDrc.  17,1808. 
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Aceording  to  the  foregoiDg  reasoning,  I  tkink  the  law  oiBeers, 
if  consulted,  would  give  an  opbion  somewhat  to  the  following 
effect. 

Supposed  opinion  of  the  laW'Ojfficeram 

^  In  obedience  to  your  k>rdship's  commands,  we  have  consi- 
dered the  question,  whether  inhabitants  of  the  United  States, 
bom  there  before  the  independence,  are,  on  coming  to  this  king* 
dom,  to  be  considered  as  natural-bom  subjects;  and  we  are  of 
opinioD,  that  such  a  person,  coming  to  this  kingdom,  cannot  be 
denied  the  character  and  privilege  of  a  natural-bora  subject. 

In  forming  this  opinion,  we  have  given  due  consideration  to 
all  the  topics  that  have  been  suggested  to  us  from  different  quar* 
ters,  on  both  sides  of  the  question,  as  wt4I  as  to  the  principles  of 
the  common  law,  which  are  to  be  found  in  books  of  known  au* 
diority  amongst  lawyers* 

Among  the  suggestions  that  have  been  made  to  us,  are  stat*  22 
Geo.  III.  c  46,  and  the  definitive  treaty  of  peace  with  the  Uni- 
ted States;  and  we  find  ourselves  obliged  to  declare,  that  nothing 
in  those  two  instruments  appears  to  us  to  make  any  alteration  in 
the  case  61  Americans,  when  compared  with  others  of  his  ma» 
jesty*s  subjects  who  reside  in  a  ceded  country.  In  like  manner  as 
she  inhabitants,  natural-bom  subjects  of  his  majesty,  in  the  two 
Floridas,  ceded  to  the  kmg  of  Spain,  (at  the  same  time  that  the 
independence  of  the  United  Sutes  was  acknowledged)  are  still 
deemed  to  retain  their  privilege  and  character  of  natural-born 
subjects,  so,  we  think,  these  persons,  being  similarly  circum- 
stanced, when  they  come  into  this  kingdom,  cannot  be  denied  to 
scunn  their  oripnd  privileges  and  character. 

Our  reasons  for  thinking,  that  the  statute  and  treaty  mace  no 
difference  or  peculiarity  in  the  case  of  the  United  States,  are 
thcae:  The  sutute,  upon  the  face  of  it,  appears  to  have  been 
made  for  two  purposes;  First,  To  enable  the  king  to  make  peace 
or  trace  with  the  colonies  or  plantations  in  question;  Secondly, 
To  enable  the  king  to  suspend  the  operation  of  certain  acts  of 
parliament  that  might  stand  in  the  way  of  peace.  The  need  of 
the  se:ond  provision  is  obvious;  the  need  of  the  first  is  not  so 
plain;  but  we  are  told,  in  a  debate  in  the  house  of  commons,  by 
the  attorney-general  Wallace,  who  drew  the  bill  and  moved  it, 
that  it  was  intended  to  give  the  king  a  power  of  alienating  those 
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colonies;  a  power  which  he,  and  some  others,  csonsidered  the 
king  as  not  possessing  by  the  common  law.  Without  saying  any 
thing,  at  present,  on  the  justness  of  such  opinion,  we  allege  it  as 
the  best  testimony  to  the  design  of  the  act.  This  design  is  per- 
fecdy  consistent  with  the  conception  and  wording,  and  it  does 
not  appear  to  us  necessary,  or  proper,  to  suppose  any  other  mean- 
ing in  this  act.  We  conclude,  therefore,  that  there  was  no  parti- 
cular design,  by  this  legislative  measure,  to  make  any  alteration 
in  the  personal  character  of  the  Americans,  beyond  that  which 
necessarily  must,  and  always  has  followed  upon  the  cession  of 
any  of  his  majesty's  colonies. 

After  these  observations  on  the  act  for  enabling  the  king  to 
make  peace,  we  come  to  the  definitive  treaty  itself;  and  we  find 
ourselves  compelled  to  declare,  that  as  we  perceive  no  design  in 
the  act  to  enable  the  king  to  alter  the  personal  character  of  the 
Americans,  so  in  the  treaty  we  discover  no  declaration  or  provi- 
sion that  can  be  construed  expressly,  or  impliedly,  to  alter  their 
original  character  of  natural-bom  subjects,  and  to  make  them 
aliens. 

In  the  first  article  of  the  treaty,  the  king  acknowledges  the 
United  States  of  New  Hampshire,  &c  &c.to  be  free,  sovereign^ 
and  independent  states;  and  he  relinquishes  all  claim  to  govern- 
ment, propriety,  and  territorial  rights  of  the  same.  It  is  upon  this 
provision,  and  these  words,  that  the  separation  and  independence 
of  those  colonies  are  grounded.  The  effect  of  this  provision  ap- 
pears to  us  to  be  confined  wholly  to  the  soil  and  territory,  which 
is  thereby  made  foreign,  and  ceases  to  be  a  part  of  the  king's  do- 
minions;  we  cannot  discover  any  thing  that  at  all  affects  the  per-' 
Bonal  character  of  the  natural-bom  subjects,  inhabiting  such 
foreign  territory. 

Indeed,  we  are  much  surprised  that  any  such  peculiar  effect 
should  be  ascribed  to  this  cession  of  territoiy  to  the  United 
States,  (for  so  it  is,  in  tmth)  when,  at  the  same  peace,  the  ad- 
joining  colonies,  the  Floridas,  were  ceded  to  the  king  of  Spain; 
and  no  such  consequences  of  the  cession  are  supposed  by  any 
body  to  affect  the  natural-bom  subjects  residing  there.  We  may 
here  too  remark,  that  the  cession  of  the  Floridas  was  made  with- 
out  any  such  enabling  statute,  by  the  king's  common  law  prero- 
gative; which  demonstrates,  that  in  the  opinion  of  the  majority 
of  parliament,  who  approved  the  treaty,  the  act  of  the  attorney- 
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general  WaUace  owed  its  origin,  not  to  an  absolute  necessity  in 
law,  but  to  an  abundant  caution,  or  some  scruple  in  politics,  which 
deserves  no  regard  in  a  juridical  consideration  of  the  subject. 
We  are  not  able  to  discover  any  distinction  in  the  two  cases  of 
the  Floridas,  and  of  the  United  States.  In  both  instances  the 
soil  was  made  foreign,  and  the  inhabitants  had  superinduced 
upon  them  a  new  local  and  national  character;  that  is,  they  be- 
came locally  the  inhabitants  and  subjects  of  a  foreign  nation,  and 
they  lost  advantages  of  trade,  and  benefits  of  various  sorts,  which 
natural-bom  subjects  must  lose,  when  they  inhabit,  and  make 
themselves  subjects  of  a  foreign  land.  But,  under  the  control  of 
this  new  local  and  national  character,  their  personal  character  of 
natural*bom  subjects  still  remains;  and  we  see  nothing  in  law  to 
prevent  it  reviving,  and  enjoying  all  its  privileges,  when  the  per? 
son  comes  into  the  king's  dominions,  where,  alone,  the  rights  of 
a  British^bom  subject  have  their  full  application  and  exercise. 

Having  declared  this  our  opinion,  that  nothing  is«  de  facto^ 
done  by  the  act  or  the  treaty  to  take  away  the  personal  character 
of  natural-bom  subjects  residing  in  the  United  States,  it  may 
seem  unnecessary,  though  we  think  it  not  unsuitable,  to  add, 
that  we  know  of  no  instance  where  the  crown  has  presumed  to 
exercise  the  power  of  taking  away  the  personal  rights  of  a  natu* 
ral-bom  subject;  neither  have  we  met  with  any  principle  in  the 
law  of  England,  that  warrants  such  a  supposition;  nor  can  we 
conceive  any  proceeding,  by  which  such  a  divestment  or  extin- 
guishment of  natural  rights  can  be  enforced.  As  the  common 
law  recognises  no  such  principle  as  that  of  disfranchising  a  natu- 
ral-born subject,  the  character  has  been  deemed  indelible;  and 
the  parliament  has  never  interposed,  on  the  occasions  of  cession 
of  territory,  to  take  from  the  British  inhabitants  of  such  coun- 
tries that,  which  the  common  law  has  permitted  them  to  retain. 

Such  having  been  the  construction  of  law,  in  cases  of  cession, 
which  have  been  made,  sometimes,  no  doubt,  against  the  wishes 
of  the  inhabitants,  and  always  without  asking  their  consent,  a 
principle  of  law  has  grown  up,  and  established  itself,  which  It 
seems  too  late  now  to  question  in  the  case  of  the  United  States. 
We  have  given  full  consideration  to  the  difference  of  circumstan- 
ces which  led  to  that  cession,  the  rebellion,  and  war  that  preceded 
it,  and  were  the  cause  of  it,  and  the  claim  of  the  colonists  to  be 
independent;  but,  we  think,  this  difference  of  circumstances 
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teakes  no  ftheratioii  in  At  legal  result  anung  from  the  new  situ* 
ition  of  the  parties.  Such  matters  are,  as  we  thmk,  wholly  pditi- 
caii  and  as  they  are  not  of  a  nature  to  be  subjected  to  any  juri^- 
ttl  exam^n,  we  do  not  see  how  they  can  be  brought  into  the  ac- 
count, when  we  are  appljring  the  legal  principle  before  men- 
tioned. 

Conformd^ly,  therefore,  With  the  principle  and  pracdce  that 
luive  long  been  acknowledged,  and  declarmg  thai  there  appears 
no  reason  in  law  {ot  not  applying  the  same  principle  to  the  inha- 
bitants of  the  United  States,  we  repeat  the  opinion  we  before 
expressed,  that  the  persbnii  described  in  the  question  ought  to 
be  considered,  in  this  kingdom,  as  naturaUbom  subjects.'' 

Such,  I  think,  would  be,  or  should  be,  the  opinion  of  the  taw* 
officers  on  the  present  question* 

Dec.  20, 190S. 

Repb/  to  cbaervatiotu  on  the  nAject  of  the  foregoing  argumeht. 

January  17, 1809, 

First,  I  cannot  admit  thei^  Is  any  straining  to  bring  the  Ame- 
ricans within  Calvin'^  case;  and  I  maintain,  thie  circumstances, 
that  distinguish  them  from  the  precise  point  in  that  case,  are 
{airly  and  fully  considered  by  me. 

It  may  not  be  necessary,  in  arguing  with  you,  to  adduce  such 
authority  as  Calvin's  case,  because  you  do  not  dispute  it.  But 
the  persons  I  had  to  deal  with  were  ignorant  of  the  principles  of 
that  case,  and  I  needed  such  an  authority  to  set  them  right.  I 
know  no  book  case  where  the  principles  of  allegiance  and  native 
rights  are  laid  down  and  explained,  except  in  that  only  instance; 
the  principle  and  nature  of  allegiance,  and  of  native  rights,  is  the 
first  sce^  in  the  present  argument,  and  the  subsequent  parts  of  it 
would  have  been  without  foundation,  if  I  had  not  taken  that  case 
for  a  basis. 

The  necessity  for  ^itag  so  far  back  in  the  argument  was 
shewn  to  me  by  the  civilian;*  who  laid  down  the  law,  that  the 
king's  subjects  of  a  ceded  country  become  thereby  aliens;  when 
he  called  for  some  decided  case  to  show  the  contrary,  I  h^d  no 
decided  case  (you  know  there  is  none)  but  the  resolutions  and 

•  Ant.  pa.  51. 
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^n-gimients  of  Calvin's  ca9e.  He  felt  this  to  he  an  important 
authority;  and  the  piece  of  law,  which  you  admit,  I  doubt  whe* 
ther  you  can  ground  upon  any  other  authority  in  the  books.  The 
circumstances  in  Calvin's  case  are  different  from  those  of  the 
Americans;  but  the  principle  is  the  same  (I  mean  the  principle 
of  the  resol^^on  that  I  quote):  whcdier  that  difference  in  circum* 
f»tances  makes  any  difference  in  the  application  of  the  principle  b 
the  very  question  in  hand. 

SccoD^y,  You  here  admit,  that  natural-bom  subjects,  contt* 
aumg  their  residencp  in  a  ceded  country,  do  not  Aereby  be- 
copn^  ^iens:  you  go  ^  far  as  to  think,  that,  if  they  joined  in  war 
with  their  neif  sovereign  against  this  kingdom,  it  woqU  be  treaf 
son  ta  th^m.  I  will  not  say  any  thbg  upop  this  point,  except  to 
remiyid  you,  that  my  argument  is  wholly  confined  to  an  AmerU 
can  coming  to  thi^  country,  and  residing  here* 

The  other  point  in  this  part  of  your  answer  makes  the  main  of 
j/^urfhjrd  ar^cle. 

Thirdiy*  Your  third  topic  is,  the  difference  between  ceding  n 
CpiifBtiy  to  a  foreign  power,  and  the  constituting  of  a  sovereignty 
ftqpx  ^inoi^g  Bridsh  subjects,  and  ceding  the  country  to  such  new 
madesqfvereignqr*  You  call  it,  making  a  trea^  with  the  aubJ€Ct» 
ili^m90h€$j  that  they  should  hold  the  country,  as  an  independent 
state;  ^  be  ceded  his  sovereignty  to  thenu^  You  rely  upon  thip 
dj^e^imce  in  circumstances,  which  you  make  between  ceding  to 
f  fmign  sovereign,  and  ceding  to  British  subjects,  as  yon  term 
it;  4n4  you  mention  one  certain  result  from  this  difference,  that, 
IQ  tlie  iifirmer  case,  the  levybg  of  war  by  the  natural  subjects 
ipoul4  k^  treafon;  in  the  latter  c^e,  it  would  not.  I  protest,  I 
do  not  discern  this  distinction;  in  both  cases,  the  subject  is  put 
incn  fach  pecnliar  sity^tion  by  the  act  of  the  new  sovereign;  and 
lieing  so  drcuipstaqced,  why  should  it  be  treason  in  an  inhabi-  j 
t^  of  Plorida,  ipore  than  in  ^n  American,  to  obey  the  nulitia 
hw  of  his  n^  sovereign,  and  bear  arms  against  us,  like  the  reft 
CKf  his  jEellow  subjects! 

3Qme  persons  would  argue  differently  from  you  on  this  point: 
those  who  distinguish  the  British  subjects  of  the  Floridas,  be* 
cause  t|>ey  were  given  19  against  their  will,  or  without  dieir  con- 
sent, from  the  Americans,  because  the^  claimed  to  be  indepen- 
dent, would  not  infer  upon  the  former,  who  were  wholly  passive, 
t]^9  qime  of  treason,  and  acquit  the  latter,  who  aought  and  ma4<: 
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choice  of  the  peculiar  sitaation  of  double  allegince,  in  which 
they  have  placed  themselves* 

However,  this  point,  as  I  before  said,  does  not  bear  upon  our 
present  question,  which  relates  to  the  American,  while  he  is  in 
the  king's  dominions. 

«  But  you  rely  upon  the  difference  of  **  the  treating  with  the 
Americans,  and  giving  up  to  British  subjects  the  sovereignty  of 
the  country.''  I  think  there  is  in  this  an  assumption,  and  a  reli* 
ance  upon  words,  which  has  no  support  from  the  real  transac* 
tion.  To  come  up  to  the  representation  you  make  about  ^^  them^ 
and  *^  they^'*  diere  ought  to  be  a  covenant  and  grant  from  die 
ling,  to  Mr.  A.,  Mr.  B.,  Mr.  C;  and  the  said  Mr.  A.,  Mr.  B., 
and  Mr.  C»,  ought  to  be  plainly  estopped  and  barred  by  what 
tfiey  took  under  such  covenant  and  grant  from  the  crown.  When 
we  had  thus  ascertained  who  are  legal  parties  to  die  transactton^ 
and  legally  bound  by  it,  we  might  then  inspect  tlie  charter  or  in- 
strument,  and  search,  whether  the  king,  by  the  terms  of  it,  re* 
linquished  his  claims  of  allegiance  wholly,  or  in  part;  and  whedier 
the  British  subjects,  therein  named,  had  expressly  reUnquisked^ 
or  were  expressly  deprived  of  their  native  rights,  or  whether 
such  deprivation  arose  out  of  it,  by  necessary  construcdon. 

I  think,  such  should  have  been  the  form  of  the  transaction,  in 
order  to  come  up  to  your  supposidon;  but  when  we  examine  it^ 
we  find  it  to  be  quite  another  sort  of  proceeding.  As  to  Mr*  A*, 
Mr,  B.,  and  Mr,  C,  it  is  a  matter  inter  alios  acta;  they  are  not 
parties,  not  named,  not  alluded  to;  it  does  not  appear  to  have 
been  transacted  by  them,  or  for  them.  Let  us  consider  the  treaty 
of  peace,  which  must  be  the  instrument,  if  any,  that  produces  d^ 
supposed  effect. 

The  treaty  declares  New  Hampshire,  8cc.  &c.  See.  to  be  free 
and  independent  States^  and  the  king  relinquishes  die  govern- 
ment of  them.  When  thb  grant  and  covenant  is  brought  to  phun 
fects,  it  amounts  to  this,  that  the  king  will  no  longer  send  gover- 
nora  to  those  sutes,  nor  expect  the  legislative  and  executive  au- 
thority to  be  subordinate  to  him.  The  king  gives  this  to  the 
States:  but  how  can  this  be  construed  to  take  any  thing  away 
from  Mr.  ^A.,  Mr.  B.,  and  Mr.  C?  The  kmg  gives  away  the 
allegiance,  which  the  States  owed  him;  it  was  his  to  give;  but 
how  should  such  free  gift  be  construed  to  take  away  from  Mr« 
A«»  and  other  individuals,  the  private  rights  to  which  diej  were 
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bom?  Two  questioiis  arise  upon  this,  First;  Are  the  native  rights 
of  individuak  hereby,  defacto^  pretended  to  be  taken  away?  Se» 
cottdly.  Could  the  king  de  juretAe  away  such  rights? 

To  talk  of  ^^  treating  with  them^  and  ^  they  holding  the  coun« 
try  independently  of  the  king,**  is  speaking  in  a  popular  manner, 
and  wiAout  sufficient  regard  to  juridical  circumstances.  An)r 
inference  of  that  sort  wBl  not  be  allowed  by  law  to  deprive  a  man, 
living  peaceably  in  his  house  in  New  Hampshire,  of  his  British 
rights,  that  he  was  bom  to,  and  that  are  personal  to  him,  (name* 
ly,  which  he  can  carry  about  with  him,  and  which  do  not  depend 
on  locaUty,)  merely  because  some  daring  men  have  forced  the 
king  to  allow  the  States  of  New  Hampshire  to  govern  him,  with- 
out enjoying,  any  longer,  the  right  of  appeal  to  the  king.  I  say, 
die  law  will  not  allow  diis,  because  personal  rights  of  British 
subjects  cannot  be  taken  away  from  multitudes  in  a  lump;  they 
must  be  discussed  in  every  individual  case,  and  there  must  be  a 
several  judgment  and  execution  against  every  person.  Even  the 
act  of  the  king  in  this  instance,  though  a  national  act,  and  relating 
to  milltons,  is  but  a  personal  act;  when  he  acknowledges  them 
Free  Slates,  and  relinquishes  the  government  of  them,  he  acts 
only  for  himself,  his  heirs,  and  successors;  and  accordingly  there- 
to, and  agreeably  with  the  true  principles  of  the  law,  he  alone  is 
bound,  and  the  sovereignty  of  those  States  ceases  to  be  his.  But 
where  is  the  persmalaict  of  any  American  relinquishing  his  own 
rights?  or  if  there  was  any  such  proceeding,  in  fact,  shew  me 
the  authority  in  law  that  recognises  any  such  principle,  as  that  a 
natural-bom  British  subject  can  divest  himself  of  his  native  cha- 
racter: diere  is  no  such  authority;  and  there  is  the  known  maxim 
of  law  against  it,  nemo  potest  exuere  patriam. 

I  cannot,  therefore,  bring  myself  to  distinguish  the  treaty  widi 
America,  from  the  ordinary  case  of  cession  to  a  fiDreign  sove- 
teigm  in  both  cases,  it  is  a  transaction  between  the  two  sovereigns, 
in  which  the  inhabitanu  bear  no  part;  and  it  seems  to  me  a  de- 
parture from  principle,  to  say,  that  the  American  is  thereby  ren- 
dered an  alien,  while  the  inhabitant  of  Florida  is  allowed  to  be 
stall  a  British*bom  subject. 

Fourthly,  I  have  raised  no  question  of  the  king's  authority  to 
make  the  American  treaty.  I  agree  with  those  who  think  he 
might  have  made  it  without  the  act  of  parliament;  and  I  agree 
also  with  those  who  thought  the  treaty  fell  within  the  authority 


of  the  act  I  «m  aadvfied  wkh  tbe  tgetttyi  whether  wiib  or  wttb« 
out  the  act;  but  I  coDteod,  that  neither  die  act  nor  the  treaty  h«d 
in  oontemplalion  to  make  the  AmBricans  aUepa;  and  that  neither 
j^neor  other  of  those  instnimeota  has,  in  point  of  law*  the  power 
of  producing  auch  an  effect  I  ralae  no  question  upon  what  paa«« 
ed  in  parliament;  if  the  parUament  approved  the  troitjr,  they  left 
to  us  to  draw  the  inferences,  and  stake  the  oonstniction  that 
iball  appear  to  belong  to  it 

Fifthly,  and  lastly,  you  admit  there  are  diflkulties  m  dedding 
that  ^  the  trea^  exempted  the  Americana  from  their  allegiancei 
and  e:(cluded  them  from  their  rights  as  British  subjects."  In  my 
opinion,  these  difficulties  are  made  and  increased  by  introducing 
phrases,  and  raising  constructions  upon  them,  without  looking  to 
the  real  proceeding,  and  adhering  faithfully  to  the  letter  of  it. 
Tou  talk  here  of  exempting  the  Americans  from  their  allegiance: 
Why  make  a  question  of  allegiance,  when  the  king  does  not 
daim  itf  And  what  consequences  can  he  bu3t  on  the  affirmative 
or  negative  of  this  question?  What  is  a  subject's  allegiance  worth 
to  the  king,  if  he  resides  in  America,  although  he  is,  bonafide^% 
native  of  London?  It  is  worth  nothing.  And  if  he  refuses  to 
come  home,  what  does  die  law  say,  and  what  did  the  parliament 
do  in  a  like  case,  in  stat  14  and  15  Henry  VIIL  c  4.*?  AUe* 
giance  has  nothing  to  do  with  the  treaty.  Allegiance  is  personal; 
the  treaty  is  national  and  territorial.  The  treaty  regds^  land, 
its  metes,  and  its  bounds;  and  the  government  of  it  the  treaQr 
kaves  and  transfers  to  others,  the  States  of  the  country;  die  per* 
ions  and  their  allegiance  remain  unaflfected.  AUegianee  is  gene* 
fal  or  special,  local  or  personal;  these  may,  and  do  often,  in  &ct, 
consist  together  in  the  same  person;  why  not,  then,  in  the  in* 
stance  of  Americans? 

It  is  for  want  of  attending  to  diis  modification,  to  which  alle- 
giance is  subject,  diat  some  penons  started  the  expMedient,  which 
you  here  mention,  and  which  seems  to  me  to  contain  much  more 
difficult  in  it  than  the  one  it  was  meant  to  cure.  You  agree  with 
those,  who  think,  that  such  Americana,  as,  ^^  after  a  reasonable 
time  allowed  for  election,  subsequent  to  the  ratification  of  the 
treaty,  sctded  themselves  in  America,  and  chose  their  domicile 

•Vid.aotpa.4e. 
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there,  becdme  «xemp(ed  trtm  their  allegiftiice/ainl  excluded  from 
their  rights  as  British  subjects.'^ 

This  (^tp^dient  6f  a  ^  feasonabte  dme,"  and  *<  a  domicile,"  for 
ttaking  a  distiAction  bett^een  one  AttierkAnf  and  anoQier,  aeem^ 
to  ine  t6  be  a  gireater  departure  from  (ft-iftciifte,  thatt  any  of  die 
other  anomalies  that  I  have  observed  in  their  tegixmenu  There 
are,  I  admie,  legal  eonsiderationii  that  depend  upon  a  Inan'b  to- 
cA  character,  which  maj^  be  changed  by  clisttige  of  fesidenee,  and 
therefoi^  must  be  ascribed  to  his  own  act  and  ehcrfoe.  But  dioae 
are  in  eases  Of  sueh  a  character  ad  i^  eapabU  of  being  aequh^d, 
»d,  as  it  is  acquilred,  so  h  teay  be  Ibst,  by  fate  ot^  aeti  diieh  is  il 
man's  lodd  and  naMdnftl  ehai^cter.  But  d^  charactdr  of  natnral 
subject,  whieh  a  man  is  bom  to,  and  to  whtth  ii  applied  the 
maxim,  ntmop»tnt  ^xutrt  paltriaih;  to  lay  it  down,  as  a  posMbU 
of  law,  that  it  is  in  a  man's  own  choice  to  decide  whether  he  will 
put  off  this  character  or  retain  it,  and  that  his  c6htinuing  his  na*- 
tive  character  depends  upon  altering  his  domicile;  this  is,  surely, 
one  of  the  most  singular  noveldes  that  ever  was  attempted  in  the 
face  of  an  acknowledged  principle  to  the  contrary*  For  whiclk 
principle  I  mxist  again  refer  to  Cabin's  case,  the  whole  doctrine 
tsA  result  of  which  is,  thfeit  die  personal  rights  ef  a  subject,  to 
which  he  was  bom,  remain  through  life,  and  dirough  all  eireum- 
stttKes,  unchanged  and  indelible;  and  that  dlegitmce  and  native 
rights  arise  wholly  fft^nl  hirth^  and  do  not  depend  On  actual  local 
sovereignty  for  their  continuance* 

Such  a  device  as  d&is  is  not  interpreting  the  law,  but  making  it. 
A  temporising  scheme,  reduced  to  an  act  of  parliament,  for 
settling  this  national  question,  might  very  well  be  so  modelled: 
it  would  be  a  half  measure,  th^t  probably  would  be  thought  rea- 
sonaUe  enough;  but  this  very  character  of  it  is  sufficient  to  discre^ 
£t  it  as  a  piece  of  juridical  reasoning:  it  is  void  of  all  steadiness 
of  prtndple;  it  has  hot  even  in  it  die  consistency  of  the  former 
arguments  and  conclusiohs,  that  <<  relinquishing  the  sovereignty,^ 
diat  "acknowledging  the  statea  to  be  free,'*  &c.  &c.  ifnpRed  that 
Acre  was  an  end  of  allegiance  and  of  British  rights.  The  device 
was,  I  believe,  contrived  by  those  who  found  they  could  not  main- 
tain the  above  bold  conclusions,  in  opposition  to  acknowledged 
ptinciples  of  law;  and,  desirous  of  doing  something,  they  were 
content  to  lower  their  notions  to  a  medium  between  the  two, 
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which  would  sound,  aa  they  thought,  reasonable  m  the  effect  of 
it,  however  unsupported  it  might  be  in  principle* 

So  much  for  this  half  measure  of  **  reasonable  time,^'  and 
^  domicile,"  which  I  have  had  occasion  before  to  reprobate,  I 
hope  the  difficulties,  in  point  of  law,  witfi  which  this  arbitrary 
notion  is  pregnant,  wiU  be  avoided:  if  so,  die  other  difficulties  in 
point  of  fact,  which  you  mention,  will  be  escaped,  namely,  the 
necessity  of  enquiring  in  every  particular  claimant's  case,  when 
and  how  he  was  domiciliated  in  America,  or  in  this  kingdom* 

Upon  the  whole  I  see  nothing  to  distinguish,  in  a  legal  view, 
the  condition  of  Americans  from'  that  of  other  British  subjects 
residing  in  a  ceded  country;  nothing  done  by  the  king,  nothing 
by  parliament,  nothing  by  themselves;  and  it  seems  to  me,  the 
person  in  question  coming  to  this  country,  is  still  entided  to  the 
privileges  of  a  natural-bom  subject. 
.    Jan.  ir,  1809. 

January  21^  1809. 

An  authority  is  quoted  for  the  notion  of  ^  optional  domicile.*' 
It  is  said,  that  chief  baron  Eyre  has  been  heard,  over  and  over^ 
to  lay  it  down,  that  Englishmen  domiciled  in  the  United  States 
could  not  be  deemed  British  subjects,  so  as  to  navigate  a  Britbh 
ship.  There  may  be  good  reason  for  such  an  opinion.  The  chief 
baron  might  have  considered,  that,  under  the  order  of  council 
for  carrying  on  the  American  trade,  (it  was  before  statute  37 
Geo.  III.c.  97.)  American  ships  were  to  be  navigated  by  sub- 
jects of  the  United  States.  He  might  consider  domiciliation  as 
the  best  evidence  of  being  an  American  subject.  It  might  appear 
to  him  reasonable,  that  such  persons  being  allowed  to  navigate 
American  ships,  as  American  subjects,  they,  should  not  be  re- 
cognised, occasionally,  as  British  subjects,  when  navigating  a 
British  ship.  Such  a  discrimination  might  appear  to  him  to  pro« 
mote  the  principle  of  our  navigation  system:  as  no  ships  are  al- 
lowed to  be  British-built,  unless  built  in  the  king's  dominions;  it 
might  seem  to  him  an  appropriate  construction,  to  exclude  from 
the  character  of  British  mariners,  all  those  who  chose  to  domi- 
ciliate themselves  in  America,  then  become  a  foreign  country. 

Be  it  so;  but  can  they  report  to  us,  the  chief  baron  ever  laid  it 
down,  that  persons  who  so  made  themselves  Americans,  by  re- 
siding in  the  United  States,  might  not  afterwards  be  deemed 
British  subjects,  and  British  mariners,  by  changing  their  domi- 
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cile  to  some  part  of  the  Icing's  dominions?  Is  there  any  thing  in* 
the  principle  of  domiciliation,  which  will  enable  them  to  say,  that 
the  first  choice  is  final,  and  the  character  thereby  acquired  cannot 
be  put  off?  Is  there  not  as  much  efficacy  in  a  second,  a  third,  or* 
any  other  subsequent  choice  of  domicile?  And  do  not  such  per- 
90D8  becomes  toiler  quoties  successively  British  or  American? 
And  if  not,  why  not? 

If  their  notion  is  grounded  on  any  principle,  they  should  be 
able  to  explain  to  us,  why  the  first  choice  of  domicile  precludes 
the  advantage  to  be  derived  from  any  subsequent  choice. 

Such  are  the  queries  that  may  l>c  put  on  this  piece  of  exche- 
quer law,  confined  only  to  the  very  peculiar  case  of  navigation 
and  of  mariners.  There  still  remains  the  principal  query^  why 
should  such  a  construction  on  the  navigation  act,  supported  as  it 
is  there  by  the  special  circumstances  of  the  case,  be  adopted,  and 
made  to  govern  in  the  general  question  of  natural-bom  subject^ 
where  there  is  nothing  similar  to  make  the  application  of  it  fit  or 
colourable?  Certainly  domiciliation,  or  residence,  temporary  or 
permanent,  was  never  made  a  part  of  the  consideration,  whether' 
a  person  is  a  natural*bom  subject;  but  simply  this  was  the  ques* 
don,  whether  he  was  born  within  the  king*!^  allegiance?  How*' 
ever,  if  domiciliation  weighs  any  thing,  the  claimant,  in  this  case^* 
is  resident  here,  and  professes  to  make  this  kingdom  his  future 
residence.  Perhaps  the  chief  baron,  upon  a  habeas  corpus^  would, 
in  the  case  of  this  claimant,  have  deemed  his  present  residence, 
and  his  determination  declared  to  reside  here  in  future,  to  be  a 
suflident  choice  of  domicile  within  the  principle  of  his  exchequer 
decitton;  perhaps  he  might  consider  this  case  as  standing  on  dif- 
ferent grounds  from  Jthe  exchequer  case,  and  to  be  decided  on 
general  principles,  without  regard  to  domiciliation. 

We  are  so  uninformed  as  to  the  extent  of  what  the  chief  baron 
is  supposed  to  have  ruled  at  nisiprius^  that  it  seems  to  afford  no ' 
safe  ground  of  reasoning. 

y<iR.21,1809« 

March  22, 1B09. 

I  have  been  desired,  by  a  great  lawyer,  to  look  at  the  statute 
<fc  prerogativa  regis,  ch.  12.de  terris  Nonnannorumm  I  suppose, 
he  meant  this  should  prove  to  me,  that  on  king  John  losing  Nor- 
mandy, the  Normans  became  thereby  aliens,  and  therefore  the 
lands  holden  by  them  in  England,  escheated  to  the  king;  but  the 

No.  XXI.  I 
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ftUtute  does  not  import  this,  nor  is  it  so  understood  by  Staun- 
forde*  On  the  contrary,  Staunforde  understands,  that  the  Nor« 
mans  still  continued  English  subjects,  and  were  ad  Jidem  utrt- 
usque  regis.  The  statute  expressly  speaks  of  those  who  were  non 
ad  Jidem  regis  anglia,  which  must  be  such  as  were  bom  after  the 
severance  of  the  two  countries;  and  the  design  of  the  statute  is, 
to  fix,  that  the  escheats,  in  the  case  of  such  postnati,  accrued  to 
the  king,  and  not  to.  the  lord;  and  that  the  king  was  to  grant  them 
to  be  holden  of  the  lord,  by  the  same  services,  as  before* 

This  chapter,  therefore,  of  the  statute  de  prerogativa  regis  is 
an  express  authority,  that  the  severance  of  Normandy  from  the 
English  crown  did  not  make  the  inhabitants  there  aliens,  though 
their  children,  born  after  the  severance,  were  aliens. 

This  authority  becomes  also  an  answer  to  another  point  main* 
tained  by  the  same  great  lawyer;  he  goes  beyond  the  rest  that  I 
have  had  to  contend  with,  except  the  civilian,  and  he  holds  with 
the  civilian,  that  the  inhabitants  of  a  ceded  colony  become  thereby 
aliens.  Tet,  in  this,  I  cannot  but  allow  there  is  consistency;  For 
the  principle  appears  to  me  to  be  the  same:  those  who  call  the 
Americans  diens,  ought  to  consider  the  inhabitants  of  Florida, 
ceded  at  the  same  time,  in  the  same  light;  and  those  who  consi- 
der the  inhabitants  of  Florida  as  not  deprived  of  dieir  personal 
rights  of  Englishmen,  ought  to  admit  the  American  claim  to  con- 
tinue natural-bom  subjects* 

Mar*  2S,  1809. 

March  24^  1809. 
Perhaps  the  objectors  have  never  considered  the  persons  to 
whom  naturalisation  and  deniaation  are  granted*  In  both  cases, 
in  the  act  of  parliament,  and  in  the  patent,  the  party  is  alleged  to 
be  bora  out  of  the  king's  allegiance;  and  in  applying  for  either, 
he  must  allege  the  same  in  his  petition;  but  an  American  cannot 
do  this  with  truth.  What  then  is  to  be  the  conclusion  on  the  pe- 
culiar circumstances  and  situation  of  this  sitpposed  alien?  Is  he 
to  be  deemed  an  alien  beyond  all  other  aliens,  that  is,  irredeem- 
ably such?  Assuredly  he  is  not  susceptible  of  denization  or  natu- 
ralization in  the  ordinary  course,  because  he  cannot  bring  himself 
within  the  description,  which  alone  makes  him  the  object  of  such 
favour;  or  may  we  conclude,  that,  not  having  the  defect,  which 
is  to  be  supplied  by  such  grant,  he  is  already  in  possession  of  the 
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character  to  be  conferred  by  it;  in  other  words,  he  is  not  an  alien^ 
but  a  natural-born  subject? 

The  hitter  appears  to  me  the  just  conclusion;  and  I  shaU  ac- 
cordingly say,  with  confidence,  that  there  is  the  authority  of  the 
lord-chancellor  in  cases  of  denisation,  and  of  the  two  houses  of 
parliament  in  cases  of  naturalization,  for  the  proposition,  that 
Hrth  out  of  the  king's  alkgianctj  is  the  only  circumstance  which 
constitutes  an  alien.  We  may  be  sure  such  forms  would  not  have 
been  settled  and  constantly  acted  upon,  if  tKey  were  not  known 
to  be  required  by  the  general  law  of  the  land.  Indeed,  it  is 
nothing  more  than  the  definition  of  alien  laid  down  in  all  the 
beoks,  whether  elementary  or  practical;  the  following  example^ 
are  sufficient: 

Natural-bom  subjects,  are  such  as  are  bom  within  the  domi- 
nion of  the  crown  of  England;  that  is,  within  the  ligeance,  or,  as 
it  is  generally  called,  the  allegiance  of  the  king;  and  aliens,  such 
as  are  bom  out  of  it. — [Blackstone,  1  book.  ch.  10.] 

An  alien  is  one,  who  is  bom  out  of  the  ligeance  of  the  king-^^ 
[Comyn's  Digest,  article,  alien.] 

An  dien,  is  one  bom  in  a  strange  country.— {Bacon'e 
Abridgement,  article,  alien.] 

And  thus  I  conclude  this  discussion,  as  I  began  it;  relying  upon 
established  and  known  positions  of  law  for  maintaining  juridical 
tmth,  against  hypothesis  and  the  speculations  of  political  reason* 
ing^ 

March  UjlB09. 
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NEW  YORK.  DISTRICT  COURT,  U.  S. 

[Pro|>erty  belonging  to  an  enemy,  which  is  brought  witliin  the  territory  of  the 
other  belligerent^  af\»r  the  declaration  of  war,  and  In  ignorance  of  the  fact, 
is  lawful  prizes— though  it  be  in  a  vessel,  and  under  the  flag  of  the  captor; 
—what  constitutes  adomlcil  so  as  to  a?oid  the  character  of  an  alien  enemy.] 

Charles  JohnaoHy  on  behalf  of  himself ^  officers  and  crew  of  the 
private  armed  vessel  the  Tickler ^  ya.  21  hales^  28  cases  of  mer^ 
chandise^  and270S  bars  of  iron^ goods  and  merchandise^  claim' 
ed  by  Robert  Falconer^  for  arid  on  behalf  of  John  Richardson* 

Van  Ness,  y.  This  case  will  first  be  considered  as  it  is  dis- 
closed by  the  ship's  papers,  and  the  preparato.ry  examinations, 
and  then  will  be  examined  the  defence  arising  out  of  the  further 
proof  that  was  ordered  and  produced. 

It  appears  by  the  papers,  that  the  property  in  question  was 
laden  on  board  the  ship  Mary  and  Susan,  at  Liverpool,  in  £ng* 
land,  some  time  in  the  month  of  July,  1812* 

That  the  Mary  and  Susan  is  an  American  registered  vessel, 
and  that  she  sailed  from  Liverpool  on  the  16th  July,  1812,  on  a 
voyage  to  New  York,  with  these  goods  on  board,  and  under  a 
charter-party  to  John  Richardson,  styling  himself  an  English 
merchant^  residing  in  Liverpool* 

That  she  had  a  license  on  board,  obtained  from  the  British 
government,  to  protect  her  against  capture  by  British  cruisers. 

That  at  the  time  of  her  departure  information  of  the  hostili- 
ties existing  between  the  United  States  and  Great  Britain  had 
not  reached  England. 

That  on  the  Sd  September,  1812,  she  was  captured  as  a  prize 
by  the  privateer  Tickler,  and  brought  into  the  port  of  New 
York.  The  position  in  which  she  was  taken  is  not  ascertained 
with  precision.  It  is  differently  stated  in  the  preparatory  exa- 
minations which  have  been  read,  varying  from  18  to  30  miles 
south  of  the  light-house. 
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It  is  also  to  eTidence,  that  John  Richardson,  the  person  in 
whose  behalf  these  goods  are  claimed,  is  a  native  subject  of  the 
king  of  Great  Britain,  but  a  naturalised  citizen  of  the  United 
States. 

The  national  character  of  Mr.  Richardson  is  the  principal 
ground  on  which  this  cause  must  be  decided}  but  before  I  prp« 
ceed  to  consider  that,  to  examine  the  effect  of  his  naturalization 
here,  and  of  his  subsequent  residence  in  England,  with  the  ex* 
planation  given  of  it,  by  the  further  proof  which  was  ordered 
and  produced,  I  wish  to  dispose  of  some  other  questions  which 
were  first  raised  as  principal  grounds  of  defence,  in  a  preceding 
cause,  and  also  relied  on  in  this. 

It  has  been  insisted,  that  this  property  was  confided  to  the 
faith  of  the  government,  because  laden  on  board  an  American 
vessel  before  the  commencement  of  hostilities,  and  proceeding  to 
its  destined  port  in  ignorance  of  that  event. 

2d.  That  it  was  captured  within  the  territorial  waters  of  the 
United  States;  thus  under  the  protection  of  the  government,  and 
not  subject  to  be  made  prize. 

3d.  That  it  was  exempt  from  capture,  because  proceeding  in 
an  American  vessel,  and  under  the  American  flag. 

In  examining  the  points  which  have 'been  stated,  it  will  be  ne* 
cessary  to  advert  to  some  general  principles  of  the  law  of  na- 
tions. In  doing  this,  it  will  not  be  requisite  to  notice  particu- 
larly its  divisions  into  necessary^  voluntary^  conventional^  cus" 
tomary  or  positive*  The  law  of  nations,  without  defining  or  de- 
veloping its  divisions  more  minutely,  may  be  stated  to  be  the 
law  of  nature,  rendered  applicable  to  political  societies,  and  mo- 
dified, in  progress  of  time,  by  the  tacit  or  express  consent,  by 
the  long  established  usages  and  written  compacts  of  nations; 
usages  and  compacts  become  so  general,  that  every  civilized 
people  ought  to  recognise  and  adopt  their  principles. 

A  principle  which  is  deducible  from  natural  reason,  and  firm- 
ly established  by  the  primitive  law  of  war,  the  general  law  of 
nations,  in  which  is  not  embraced,  the  conventional  or  cus- 
tomary law,  is, 

Hiat  as  soon  as  war  is  declared,  all  the  property  of  the  ene- 
my or  his  subjects,  wherever  found,  whether  on  the  land  or  on 
the  water,  is  lawful  prize.  This  position,  it  is  presumed,,  will 
not  be  contested.  It  is  laid  down  in  terms  thus  broad  by  all  tiie 
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late  as  well  as  the  early  publicists.  By  GroHui^  lib.  S,  ch«  8  and 
9*  Puffendorf,  ch.  8.  Bynkerahoeck  ch.  3.  Vattel^  ch.  5.  lib.  3. 
Martens^  lib.  8,  ch.  2. 

If  then,  enemy  property  under  any  circumstances  be  exempt 
from  the  rigorous  operation  of  this  principle,  the  exemption  must 
be  found  in  the  conventional  or  customary  law.  That  the  rigour 
of  this,  fundamental  law  has  been  relaxed  by  the  express  agree- 
ment of  some  nations,  the  tacit  acquiescence  and  consequent 
customs  of  others  is  freely  admitted.  The  severity  of  the  laws 
of  war,  and  the  stern  exercise  of  many  belligerent  rights,  have 
been  gradually  modified  and  ameliorated  as  civilisation  and  re- 
finement diffused  their  influence  over  die  nations  of  the  earth; 
national  humanity  has  kept  pace  with  the  progress  of  science  and 
religion,  which  gradually  infused  the  benignity  of  their  princi- 
ples into  the  whole  system  of  national  intercourse*  The  enlarged 
views  and  intellectual  improvements  resulting  from  the  one, 
gave  efficacy  to  the  precepts  of  the  other,  which  taught  all  peo- 
ple that  public,  like  municipal  laws,  were  to  be  administered, 
not  only  in  justice,  but  in  mercy. 

It  was  about  the  middle  of  the  17th  century,  that  these  en- 
lightened views,  were  matured  into  a  decisive  and  practical  in* 
fluence  on  the  conduct  of  belligerent  powers:  that  die  ferocious 
and  sanguinary  spirit,  which  had  uniformly  distinguished  na- 
tional conflicts  began  to  abate:  that  war  became  more  a  contest 
between  governments,  than  nations,  between  monarchs  contend* 
ing  for  political  supremacy,  with  objects  more  direct  and  defi- 
nite, than  individual  calamity.  The  petty  pillage  of  a  town  and 
the  oppression  of  individuals,  whom  accident  or  the  pursuit  of 
fortune,  had  placed  within  his  power,  ceased  to  add  to  the  lau* 
rels  of  the  prince^  or  the  splendor  of  his  dirone;  and  this  new 
view  of  national  honor  and  magnanimity,  this  revolution  in  mo« 
ral  feeling,  produced  a  correspondent  revolution  in  the  practice, 
if  not  in  the  laws  of  war. 

This,  too,  was  an  important  epoch  in  the  history  of  European 
commerce.  Ever  since  the  reign  of  Elizabeth,  England  had  ta- 
ken a  conspicuous  part  in  the  politics  of  Europe.  That  active 
princess  entered  with  spirit  into  the  affairs  of  the  continent,  for 
the  express  purpose  of  extending  the  trade  and  commercial  con- 
nexions of  her  kingdom.  The  impuhe  generated  by  her  mea- 
sures,  continued  and  extended  its  influence  through  die  whcde  of 
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the  Ifth  cemtiTy— -and  it  was  soon  perceived,  that  a  more  liberal 
policy,  towards  each  odiers'  subjects,  at  the  commencement  of 
hostilities,  was  necessary  to  the  safety  and  convenience  of  com- 
mercial enterprise.  To  all  the  views  and  feelings,  therefore^ 
resulting  from  the  increased  wisdom  and  refinement  of  the 
times,  were  added  the  powerful  motives  of  direct  and  evident 
interest.  That  commerce  might  be  beneficial,  not  only  to  indi« 
viduala,  but  to  the  revenues  of  the  sute,  it  was  necessary  that 
those  engaged  in  it  should  pass  freely  from  one  country  to  ano* 
ther,  and  dwell  with  safety  wherever  their  pursuits  might  lead 
thenu  If,  in  times  when  princes  were  as  capricious,  when  wars 
were  as  frequent  quite,  and  underuken  for  causes  as  trivial  as 
at  present,  these  excursions  were  to  have  been  attended  with 
captivity  and  confiscation,  it  is  easy  to  perceive  the  evils  thak 
would  inevitably  interrupt  the  progress  of  the  commercial  sys** 
tei)s  then  contemplated  and  began. 

In  the  progress  of  social  improvement,  therefore,  we  find  the 
source  of  the  desire  to  remedy  these  commercial  embarrass* 
roents,  and  in  that  desire  the  proximate  cause  of  the  practice 
which  now  generally  prevails  among  belligerents,  of  exempting 
from  seizure  the  persons,  and  from  confiscation,  the  effects  of 
each  others'  subjects,  within  their  respective  territories,  irnme* 
diatdy  on  the  commencement  of  hostilities.  The  form  in  which 
it  first  appeared,  was  that  of  giving  notice  to  alien  enemies  to 
depart  with  their  goods,  and  stipulations  to  this  effect  are  first 
found  in  treaties  made  soon  after  that  of  Munster  in  1647-8. 
During  the  violent  and  complicated  wars,  terminated  by  that 
convention,  the  property  of  hostile  individuals,  as  usual,  had 
been  confiscated;  but  by  the  24th  article,  restitution  was  agreed 
upon.  And  in  the  treaty  made  seven  years  afterwards  between 
Cromwell  and  Lewis  XIV,  it  was  agreed,  that  in  case  of  war, 
the  merchants  of  die  contracting  powers  should  have  six  months 
to  depart  with  their  effects.  This  is  the  first  stipulation  of  the 
kind  I  have  found  in  a  treaty. 

I  am  aware  that  in  England,  some  regulations  favourable  to 
the  freedom  of  commercial  pursuits  had  been  adopted  at  an 
earlier  period,  as  appears  by  the  30th  chapter  oi  Magna  Charta^ 
and  a  sutute  passed  in  the  reign  of  Edward  III.  But  these 
were  local  and  municipal  regulations,  and  failed  to  produce  an 
immediate  or  decisive  effect  on  the  customs  of  Europe,  although 
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they  may  have  prepared  the  way  for  the  treaty  stipulatibns  to 
which  I  have  alluded. 

Notwithstanding  the  precedent  which  had  been  establishedy 
and  the  concurring  motives  of  interest  and  humanity  which  de- 
manded an  amelioration  of  the  first  severities  of  war,  the  safety 
of  alien  enemies,  and  their  eflfects  rested  for  a  long  time,  exclu- 
sively, on  Ae  special  stipulations  of  treaties.  So  late  as  the  pe- 
riod when  Bynkershoeck  wrote,  the  beginning  of  the  last  centu- 
ry, they  received  no  sort  of  favour  or  protection,  unless  there 
existed  a  treaty  to  that  effect,  between  the  belligerent  states. 
Even  Vattel  recognises  the  relaxation  of  the  ancient  rule  as  a 
modern  practice.  From  recent  instances,  and  from  finding  the 
provision  in  question,  in  some  of  our  latest  treaties,  it  is  even 
doubtful  now,  whether  it  has  acquired  the  force  of  a  national 
custom,  and  whether  the  confiscation  of  enemies'  goods,  in  the 
country,  at  the  commencement  of  hostilities,  if  not  protected  by 
treaty,  would  be  deemed  a  violation  of  the  law  of  nations^  or  a 
mere  departure  from  a  recent  practice.  ' 

In  the  war  in  which  we  are  now  engaged,'  it  is  conceded, 
that  the  rule  is  to  be  applied,  and  having  briefly  traced  its  origin 
and  progress,  it  remains  to  examine  its  extent. 

It  will  appear,  I  think,  from  the  amhoritjes  which  must  go- 
vern us,  that  no  effects  belonging  to  an  alien  enemy,  but  such  as 
are  under  particular  circumstances^  within  the  country  at  the 
commencement  of  hostilities,  has  ever  been  deemed  by  the  law 
of  nations  or  the  usages  of  war,  under  the  safeguard  of  public 
faith,  where  special  compacts  do  not  vary  the  general  rule.  No 
other  property  is  within  the  modification  of  the  law.  All  that 
comes  into  the  country  subsequent  to  the  declaration  of  war,  is 
still  subject  to  seizure  and  confiscation,  where  there  is  no  treaty 
on  the  subject.  We  have  none  with  England  that  can  arrest  or 
suspend  the  application  of  this  principle.  In  the  treaty  between 
the  United  States  and  Prussiii,  the  contracting  parties  stipulat- 
ed, that  in  case  of  war,  the  subjects  of  each  other  should  be  al- 
lowed nine  months  to  settle  their  affairs  and  depart  with  their 
eflfects;  and  the  26th  article  of  the  treaty  of  '94  with  England,  is 
somewhat  similar.  Both  obviously  relate  to  property,  in  the 
cbuntry  at  the  commencement  of  hostilities,  and  therefore  un- 
der the  protection  of  the  government. 

In  an  examination  of  the  present  question,  but  little  aid  can 
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be  derived  from  eariy  writers  on  national  law.  6rotiu$  and  Puf- 
Jhuhrf^nd  their  cotemporaries,  who  explain  with  great  minute* 
ness,  the  duties  and  obligations  arising  from  xht  primitive  lawa 
ofrvar^  aflbrd  no  light  on  a  principle  unrecognised  in  practice^ 
at  a  period  when  the  physical  force  of  nations  was  not  limited 
in  its  exercise  by  those  rules  which  have  since  derived  authority 
from  the  acquiescence  of  a  more  refined  age*  The  exemption  of 
enemies  property  from  confiscation  under  any  circumstances, 
formed  no  part  of  the  martial  policy  of  that  day. 

Btftikerahoeck^  as  has  already  been  noticed,  states  in  his  7th 
chapter,  that  all  enemies  goods  in  the  country  at  the  commence* 
ment  of  war,  is  confiscated,  unless  protected  by  treaty.  In  chap. 
3,  when  treating  of  the  suspension  of  commercial  intercourse  be- 
tween enemies,  he  says,  ^^  it  is  clear  that  the  goods  of  enemies 
brtmght  into  our  country,  are  liable  to  confiscation.** 

Vattel  confines  the  exemption  expressly  to  goods  in  thecoun* 
try  at  the  time  war  was  announced.  I  shall  give  his  words,  for  I 
may  perhaps  have  occasion  to  make  another  remark  upon  them: 

^  The  sovereign  declaring  war,  can  neither  detain  those  sub* 
jects  of  the  enemy  who  are  within  his  dominions  at  the  time  of 
the  declaration,  nor  their  r^ec to— >they  came  into  his  country  on 
the  public  fiitth.  By  permitting  them  to  enter  into  his  territo- 
rieSy  and  continue  there,  he  tacitly  promised  them  liberty  and 
security  for  dieir  return;  he  is  therefore  to  allow  them  a  reason* 
able  time  for  Withdrawing  with  their  effects;  and,  if  they  stay  be- 
yond ^  term  prescribed,  he  has  a  right  to  treat  them  as  enemies 
-—though  as  enemies  disarmed." 

This  embraces  all  the  law  on  the  subject;  for,  although  recog- 
nised, it  is  no  where  more  distinctly  stated. 

Martens^  more  rigid  in  the  appUcation  of  the  rule,  says— » 
*^  where  there  are  neither  treaties  nor  laws  touching  these  points* 
nations  continue  still  to  seize  on  all  the  property  belonging  to 
theirenemies'  subjects  which  is  carriedinto  their  territories  after 
the  tlechration  of  war?^  This  goes  directly  to  the  point  before 
us— and  I  shall  add  an  extract  from  Chitty  to  thp  same  effect. 
He  says,  that  ^*in  strict  justice,  tfie  right  of  seiaure  can  take  ef- 
fect only  on  those  possessions  of  a  belligerent  which  have  come 
to  the  hands  of  his  adversary  after  the  declaration  of  hostili- 
ties.'* 

In  another  place  he  observes,  ^*  the  prohibition  of  Vattel 
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rmcket  to  the  cxemptioft  only  of  good*  in  our  ha&ds^ftt  tbe  tine 
of  the  declaration,  and  does  not  cover  property  coming  into  our 
tjcrritory  after  that  declaration.^' 

That  tbe  exemption  of  Faffcl  embraces  only  goods  in  the 
country  at  the  rupture,  is  perfectly  ]4ain;  and  I  think  it  open  to 
an  inquiry,  whether  a  still  more  rigid  rule  may  not  be  fairly  ex* 
traded  from  the  terms  in  which  it  is  expressed,  which  is,  whe- 
ther  not  only  the  property  but  the  owner ^  the  claimant^  must  not 
have  been  within  the  country  before  the  %oar^  to  entitle  either  to 
gtopernmental  protection* 

Personal  property  follows  the  rights  of  the  person.  On  gene* 
ral  principles,  therefore,  unless  the  person  claiming  is  entitled  to 
protection,  his  property  cannot  be*  The  persons^  according  to 
Vattely  entided  to  protection,  are  those  who  were  in  the  country 
at  the  declaration  of  war*  They  must  be  permitted  to  return 
with  their  effects*  And  it  seems  to  me,  that  the  exemption  of 
hostile  property  from  seizure,  is  foimded  entirely  on  ^iBpereon^ 
al  rights  and  that  this  right  is  derived  from  tbe  circumstance  of 
having  come  into  the  country  before  tbe  war,  and  therefore  oa 
Ihe  public  faith.  Ip  commpn  with  all  other  general  nilesy  this 
inust  ever  be  subservient  to  the  f  xpress  stipulations  of  a  treaty. 
As  it  does  iiot  seem  necessary,  I  shsU  not  now  ei^mine  whether 
fuch  e»st  between  the  United  States  and  Great  Britain* 

These  remarks  are  only  the  partial  result  of  a  gei^^aal  ioves* 
tigation,  and  not  a  direct  examiD£|tion  of  the  principle  they  em* 
hrace.  They  are  therefore  particularly  open  to  correction* 

This  particular  branch  of  the  subject  has  been  examined  with 
some  care,  for  the  purpose  of  ascertaining  whether  there  were 
any,  and  if  so,  what  circumstances  that  could  take  enemy  pro« 
perty,  no|  in  the  country,  out  of  the  operation  of  the  general 
rule,  clearly  established  by  the  authoritiea  which  have  been  re« 
fctrred  to;  and  I  am  constrained  to  say,  that  not  a  single  <Gctum 
has  b^en  found,  except  that  ip  Azuni^  to  which  I  shall  have  oc- 
casion to  refer,  claiming  the  safeguard  of  public  faith  for-  pro* 
perty  not  actually  within  our  territorial  limits  at  the  commence- 
ment of  the  war*  The  inference  appears  to  me  irresistible,  that 
no  extension  of  the  principle(i3  intended* 

It  would  seem  to  follow,  Uien,  under  the  rule  which  appears 
to  me  to  be  established  by  that  public  law  which  must  control 
the  decisions  of  this  court,  that  if  this  must  be  considered  ene- 
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my  prdpertjr,  k  it  sobjcct  to  eaptare  and  eondemnttioii  M 
prixe. 

Whether  the  rettik  of  my  rKammsitiofis  be  correct  or  others 
wise  to  tttemptto  shoir,  after  what  has  been  swd,  tint  the  pro* 
perty  in  qoestion  is  not  protected  because  laden,  and  proceed* 
\b%  in  ignorance  of  the  wtfr,  would  be  superfluous  and  irregular. 
Bot  indulging,  as  I  do,  a  proper  dUBdence  in  my  own  opinion  of 
Ae  taw,  on  a  subject  so  novel  and  important,  I  must  be  permitted 
to  fortify  it,  by  attempting  to  derelope,  what  I  conceire  to  be  thd 
^^actke  of  other  nations  who  profess  to  be  govetned  by  it* 

In  die  doctrines  held  and  enforced  by  Great  Britain,  we  may 
perkaps  find  a  satisfactory  expositicm  of  the  law,  in  cases  fikd 
this  we  are  discussing.  And  if  in  a  war  with  her,  we  adopt  thd 
coiiiCi  action  of  her  own  government,  and  the  practice  of  her 
owncotirta,  we  can  afford  no  just  ground  of  complaint* 

In  examining  these  we  thidl  find,  not  only,  that  die  English 
prize  courts  are  in  the  constant  habit  of  condemning  property 
fcrought  inr  tgndramt  of  the  vmr  when  captured,  but  property  in 
port  at  the  consmencement  of  hostilities,  and  even  property  cap* 
cured  before  the  war,  but  ha  contemplation  of  tluit  event.  The 
oAly  difienlty  and  discussion  that  ever  occurred  on  the  subject 
in  Am  country,  was  to  whose  benefit  the' condemnation  should 
inure:  whether  to  the  Lord  High  Admiral^  or  since  the  abolitiofl 
of  that  office,  to  the  king  in  his  office  of  Admirtilty^  or  to  him 
jure  corona* 

Dwing  the  usurpation  of  Cromwell,  the  office  of  Lord  High 
Admiral^  was  in  various  ways  depressed,  and  its  perquisites  re* 
duced*  The  protector  found  them  valuable,  and  it  became  hia 
poficy  and  his  interest,  not  only  to  engross  and  direct  their  ap* 
plication  to  unusual  purposes,  but  to  abolish  the  office  itself* 

Prom  rime  immemorial,  captures  made  from  the  enemy  un- 
der particular  circumstances,  had  been  considered  as  perquisites 
of  the  Admiral,  and  utxder  the  name  of  Droits  of  Admiralty^  ap* 
]ht3priated  to  support  the  dignity  and  splendor  of  his  station* 
The  sinister  policy,  and  distracted  views  of  the  government  at 
diis  period,  introduced  much  confusion  as  to  the  distribution  of 
the  revenue  arising  from  these  sources;  and  at  the  restoration, 
Ae  distinction  between  Droits  of  Admiralty,  and  direct  for* 
feitiires  to  the  crown,  was  ill  understood,  and  but  little  regarded 
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ia  practice*  With  the  regular  aettlei&eiit  of  the  govcnmeat,  the 
Lord  High  Admiral  began  to  claim,  what  had  once  been  consi- 
dered the  rights  and  emoluments  of  his  office,  which  produced 
much  aoimatfsd  discussion  between  him  and  the  king*  The  con- 
troversy  was  at  length  referred  to  the  greatest  lawyers  and  the 
ablest  civilians  in  the  kingdom.  From  their  combined  wisdom 
resulted  an  order  of  the  Privy  Council^  which,  with  great  appa- 
rent precision^  designated  the  rights,  and  settled  the  conflicting 
pretensions  of  these  worthy  brothers* 

This  order  in  council  bears  date  the  6th  of  March,  1665.  As 
far  as  relates  to  this  subject,  it  remains  unaltered,  and  at  this 
day  governs  the  deci3ions  and  practice  in  the  British  prize 
courts. 

Independent  of  all  other  matter,  a  reference  to  the  terms  of 
this  order  alone,  will  abundantly  show,  that  property  coming  in, 
ignorant  of  the  war,  is  subject  in  England,  to  seizure  and  con* 
fiscatioci* 

The  part  of  the  order  connected  with  this  question,  is  in  these 
words:— 

^^  All  ships  and  goods  belonging  to  enemies,  coming  into  any 
port,  creek  or  road,  of  his  majesty's  kingdom,  of  England  or  of 
Ireland,  by  stress  of  weather,  or  other  accident,  or  by  mistake 
of  port,  or  by  ignorance  not  knowing  of  the  war,  do  belong  to 
the  Lord  High  Admiral." 

Enemy's  ships  and  goods,  then,  coming  into  a  port,  creek  or 
road,  not  ktwwhig  of  the  war^  are  condemned  to  the  AdmiraL 
But  the  coming  in,  must  be  voluntary^  unconnected,  at  least, 
with  any  circumstances  resulting  from  the  war,  to  constitute  a 
Droit  of  admiralty.  But  what  if  it  be  not  so?  The  answer  of 
Sir  William  Scott  is  plain. 

^  When  vessels  come  in  not  under  any  motive  arising  out  of 
the  occasions  of  war,  but  from  distress  of  weather  or  want  of 
provisions,  or  from  ignorance  of  war,  and  are  seized  in  port^  they 
belong  to  the  Lord  High  AdmiraL  But  where  the  hand  of  vio- 
lence has  been  exercised  upon  them,  where  it  arises  from  acts 
connected  with  war,  &c.  they  belong  to  the  crown." 

Thus  far,  then,  we  have  an  exposition  of  this  order,  and 
therefore  of  the  British  practice,  which  i^  still  regulated  by  itt 
showing,  conclusively,  that  ignorance  of  the  war  does  not  avert 
a  forfeiture,  and  that  under  this  part  of  the  order  these  goods 
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»QiiM  not  be  drriu  ofoAiiralhf^  beetose  the  hand  of  viokmee 
hee  been  upqa  themi  beceiate  her  coining  in,  arose  ftom  acts 
conn^ied  with  war. 

A  practical  illostraiion  of  those  principles  will  be  found  in  the 
aiggments  of  counsel  and  judgments  of  the  court,  in  the  cases 
of  the  Danckebaar  African^  the  Hcrstebkr^  and  the  Xebecca^  m 
1  Robinson,  and  the  Maria  Francaise,  in  6  Robinson-— all  these 
vessels,  I  believe,  were  captured  in  ignorance  of  the  war. 

The  word  ^^  coming^  Browne  says,  in  his  ^  Chrii  and  Adrni^ 
ralty  Xow,"  is  worthy  of  attention;  and  so  indeed  it  is,  in  an 
English  prize  court.  He  goes  on  to  say,  in  the  words  of  Sir 
William  Scott,  extracted  verbatim  from  the  case  of  the  Rebec* 
ca,  ^  it  has,  by  usage,  been  construed  to  include  ships  and  goods, 
abready  come  into  ports,  creeks  or  roads,"  &c»  and  in  conse- 
quence of  this  construction  he  adds,  ^  all  vessels  detained  in 
port,  and  found  there  at  the  breaking  out  of  hostilities  nre  con- 
demned Jure  coronet  to  the  king* 

This  practice  of  condemniog  vessels  in  port,  at  the  breaking 
out  of  hostilities,  is  founded  exclusively  on  this  strange  con* 
straction  of  the  order;  and  it  is  remarkable  enough,  that  they  are 
condfisnned^'firtf  corona  to  the  king.  The  claim  of  the  admiral  is 
defeated,  I  presume,  by  the  circumstance  that  they  were  no/  ene* 
my^e  ve$$ek  when  they  came  in,  as  he  is  entitled  only  to  enemyU 
ves9eb  coming  in* 

Anotho"  part  of  the  order  is,  **  All  such  ships  as  shall  be  seiz* 
ed  in  any  of  the  ports,  creeks  or  roads  .of  this  kingdom,  or  of 
Ireland,  before  any  declaration  of  war  or  reprisal  by  his  majes* 
ty^  do  belong  unto  his  majesty." 

Under  this  is  probably  sanctioned  the  condemnation  of  pro- 
perty detained  by  embargo,  before  .war  is  declared;  and  hence, 
also,  proper^  captured  before  the  war,  under  whatever  pretence 
or  mistaken  motive,  will  be  condemned  if  hostilities  commence 
before  the  adjudication.  Sir  William  Scott  says,  that  ^  the  per« 
son  claiming,  must  not  only  be  entitled  to  restitution  at  the  time 
of  aehiuref  but  he  must  be  t n  a  capacity  to  claim  at  the  time  of 
adjudication."  This,  at  first  view^  would  seem  to  be  at  variance 
irith  the  general  rule  or  practice  already  assented  to,  that  pro* 
petty  in  the  country  is  not  liable  to  confiscation.  But  the  reason 
of  the.dist^ction  no  doubt  is,  that  the  property  thus  situated 
cnnae  in  by  coercioui  wd  funiishes  conclusive  evidence  that  the 
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.rule  eaemptiag  hostile  property  from  coDfiecalieoi  must  be  strict- 
ly oonstmed;  that  under  the  diversified  cincomstaBees  snd  ^eii- 
OU8  situations  ih  which  it  may  be  placed  and  captured,  the  p«b* 
he  faith  is  only  pledged  for  die  protection  of  that,  which  was  nof 
0nfy  in  the  fewer  of  die  adversary^  bat  had  been  vohnUarilff 
brought  witbia  his  territory,  and  placed  within  his  power,  be* 
fare  the  commencement  of  hostilities. 

Thus,  then,  I  think  it  appears,  where  there  is  no  reciprocal 
agreement  to  prevent  it,  that  property  is  condemned  in  England, 
although  captured  in  ignorance  of  the  war,  or  lying  at  liberty  in 
port  at  the  commencement  of  hostilities,  or  in  any  way  seized  or 
detained  before  the  declaration  of  war. 

In  opposition  to  this  practice,  and  to  what  I  conceive  to  be 
the  dear  and  esublishcd  laws  of  war  in  such  cases,  a  passage 
from  Aaooi  has  been  cited  in  these  words« 

^  A  merchant  vessel  thtt  happens  to  be  at  sea,  when  the  na* 
tion  to  which  it  belongs  enters  into  a  war,  cannot  be  captured  on 
its  arriving  at  an  enemy's  port  in  right  of  the  war  which  haa  su* 
pervened  between  the  two  nationa*  He  ought  then  to  be  ondct 
the  safeguard  of  the  public  iaith.'' 

What  ha  tmght  to  be,  and  what  he  is  eMeiwedto  be,  by  the 
Usages  and  customs  of  nations,  are  ^ety  diierent  things.  Each 
of  us  might  in  our  closets  devise  many  htmiane  and  beneficial 
modifications  of  the  laws  of  war;  but  to  whas  purpose?  The 
whims  and  reveries  of  authors  do  not  govern  nations  at  this  day; 
it  requires  the  sanction  of  the  civilised  world  to  inveat  diem 
with  the  force  and  authority  of  laws. 

The  passage  is  remarkable,  because  it  has  neither  the  opinion 
of  any  publicist,  nor  the  practice  of  any  nation  to  support  it.  It 
is  true  he  refers  to  two  treaties  for  a  recognidon  of  this  princi* 
jde,  and  two  individual  instances  of  personal  magnanimity.  The 
CHie  extracted  from  a  French  newspaper.  On  this  authority  ht 
has  announced  a  new  law  to  belligerent  nations.  Surely  the  pro- 
visions of  two  treaties,  are  not  binding  on  nations  not  parties  to 
them,  nor  can  personal  magnantmity,  establish  a  rule  fer  the 
government  of  the  world. 

This  principle  of  Azuni  has  not  yet,  and  I  win  venture  t6 
predict  never  will,  become  pkrt  of  die  law  of  nations,  and  it 
never  ought,  if  wars  are,  as  they  should  be,  commenced  only 
for  just  causes  and  with  legitimate  views. 
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The  Md  of  a  jutC  wv  k  to  obtain  a  reaniMmioQ  for  some 
kMS  wigfiiicd  or  tnjurjr  received^  and  after  aooouociog  to  the 
woiid,  that  force  wUl  be  employed  to  obtain  that  which  ^t  with* 
held,  cao  it  be  necessary  in  every  individaal  case  of*  attack,  to 
aead  a  herald  to  fHroclaim  your  iotentioB,  that  your  adyerMiry 
may  be  prepared  to  resist*  Thus  hazarding  a  loss  equsl  to  thai 
which  it  is  sought  to  repair. 

Oa  a  sarefol  perusal  of  the  work  in  whiehthis  doctrine  is  ad- 
vanced, I  think  u  wiU  be  found  that  to  whatever  consideration  it 
may  be  entided  as  a  work  of  ingenuity  and  research,  it  is  un^ 
worthy  of  much  weight  as  an  authority*  It  was  produced,  if  not 
under  the  dictation  of  a  distracted  government,  yet  in  some  de- 
gree for  die  purpose  of  supporting  the  alterations  it  proposed  in 
tlie  maritime  laws  of  nations,  and  under  the  operation  of  preju- 
dices too  strong  to  admit  of  an  impartial  examination  of  a  na- 
tmsud  qaestioD* 

it  was  obviously  written,  under  the  innovating  influence  of 
the  times;  at  a  period,  when  the  inflamed  passions  of  men,  and 
^  coQVdlsed  energies  of  nations,  were  uprooting  the  founda- 
tions of  social  and  political  order*  When  new  systems  of  policy, 
of  muaicipid  aod  of  public  law,  were  every  where  .springing  up 
vith  a  liisuriaaee  that  threatened  to  confound  all  established 
principles,  and  perplexed  the  soundest  understandings*  When 
ittteUectual  eflforts  were  perverted,  by  the  captivating  novoltiea 
and  splendid  plausibilities,  engendered  *^  in  that  season  of  ful« 
nesa^  which  opened"  upon  the  world  with  the  French  revcdution* 
When  changes  and  innovations,  eccentric  in  their  nature,  and 
infiiiitely  various  in  their  character,  overwhelmed  every  system 
of  ethics  and  philosophy,  which  laborious  wisdom  had  devised^ 
or  time  consecrated*  Absorbed  or  dissipated  all  that  was  fan- 
tastic in  superstition,  or  venerable  in  orthodox  opinion,  while  the 
vietortous  Bagles  of  a  phrenzied  people,  indiscriminately  over* 
shadowed  or  subverted  all  the  monuments  of  human  folly,  and 
all  that  remained  of  ancient  grandeur*  From  sources  so  agitat- 
ed, if  not  polluted,  nothing  satisfactory  can  be  drawn*  The  ora* 
dee  of  wisdom  are  seldom  uttered  amidst  scenes  of  tumult  and 
ccmimotion*  We  must  look  back  beyond  the  troubles  of  these 
latter  days  for  wise  rules,  and  trace  their  modifications  and  pre* 
seot  form,  through  the  acknowledged  and  uoiform  practice  of 
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» 

settled  and  civifiaed  nations.  Thai  is  at  variance  with  this  novel 
suggestion,  and  it  cannot  be  admitted  on  an  authority  so  ques- 
tionable. 

It  is  alleged-—    . 

Sdlf.  That  this  property  was  captured  within  t|ie  territorid 
waters  of  the  United  States^  and  therefore  not  subject  to  be  made 
prize* 

There  is  something  so  novel  in  this  position,  and  in  the  ur- 
guments  which  it  has  suggested,  that  it  is  difficult  to  reduce 
them  to  a  systematic  examination. 

It  would  be  easy  to  explain  the  foundation 'of  the  jurisdic- 
tional right  of  every  nation,  to  those  portions  of  the  sea  that 
wash  its  shores.  To  show  that  the  source  from  which  it  is  de* 
rived  is  seIf*preservation.  That  this  sovereignty  is  assumed  by, 
and  concede  to  each,  for  the  preservation  of  its  own  peace,  to 
avoid  the  evils  that  may  result  from  a  warfare  between  others, 
prosecuted  within  its  immediate  vicinity.  But  whatever  may 
have  been  the  origin  of  this  claim,  or  by  whatever  reasons  sus- 
tained, the  precise  nature  of  this  sovereignty  is  involved  in  some 
obscurity.  It  will,  however,  be  unnecessary  to  investigate  thai 
minutdy,  in  order  to  explain  the  difficulty  which  the  argument 
on  this  branch  of  the  subject  was  intended  to  present.  By  ex« 
amining  the  constitution  of  the  admiralty  and  prize  courts,  and 
the  power  derived  to  the  captors  by  the  prize  commission,  it 
will  become  obvious  that  it  has  no  connexion  at  all  with  the  ge» 
aeral  question  of  prize-^that  it  affords  protection  under  parti* 
cular  circumstances  to  a  friend,  never  to  an  enemy— that  it  is 
an  appendage  (if  I  may  use  the  term)  to  a  neutral  territory— 
but  does  not,  and  cannot  exist  between  belligerents. 

The  common  admiralty  jurisdiction  (as  Comyn  calk  it)  ex* 
tends  to  all  things  done  euper  altum  mare*  The  prize  jurisdic- 
tion is  not  thus  limited.  It  embraces  the  whole  question  of  prize, 
unrestrained  by  the  locality  of  the  capture:  it  takes  cognizance 
of  all  captures,  no  matter  where  made,  if  made  €ta  prize.  The 
validity  oiiht  capture  depends  on  the  ^^jus  beUV^zs  determined 
by  the  law  of  nations.  The  effect  and  ultimate  direction  of  the 
forfeiture  depends  on  the  rights  granted  by  the  terms  of  the 
commission,  as  explained  by  legal  definitions,  and  recognized  by 
universal  usage. 
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What,  then,  does  the  prize  commission  grant? 
To  make  captures  of  enemy  goods  on  the  high  seas^  limiting 
the  power  intended  to  be  conveyed,  by  the  very  terms  that  limit 
the  common  admiralty  jurisdiction.  By  ascertaining  the  extent 
of  that  jurisdiction,  we  must  necessarily  discover,  what  is  meant 
by  the  high  seasy  and  thus  the  interest  derived  from  this  capture. 
IVbod  ^Yt^  the  answer  of  the  judges  of  the  realm,  to  the  com- 
plaints of  the  admiral  concerning  prohibitions  granted  by  the 
common  law  courts.  In  different  places,  they  say,  ^*  by  the  laws 
of  this  realm,  the  court  of  the  admiral  has  no  cognizance  or  ju- 
risdiction of  any  manner  of  contract,  plea,  &c.  within  any  county 
of  the  realm,  either  upon  the  land  or  the  water.  It  is  not  mate- 
rial whether  the  place  be  upon  the  water,  infra  Jluxum  et  rr- 
fuxum  aqtta^  but  whether  it  be  upon  any  water,  within  any  coun* 
ly,"  ^Ukingthat  to  be  the  sea,  wherein  the  admiral  hath  juris- 
diction, which  is  before  by  law  described  to  be  out  of  any 
county.** 

Comyn  says,  ^  the  admiralty  has  jurisdiction  in  matters  on 
the  main  sea^  or  coasts  of  the  sea,  not  being  part  of  the  body  of 
any  county.  And  if  it  be  between  high  and  low  water  mark 
when  the  sea  flows;  for  then  it  is  sufier  altum  mare^  though  upon 
the  reflux  it  be  infra  corpus  comitatus*^^ 

The  admiralty,  then,  has  jurisdiction  on  all  waters,  not  infra 
corpus  comitaius;  and  how  is  it  given?  by  the  very  terms  con- 
tained in  this  commission.  All  waters,  therefore,  not  compre- 
hended within  the  body  of  a  county,  constitute  a  part  of  the 
high  sea:  unless  it  can  be  shown,  then,  that  this  capture  was 
made  within  the  limits  of  a  county,  it  was  well  made,  and  vests 
an  interest  in  the  captors. 

In  analogy  to  the  British  practice,  it  has  been  contended,  that 
by  reason  of  the  locality  of  the  capture,  the  forfeiture  must  go 
to  the  government,  in  the  nature  of  a  droit  of  admiralty  ^  because 
included,  I  presume,  in  the  terms  of  the  British  order,  which 
gives  a  direction  to  the  forfeiture.  But  we  have  neither  droits 
of  admiralty,  nor  such  an  order;  the  whole  subject  must  be  re- 
gulated by  the  commission  and  instructions.  We  can  only  dis- 
cover what  has  been  reserved  to  the  government,  by  ascertaining 
what  has  been  gcanted.  They  have  authorised  captures  on  the 
high  seasy  which  I  think  has  been  shown,  to  include  the  spot 
where  this  capture  was  made.  i 
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If  even  we  had  droits  of  admiralty^  and  an  exact  copy  of  that 
order  in  force  here,  still  the  forfeiture  would  go  to  the  captors* 
The  place  of  capture  is  not  embraced  by  either  of  the  terms 
used  in  it,  as  appears  clearly  in  2  Brown  61,  and  by  the  ezposi* 
tion  given  of  them  by  Sir  William  Scott  in  1  Rob.  194. 

It  is  insisted— 

3dly.  That  this  property  is  exempt  from  capture,  because 
proceeding  in  an  American  vessel,  aind  under  the  American 

flag. 

This  objection  would  seem  to  be  sufficieltitly  answered  by  the 
principles  already  laid  down.  The  same  rules  that  explain  the 
admiralty  jurisdiction,  and  designate  the  limits  between  it,  and 
the  common  law  jurisdiction,  must  determine  what,  under  the 
law  of  nations,  is  to  be  considered  in  the  territory^  so  as  to  ex,- 
empt  it  from  capture.— 'It  must  be  within  the  common  law  juris- 
diction, within  the  body  of  a  county. 

The  notion  that  vessels  must  be  considered  as  part  of  the 
territory  of  a  nation,  is  antiquated  and  exploded.  The  most 
strenuous  advocates  for  iht  freedom  of  goods  in  free  ships^  no 
longer  place  the  controversy  on  that  ground. 

The  principle  first  formally  promulgated  in  the  Consolato  del 
mare  about  the  12th  century,  that  enemy  property  was  good 
prize  on  board  free  ships,  has  certainly  been  contested  at  diflPer- 
ent  periods.  It  has  sometimes  been  admitted  and  rejected  bjr 
the  same  and  different  nations:  but  the  high  authority  of  that  cc^ 
lebrated  code,  has  generally  prevailed  where  treaty  stipulations 
did  not  establish  a  different  rule.  Within  our  own  times  it  has 
been  attempted  with  great  force  and  with  much  spirit,  to  estab- 
lish a  different  principle,  but  it  was  lost  with  the  scattered  frag- 
ments of  the  armed  neutrality. 

Amidst  the  uproar  of  the  world,  the  flag  too,  has  dwindled  in* 
to  a  vain  emblem  of  sovereignty,  protecting  nothing;  nothing^ 
certainly  but  the  vessel,  and  designating  only  to  what  portion  of 
the  globe  she  belongs.  These  are  the  principles  of  England* 
They  were  recognised  by  our  government  in  its  correspondence 
with  the  French  minister  in  the  year  1793,  and  I  am  not  pre- 
pared to  deny  that  they  are  founded  in  reason. 

The  additional  instructions  issued  by  the  president,  have  been 
relied  on  as  a  ground  of  defence.  These  instructions  were  pre<^ 
pared  and  dated  at  the  city  of  Washington,  the  26th  August. 
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Oq  the  29th  they  were  known  here.  The  privateer  Tickler  was 
then  at  sea,  and  there  is  no  evidence  at  all  to  show,  that  she  had 
a  knowledge  of  them  at  the  time  this  capture  was  made,  to  wit^ 
the  3d  September.  Indeed  all  presumption  is  against  it.  Consi- 
dering, then,  the  captain  of  this  privateer  as  ignorant  of  these 
instractions,  and  under  the  circumstances  of  the  case,  he  must 
be  so  considered,  I  am  of  opinion,  that  they  could  have  no  eflfect 
or  operation  on  his  conduct.  There  is  a  material  difference  be- 
tween acting  in  ignorance  of  a  supreme  legislative  act  and  of 
executive  prders.  The  one  affords  no  impunity  to  the  commis- 
sion of  a  crime:  the  publication  of  a  law  enacted  by  the  known 
public  authority  of  the  country,  which  operates  upon  every 
member  of  the  community,  is  the  only  notice,  which,  in  the  na- 
ture of  things,  can  be  given  of  it.  A  knowledge  of  it  must  be 
presumed  ex  neces^itaiCy  from  the  impossibility  of  giving  to  it 
farther  publicity.  But  a  private  executive  instruction,  for  the 
government  of  a  certain  class  of  public  agents,  can  be  made 
known  to  them  in  a  different  manner,  and  must  be  so,  before 
they  can  be  governed  by  it.  In  short,  the  one  is  a  public,  the 
other  a  private  instrument.  Ignorance  of  the  one  cannot  be  al- 
leged)  but  the  other  cannot  be  obeyed  unless  known.  A  law  ope- 
rates until  repealed  with  the  same  solemoit}'  with  which  it  was 
enacted.  An  instruction  must  be  obeyed,  until  revoked  with 
the  same  formality  with  which  it  was  given.  The  original  in- 
«tructioa  was  given  and  communicated  to  the  commanders  of 
these  vessels,  and  another  intended  to  annul  or  supersede  it, 
must  be  given  and  communicated  to  them  in  like  manner  to  pro- 
duce that  effect;  until  then  the  first  instruction  is  their  only 
rule  of  action. 

Again— this  is  a  warlike  operation.  Considering,  then,  these 
instructions  of  the  president  in  a  miliury  point  of  view,  is  not 
every  act  done  under  the  one  legal  and  effectual  until  another  is 
communicated?  If  the  libellants  had  been  instructed  to  capture 
property  of  this  description,  would  they  not  have  been  bound  to 
do  so,  until  an  order  interdicting  it,  was  received? 

The  case  has  been  likened  to  captures  made  after  a  treaty  of 
peace  signed;  but  there  is  not  the  least  similitude.  To  capture 
enemy  property  is  a  right  of  war.  If  there  be  no  war,  there  can 
be  no  capture.  The  right  to  capture  is  during  war,  and  is  ex- 
Mguished  with  it,  eo  instante.  Some  publicists  have  contended^ 
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even  that  a  capture  is  good  till  notice  of  peace  received^-But 
that  is  exploded. 

I  am  clearly  of  opinion,  therefore,  that  these  instructions  cttt 
have  no  weight  under  the  circumstances  of  this  case. 

But  suppose,  for  a  moment,  that  they  were  to  have  effect-^ 
that  they  were  known,  or  though  not  known,  that  stiU  they  were 
binding.  That,  it  seems  to  me,  would  only  raise  a  question  be- 
tween the  government  and  the  captors.  If  this  be  enemy  pro- 
perty,  this  court  would  not  restore  it.  If  the  captors  have  no 
claim,  it  would  be  condemned  to  the  government. 

But  from  the  best  view  I  am  able  to  take  of  these  additional 
instructions,  it  appears  to  me,  that  they  were  not  intended  to 
touch  the  case  of  enemy  property.  It  is  well  known,  that  at  the 
commencement  of  the  war,  American  vessels,  laden  in  most 
cases  with  American  property,  were  molested  and  captured  by 
privateers,  with  a  view  to  a  condemnation,  on  the  ground  of 
being  engaged  in  an  illegal  trade  with  the  enemy.  As  these  ves- 
sels sailed  in  ignorance  of  the  war,  the  government  though 
that  under  all  the  circumstances  of  the  case,  they  were  entided 
to  consideration  and  lenity.  These  instructions,  then,  were  is- 
sued to  protect  American  vessels  and  American  property  fronii 
molestation  before  their  arrival,  without  intending,  in  my  judg- 
ment, to  interfere  with  the  question  of  prize  in  relation  to  ene- 
my property.  If  it  were  otherwise,  it  would  present  the  case  of 
the  executive  abrogating,  not  only  a  right  already  vested  by 
law,  but  one  which  is  universally  given  and  recognised  in  mo- 
dern warfare-— to  capture  enemy  property  on  the  high  seas;  and 
a  proceeding  resulting  in  nothing  but  drawing  the  forfeiture  to 
the  government;  thus  frustrating  the  very  objects  which  had  led 
these  people  to  this  species  of  warfare;  to  capture  hostile  proper- 
ty within  the  limits  prescribed  by  their  commission  I  cannot 
give  to  these  orders  a  construction  that  will  lead  to  this  conclu- 
sion. 

The  last  question  to  be  considered  is— 

Whether  Mr.  Richardson,  in  whose  behalf  this  property  is 
claimed,  is,  for  the  purposes  of  this  proceeding,  entitled  to  all 
the  rights  and  immunities  of  an  American  citizen. 

In  the  prosecution  of  this  inquiry,  I  shall  not  stop  to  examine 
whether  a  naturalization,  obtained  for  special  and  temporary^ 
and  not  for  general  and  permanent  purposes,  can  be  valid  and 
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cffectnad?  Whether  a  govenmieiit  is  bounds  mider  any  drcttn-* 
staoces,  to  protect  a  citizen  or  subject,  who  not  only  withdraws 
voluntarily  from  the  performance  of  every  duty,  but  who,  for 
nearly  ^^  twice  the  period  that  ordinary  calculation  assigns  to 
the  continuance  of  human  life,"  incorporates  himself  and  his 
resources  with  the  numbers  and  the  wealth  of  another  nation? 
These,  in  my  judgment,  are  questions  well  worthy  of  considera- 
ttou,  aad  kss  easy  of  solution  than  seems  to  be  apprehended. 
But,  as  I  have  already  exceeded  the  limits  usually  observed  on 
occasions  of  this  sort,  I  shall  wave  their  discussion  now,  and 
notice  only  the  more  limited  difficulties  suggested  by  the  course 
of  the  argupsent. 

The/  facts  rdative  to  Mr.  Richardson's  naturalization  here, 
and  residence  abroad,  as  disclosed  by  the  further  proof  which 
was  ordered,  are  these: 

It  appears  that  he  was  naturalized  as  a  citizen  of  the  United 
States,  in  the  year  1795,  according  to  the  laws  then  in  force  on 
that  subject;  that  in  1797  he  went  to  England;  that  in  1799  he 
came  again  to  this  country,  and  returned  to  England  in  1800 
•— 'Wher^  be  continued  to  reside  till  March,  1813,  making  a  resi- 
dence of  16  years  in  England,  with  the  exception  of  a  visit  to 
this  country  of  a  few  months.  The  effect  of  that  will  presently 
be  noticed. 

It  is  contended  by  the  captors  that  this  residence  constitutes 
a  domicil  imder  the  law  of  nations.  A  commercial  residence, 
within  the  principles  of  prize  law,  investing  the  claimant  with  all 
the  characteristics  of  a  British  trader ^  and  involving  him  in  all 
the  consequences,  and  ail  the  evils  incident  to  that  character. 

I  thinK  it  may  be  assumed  as  a  principle,  that  the  law  of  na- 
tions, without  regarding  the  municipal  regulations  prescribed 
for  his  admission,  views  every  man  as  a  member  of  the  society 
in  which  he  is  found.  Residence  is  prima  facie  evidence  of  na- 
tional character;  susceptible,  however,  at  all  times,  of  explana* 
tion.  ^If  it  be  for  a  specisd  purpose,  and  transient  in  its  nature,  it 
shall  not  destroy  the  original  or  prior  national  character.  But  if 
it  be  taken  up  animus  manendi^  with  the  intention  of  remaining, 
then  it  becomes  a  domicile  superadding  to  the  original  or  prior 
character,  the  rights  and  privileges,  as  well  as  the  disabilities 
and  penalties  of  a  citizen  or  subject  of  the  country  in  which  the 
residence  is  established* 
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^*  The  domicile"  says  Vattelf  *'  is  the  habitation  fixed  in  aof 
place  with  an  intention  of  always  staying  there.  A  man  does 
not  then  establish  his  domicil  in  any  place,  unless  he  makes  suf- 
ficiently known  bis  intention  of  fiidng  there,  either  tacitly^  or  by 
an  express  declaration!" 

Again— -^^  The  natural  or  original  domicil  is  that  given  us  by 
birth,  where  our  father  had  his;  and  we  are  considered  as  retain* 
ing  it,  till  we  have  abandoned  it  in  order  to  choose  another* 
The  domicil  acquired^  is  that  where  we  settle  by  our  own 
choice." 

This  is  the  general  principle,  determining  the  national  cha- 
racter solely  by  the  domicil,  whether  natural  or  acquired.  As 
the  original  domicil  IS  given  by  birth,  it  requires  no  explanation. 
But  what  shall  constitute  an  acquired  domicil? 

Although  the  definition  given  of  it,  appears  at  first  view,  suf- 
ficiently plain^  yet  in  analyzing  it,  we  have  soon  to  encounter  an 
important  difficulty.  When  shall  the  intention  to  remain  be 
deemed  to  exist?  If  it  be  not  openly  declared,  when,  as  Vattel 
expresses  it,  shall  it  be  deemed  to  be  tacitly  made  known?  What 
shall  be  evidence  of  the  animus  manemU  and  determine  the  in- 
tention? 

In  order  to  ascertain  this,  we  must  resort  to  the  exposition  of 
able  magistrates,  whose  duty  it  has  been  to  expound  and  apply 
this  public  law;  we  must  descend  into  an  examination  of  the 
judgments  and  official  acts  of  tribunals  sitting  and  deciding  un« 
der  the  law  of  nations. 

It  has  been  contended  that  the  practical  illustration  of  this 
doctrine,  derived  from  the  course  and  practice  of  the  prize 
courts,  justifies  the  following  conclusions: 

1st.  That  no  residence  establishes  a  domicil  to  any  hostile 
purpose,  or  operating  a  condemnation  of  goods,  but  that  which 
is  either  taken  up  or  continued  after  the  commencement  of  hos- 
tilities. 

2d.  That  on  the  breaking  out  of  war,  a  citizen  or  subject  of 
one  belligerent  country,  has  a  right  to  return  from  the  other, 
and  bring  with  htm,  or  withdraw  from  thence,  his  goods  and 
efiects. 

I  think  the  consideration  of  these  propositions  will  embrace 
all  the  arguments,  and  lead  to  an  examination  of  all  the  authori- 
ties which  are  in  any  way  applicable  to  the  meriu  of  this  cause. 
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It  must  be  remembered,  that  the  principle  laid  down  by  VaU 
tel  is  general,  and  must  be  universal  in  its  application.  It  has 
no  relsftion  trhatever,  to  either  a  state  of  war  or  peace.  The 
different  authorities  which  have  been  cited,  must  all  be  ex- 
amined with  a  reference  to  that. 

The  most  general  view  which  has  been  taken  of  this  subject 
by^'sir  Wm.  Scott,  is  in  the  case  of  the  Harmony^  2  Rob.  266. 

^*  Of  the  few  principles,''  he  says,  *^  that  can  be  laid  down  ge* 
nerally,  I  may  venture  to  hold^  that  time  is  the  grand  ingredient 
in  constituting  domicil.  I  think  that  hardly  enough  is  attributed 
to  iu  effects;  in  most  cases  it  is  unavoidably  conclusive;  it  is  not 
unfrequently  said,  that  if  a  person  comes  only  for  a  special  pur- 
pose, thai  shall  not  fix  a  domicil.  This  is  not  to  be  taken  in  an 
unqualified  latitude,  and  without  some  respect  had  to  the  time 
which  such  a  purpose  may  or  shall  occupy;  for  if  the  purpose  be 
of  a  nature  that  may,  probably,  or  does  actually  detain  the  per-* 
son  for  a  great  length  of  time,  I  cannot  but  think  that  a  general 
residence  might  grow  upon  the  special  purpose.  That  against 
such  a  long  residence,  the  plea  of  an  original,  special  purpose 
could  not  be  averred;  it  must  be  inferred,  in  such  a  case,  that 
other  purposes  forced  themselves  upon  him,  and  mixed  them- 
selves with  his  original  design,  and  impressed  upon  him  the  cha* 
racter  of  the  country  where  he  resided." 

Surely,  if  terms  can  be  explicit,  and  language  can  be  plain, 
this  is  so.  There  is  in  it  not  the  least  allusion  to  a  state  of  hos- 
tilities, or  to  a  belligerent  country.  The  terms  are  as  compre- 
hensive as  those  of  Vattel — ^Sbowing,  that  residence  alone, 
wherever  it  may  be,  is  the  source  and  foimdation  of  domicile  and 
that  from  the  length  of  the  residence  is  derived  the  evidence  of 
an  intention  to  remain.  If  this  be  not  so,  why  is  time  the  grand 
ingredient  in  constituting  domicil?  If  residence  in  a  hostile 
country  were  necessary,  that  would  be  the  grand ingreAent;  the 
characteristic  feature  in  this  acquired  character,  which  works  a 
forfeiture  of  goods. 

But  it  is  said,  that  the  further  remarks  of  this  great  authority 
in  the  same  case,  furnish  an  inference  tmfavourable  to  the  opf* 
nion  I  have  expressed. 

^  Suppose  a  man  comes  into  a  belligerent  country,  at  or  be- 
fore the  beginning  of  a  war;  it  is  certainly  reasonable  not  to 


88 

bind  him  too  soon,  to  an  acquired  character,  and  to  allow  him  a 
fair  time  to  disengage  himself/' 

From  this  I  should  draw  an  argument  direcdy  the  reverse  of 
that  which  it  has  been  cited  to  suppor^»why  is  it  too  soon  to 
bind  him  to  an  acquired  character,  who  comes  into  a  belligerent 
country  at  or  before  the  beginning  of  a  war?  Most  assuredly  be- 
cause he  had  not,  by  a  residence  previous  to  the  war,  establish- 
ed a  domicile  or  manifested  his  intention  to  remain.  His  resi- 
dence had  been  too  short  to  afford  evidence  of  a  determination 
to  fix  his  habitation  there.  He  shall,  therefore,  be  permitted  to 
make  his  election,  to  retire,  and  be  allowed  a  fair  time  to  disen* 
gage  himself.  If  this  claimant  had  arrived  in  England  at,  or 
immediately  preceding  the  war,  we  would  have  bad  a  very  dif- 
ferent case  to  examine. 

Sir  William  Scott  proceeds.  ^^  In  proof  of  the  efficacy  of  mere 
time,  it  is  not  impertinent  to  remark,  that  the  same  quantiiy  of 
business,  which  would  not  fix  a  domicil  in  a  certain  space  of 
time,  would  nevertheless  have  that  eflPect,  if  distributed  over  a 
larger  space  of  time.  Suppose  an  American  comes  to  Europe, 
with  six  temporary  cargoes,  of  which  he  had  the  present  care 
and  management,  meaning  to  return  to  America  immediately; 
diey  would  form  a  different  case  from  that  of  the  same  Ameri- 
can, coming  to  any  particular  country  of  Europe,  with  one  car- 
go, and  fixing  himself  there,  to  receive  five  remaining  cargoes, 
one  in  each  year  successively.  I  repeat,  that  time  is  the  great 
agent  in  this  matter;  it  is  to  be  taken  in  a  compound  rado,  of 
the  time  and  the  occupation,  with  a  great  preponderance  on  the 
article  of  time:  be  the  occupation  what  it  may,  it  cannot  happen, 
but  with  few  exceptions,  that  mere  length  of  time  shall  not  con* 
stitute  a  domicil.'* 

He  here  supposes  an  American  to  go  to  ftfre^/v^— -not  to  any 
particular  hostile  country,  and  to  remain  for  five  years,  intimat- 
ing distinctly,  that  it  would  fix  on  him,  the  national  character  of 
the  country  in  which  he  was  thus  established. 

It  appears  also,  from  the  same  case,  that  one  of  the  Murrays 
was  considered  by  the  common  law  of  England,  as  a  British  ira^- 
^(fr,  subject  to  the  bankrupt  laws  of  that  kingdom.  How  a  Bri- 
tish trader?  Hostilities  did  not  exist  then  between  that  country 
and  this.  He  had  acquired,  therefore,  the  character  of  a  British 
trader^  by  a  residence  in  time  of  peace.  It  is  that  character  that 
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brou^t  him  within  the  operation  of  these  local  laws,  and  that 
character  that  would  work  a  condemnation  of  his  property  in 
the  prize  courts  of  a  nation  at  war  with  England. 

This  case  is  so  replete  with  information  on  this  subject^  that 
I  shall  notice  one  other  passage,  found  in  the  judgment  of  the 
court. 

^^  Time,  I  have  said,  is  a  great  agent  in  those  matters,  and  I 
should  have  been  glad  to  have  heard  any  instance  quoted,  oa 
the  part  of  Mr.  Murray,  in  which  a  residence  of  four  years, 
connected  with  a  former  residence,  was  deemed  capable  of  any 
explanation.^^ 

It  is  true,  that  the  residence  of  the  claimant,  in  that  case,  was 
in  a  hostile  country;  but  it  is  equally  true,  that  in  the  passages  to 
which  I  have  referred,  the  court  lays  down  the  general  principle, 
without  any  reference  whatever  to  the  fact,  as  is  obvious  from 
the  context,  and  his  general  reasoning  on  the  subject. 

The  case  of  the  Indian  Chiefs  3  Rob.  p.  1 7*  affords  much  light 
on  this  question.  This  vessel  was  seized  in  a  British  port  where 
she  came  for  orders,  on  a  voyage  from  an  enemy  colony  to  Ham- 
burgh. The  claimant  was  a  native  American,  and  the  court,  after 
stating  that/act  J  says: — 

^  He  came,  however,  to  this  country  in  1783,  and  engaged  ia 
trade,  and  has  resided  in  this  country  till  1797'^uring  thatpC' 
riodht  was  undoubtedly  to  be  considered  as  an  English  trader; 
for  DO  position  is  more  established  than  this,  that  if  a  person ^^^^ 
into  another  country  and  engages  in  trade^  and  resides  there,  he 
is  by  the  law  of  nations,  to  be  considered  as  a  merchant  of  that 
country;  I  should  therefore  have  no  doubt  an  pronouncing  that 
Mr.  Johnson  was  to  be  considered  as  a  merchant  of  this  country, 
at  the  time  of  the  sailing  of  this  vessel  on  her  outward  voyage." 

The  vessel  sailed  in  1795*  The  residence  in  this  case  was 
12  years. 

In  the  case  of  Mr.  Miller,  the  claimant  of  the  cargo  of  this 
vessel,  the  principle  under  consideration  was  applied  with  great 
rigor. 

He  was  an  American  citiaen  and  American  consul,  resident 
in  some  of  the  remote  possessions  of  Great  Britain,  in  India. 
He  was  for  that  reason  pronounced  by  the  court  of  admiralty,  a 
British  merchant,  and  his  property  condemned  for  being  engag* 
ed  in  a  trade  prohibited  to  British  subjects. 
No.  XXI.  M 
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It  18  very  manifest,  therefore,  that  foreigoerB,  who  reiide  in 
Great  Britain  and  enter  into  trade,  are  considered  by  the  govern* 
ment  and  courts  of  that  country,  in  pursuance  of  the  general 
principle  of  the  law  of  nations,  as  British  merchants,  entitled  to 
an  the  privileges,  and  subject  to  all  the  restrictions  of  the  native 
merchants,  of  that  kingdom* 

It  also  appears  from  other  cases,  that  the  priadple  is  impar- 
tially and  universally  applied.  That  their  ctim  subjects^  when  set^ 
tied  abroad,  are  allowed  all  the  benefits,  and  held  to  aU  the  re* 
straints  of  the  native  subjects  of  the  country  in  wludi  diey  re- 
side. If  resident  in  a  neutral  country,  they  are  treated  as  neutral 
merchants,  and  may  trade  freely,  even  with  the  enemies  of  their 
native  land. 

This  general  rule,  is  given  by  Sir  WiUiam  Scott  in  the  case 
of  the  Emanutly  1  Rob.  349. 

*^  The  general  rule  is,  that  a  person  living,  hmafide^  m  a  neu- 
tral  country,  is  fully  entided  to  carry  on  a  trade  to  die  aame  ex- 
tent, as  the  native  merchants  of  the  dountry  in  wluch  he  re- 
sides." 

In  the  case  of  the  Dree  Gebroedere^  4th  Rob.  191,  and  the 
AdrianOj  1  Rob.  163,  the  rule  is  exem^fied*  Grant  and  Bo- 
land,  the  respective  claimants,  were  both  nadve  subjects  of 
Great  Britain,  claiming  the  American  character*  It  does  not 
appear  that  they  were  ever  naturalized  in  this  country*  The 
court  makes  no  allusion  to  that  circumstance,  with  the  view,  no 
doubt,  if  the  fact  were  so,  to  avoid  discussii^  die  question  of 
naturalization.  He  examines  nothing  but  tliefr  reaideiice,  aad 
admits,  that  if  they  had  suficiently  proved  it  to  have  been  in 
this  country,  they  would  have  been  entitled  to  a  neutral  diame- 
ter. 

In  the  case  of  La  Virginie^  S  Rob.  91,  a  Frenchman  dumed 
the  benefit  of  the  American  character,  and  it  is  fully  admitted? 
by  the  courts  that  if  he  had  sufficiendy  made  out  lua  residence  to 
have  been  in  this  country,  he  would  have  been  entitled  to  resto* 
ration  as  a  neutral. 

So  it  has  been  decided,  even  by  the  lords  on  appeal,  tluit  a 
British'bom  subject,  resident  at  Lislx>n,  acquires  by  that  cir- 
oumsunce,  the  Portuguese  character,  and  can  trade  with  im- 
punity with  the  enemies  of  England.  And  it  would  seem,  by  a 
recent  decision,  that  the  same  rights  are  allowed  to  British  sub- 
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jecta  resident  in  this  coontry.  There  are  a  great  variety  of 
cases  as  well  in  the  common  law  books,  as  in  the  admiralty  deci« 
stons,  which  have  a  bearing  in  point  of  principle  on  this  ques* 
tlon;  but  it  cannot  be  necessary,  nor  is  it  now  convenient,  to 
aaadf  se  tllem  alL  From  all  I  think  it  appears  very  conclasively, 
that  residence  gives  national  character,  independent  of  the  poli* 
tical  state  or  condition  of  the  country  in  which  it  is  established* 
Wliether  the  native  country,  or  the  adopted  country,  be  at  war  or 
peace,  is  perfecdy  immaterial*  By  residencej  neutrab  become 
belligerents,  and  belligerents  neutrals* 

But  the  question  constandy  recurs;  what  is,  ndiat  constitutes 
this  residence}  And  it  certainly  is  not  easy  to  answer  it  with 
precision.  It  must  be  such  a  residence,  however,  as  will  stop 
the  par^  from  saying,  that  he  came  for  a  special  or  temporary 
purpose,  such  as  will  fix  upon  him  the  ammus  manendi  the  ia« 
tention  to  remain*  The  residence  itself,  as  I  have  said,  \%  prima 
Jaaeejndionct  of  the  intention;  if  continued  it  becomes  in  pro- 
cess of  time  conclusive.  In  the  case  of  the  Indian  Chiefs  If 
years  was  decided  to  have  that  effect.  In  the  case  of  the  Emim 
deny  to  years  was  said  to  fix  the  national  character.  In  that  of 
the  Harmony^  4  years  was  declared  not  susceptible  of  explana* 
tion. 

In  tUs  case  diere  has  been  a  residence  of  16  years,  with,  the 
esceptton  of  a  visit  to  this  country.  It  is  weH  established  that  a 
temporary  excursion,  either  to  the  place  of  the  original  domicile 
or  to  any  other,  shall  not  be  deemed  to  interrupt  the  residencei 
the  time  previous  to  the  absence  shall  attach  to  that  subsequent^ 
and  constitute  a  continued  residence* 

But  taking  the  time  most  favorable  to  the  claimant,  there  is 
an  uninterrupted  residence  of  13  years,  which,  in  my  judgment, 
is  unavoidsbly  conclusive. 

In  this  case,  most  especially.  Mr.  Richardson  is  a  native  Bri- 
tish  sttljcct,  and  the  same  authority,  so  often  quoted,  says—**  It 
is  always  to  be  remembered,  that  the  native  character  easily  re* 
verts;  and  that  it  requires  fewer  circumstances  to  constitute  do- 
snicil  in  the  case  of  a  native  subject,  than  to  impress  the  national 
character  on  one  who  is  originally  of  another  country.''  La 
Virginiey  5  Rob.  91. 

This  rule  applies  here  with  great  force.  It  does  not  appear, 
from  any  evidence  that  has  been  produced,  that  Mr*  R.  was  rcf 
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cognized  in  England  as  a  citizen  of  America;  smd  upon  the  ge- 
neral principles  held  by  the  government  of  that  country,  we 
must  presume,  that  he  mingled  again  with  the  mast  of  its  popu- 
lation, as  a  legitimate,  complete  British  subject,  enjoying  all  the 
rights  and  advantages  of  that  character  without  being  subject  to 
to  any  of  the  restrictions  and  inconveniences  of  an  American 
citizen.  It  does  not  appear  that  even  after  the  war,  he  was,  by 
himself,  or  by  others,  considered  liable  to  the  ordinary  evils  in- 
cident to  the  citizens  of  a  hostile  country. 

There  may  be  other  evidence  of  the  intention  than  that  which 
mere  length  of  residence  affords.  The  intention  may  be  openly 
declared,  publicly  made  known,  and  that  however  short  the  re- 
sidence may  be,  shall  establish  the  domiciL 

Whitehill  had  been  but  two  days  in  the  enemy  country  when 
war  was  declared;  but  he  had  previously  avowed  his  intention 
to  remain,  and  his  property  was  condemned. 

It  has  been  alleged  that  Mr.  Richardson  was  established  in 
Liverpool  as  a  commission  merchant  only,  and  that  he  was  not 
engaged  in  general  commerce:  that  is  wholly  immaterial— -^»W 
this  shipment,  he  can  only  be  recognized  as  a  merchant;  his  do- 
micil  is  established,  and  this  transaction  imparts  to  it  a  commer- 
cial character. 

Having  endeavoured  to  show  how  a  domicil  is  established — 
how  a  foreign  commercial  character  is  acquired,  it  will  be  pro- 
per to  Inquire  how  it  is  divested;  how  a  citizen  of  one  country 
can  disengage  himself  and  his  property  from  the  effects  and  con- 
sequences of  a  residence  established  in  another;  and  this  brings 
me  to  an  examination  of  the  last  point  which  I  have  proposed  to 
consider. 

It  is  insisted  that  Mr.  Richardson,  being  a  naturalized  citizen 
of  the  United  States,  had  a  right  to  withdraw  his  property  from 
the  hostile  country. 

As  a  general  proposition,  I  think  this  cannot  be  maintained: 
it  is  by  no  means  clear,  that  a  citizen  or  subject  of  one  bellige- 
rent can,  strictijurisj  withdraw  any  thing  from  the  territories  of 
the  other.  It  is  no  doubt  true,  that  honajide  cases  of  this  kind 
are  treated  whh  indulgence;  and  that,  from  motives  of  publiQ 
policy,  the  general  principles  of  the  laws  of  war,  are  not  unfre- 
quently  relaxed  and  accommodated  to  the  sufferings  and  pecu- 
liar circumstances  of  individuals*  But  it  is  of  no  use  to  discuss 
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the  priiiciple,  unleaB  the  £wti  £scloted  can  bring  the  catfe  with^ 
iait. 

It  is  both  proved  and  admitted,  that  this  property  was  ship* 
ped  before  the  declaration  of  war  was  known  to  the  claimant, 
and  it  is  difficolt  to  conceive  how  property  can  be  claimed  here 
as  wtthdrawn  from  the  hostile  country,  when  it  was  sent  before 
the  claimant  knew  that  the  respective  nations  were  at  war.  This 
difficulty  is  increased  by  the  full  proof  before  the  court,  that 
these  goods  were  shipped  for  sales  and  returns.  They  were  not 
sent  to  remain  here,  and  wait  the  arrival  of  the  owner*  k  is 
clearly  established  by  the  papers^  that  they  were  to  be  sold  as 
soon  as  might  be  convenient,  and  the  avails  remitted  to  him  in 
England.  All  expectation  of  success,  therefore,  from  this 
source  must  certainly  be  ill  founded. 

It  is  further  urged,  that  Mr.  Richardson's  affidavit  and  others, 
offered  as  further  proof,  show  that  he  intended  to  return  to  this 
country.  The  affidavits  which  have  been  produced  to  this  point, 
are  those  of  Robert  Falkner,  James  Mills,  and  John  Sill.  Their 
affidavits  go  to  shew,  that  Mr.  Richardson,  while  in  England,  at 
different  times  expressed  an  intention  to  return  to  America,  if 
the  orders  tn  council^  compioined  of  by  this  country y  were  not  re* 
peakd^andthe  commercial  intercourse  between  the  two  countries 
restored,  Mr.  Richardson  himself,  deposes  that  he  did  make 
these  declarations,  and  did  entertain  that  intention. 

These  facts  are  well  proved,  and  the  claimant  is  entitled  to 
the  full  benefit  of  them.  But  however  distinctly  these  declara* 
tions  were  made  and  repeated,  and  however  earnest  and  decisive 
ths^  intention  may  have  been,  I  hold,  on  the  authority  of  the 
judgment  in  the  case  of  the  President  and  many  others,  that  it  is 
perfectly  immaterial  and  unavailing  in  a  prize  court. 

'^  A  mere  intention  to  remove,'*  said  Sir  William  Scott,  *'has 
never  been  held  sufficient,  without  some  overt  act^  being  merely 
an  intention,  residing  secretly  and  undistinguishably  in  the  breast 
of  the  party,  and  liable  to  be  revoked  every  hour.  The  expres* 
sions  of  the  letter  in  which  this  intention  is  said  to  be  found,  are, 
I  observe,  very  weak  and  general,  of  an  intention  merely  infu" 
turom  Were  they  even  much  stronger  than  they  are,  they  would 
not  be  sufficient;  something  more  than  mere  verbal  declaration; 
some  solid  fact,  showing  that  the  party  is  in  the  act  of  withdraw- 
ing, has  always  been  held  necessary  in  such  cases.'*  5  Rob.  250. 


94 


Besides,  tlie  inteadoo  which  was  coterteiaed,  rested  whoUjr 
on  a  contingenaf^  the  alternative  of  which  might  instantly  have 
obliterated  this  impression  from  hb  mtnd^  and  produced  a  de- 
termination not  to  return*  This,  in  fact,  must  have  been  the 
state  of  the  claimant's  mind  at  die  moment  this  shipnsent  was 
made.  He  knew  not  of  the  war,  and  the  only  assigned  caaae 
for  his  iateation  to  return  to  America  was  removed.  la  hia 
opinion  the  orders  in  council  were  90  revoked^  diat  die  usual 
commercial  intercourse  between  the  two  countries  would  bo 
soon  restored.  Under  that  supposition  these  goods  were  ship- 
ped,  and  from  his  own  showing,  therefore,  I  am  not  only  au- 
thorised, but  bound  to  presume,  that  the  intention  to  return  to 
this  country  did  not  at  that  moment  exist. 

But  if  it  had  so  existed,  the  judgment  in  the  case  of  the  huBan 
ChUf^  3  Rob.  24,  shows  how  insufficient  and  ineffectual  it  is  con* 
sidcred  in  the  prize  courts  of  England.  It  is  there  most  deci- 
sively statedr-that  the  character  acquired  by  residence^  ceases 
only  by  fMn*re«i<^nc0^— that  it  ceases  only  from  the  time  the 
party  turns  hUback  on  the  country  where  he  has  resided,  on  hia 
way  to  hia  own— 4hat  it  adheres  to  him  till  the  moment  he  puts 
himself  in  motion,  bona  fide  to  quit  the  country  of  his  residence^ 
mneanima  reveriendu  The  vessel,  in  that  case,  was  the  property 
of  a  Mr.  Johnson,  a  native  American,  but  who  had  for  soma 
time  resided  in  England.  She  was  seised  as  being  engaged  in  a 
trade  with  the  enemies  of  England.  The  court  distinctly  deter^ 
mined,  that  if  Johnson  had  remained  in  England  till  the  time  of 
seizure,  she  would  have  been  condemned  as  the  property  of  a 
British  merchant;  but  as  he  had  left  the  country  on  his  way  to 
America,  he  must  be  deemed  to  be  ia  pursuit  of,  and  to  have 
revived  his  native  charactei^— and  for  that  reason  only  she  was 
restored. 

So  in  the  case  of  Curtissos.-— He  had  been  resident  in  an  ene* 
my  colony,  but  had  left  it  before  the  capture  of  his  property,  and 
was  actually  on  his  way  home.  The  lords,  on  appeal,  decided, 
that  as  he  had  put  himself  in  motion  towards  his  own  country, 
as  he  was  m  Uinere  he  was  entided  to  restitution.  There  are 
other  decisions  of  these  distinguished  authorities,  showing,  that 
the  character  which  residence  gives,  can  only  be  divested  by  an 
actual  departure  from  the  country  in  which  it  is  established,  or 
at  least  some  act  that  may  be  deemed  sai  actual  commenccmeat 
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of  his  movement  fiom  it,  and  a  red  eubsmtial  elbrt  to  regain 
hie  oouve  or  prior  domiciU  The  principle  of  these  decisions  I 
shall  adopt  in  diis  case,  because  I  diink  it  founded  in  good  sense, 
and  furnishing  the  wsly  practicable  application  of  a  rule,  intend* 
ed  to  ameliorate  the  strict  laws  of  war.  If  the  rule  be  not  thus 
reatricted,  and  thus  applied,  there  wiU  be  no  end  to  alleged  in^ 
leations  of  retunung*  If  a  previously  declared  inteation  is  to 
justify  caqxMtattons  from  the  enemy  country,  in  evtrf  dobioua 
state  of  things,  they  wiU  always  be  made  in  anticipation  of  poa» 
siUe  ooaseqtienoes,  and  speculative  projects,  leading  to  a  long 
omtinued  intercourse,  the  evils  of  which  cannot  be  foreseen, 
and  which  it  would  ceitainly  be  destructive  to  tolerate. 

It  is  said,  that  Mr.  Richardson  ttcecuied  the  intention  he  had 
expressed,  by  returning  to  this  country.  As  he  has  returned,  he 
is  certainly  now  entitled  to  the  benefit  of  it;  but  it  cannot  have  a 
retrospective  operation.  Having  acquired  and  esublished  the 
chataoier  of  a  British  trader,  it  adhered  to  him  until  he  did 


It  is  also  said,  and  I  adout,  that  a  person  in  a  foreign  country, 
at  the  commencement  of  hostilities,  nMiy  elect  to  return  or  re« 
maift  abroad;  but  surely  that  etection  must  be  made  known- 
How  can  it  be  disclosed?  What  shall  be  evidenee  of  his  electioef 
We  have  seen  that  a  mere  declaration  of  his  intention  to  return 
is  insufficient.  I  should  presume,  that  a  continuation  in  the  fo* 
reign  country,  is  the  most  conclusive  evidence  thaS  can  be  fur- 
nished of  his  election  to  remain,  and  in  the  nature  of  things 
nothing  can  be  legal  and  conclusive  evidence  of  his  election  to 
return,  but  an  attempt  to  carry  that  election  into  effect*  In  every 
act  done  to  efiectuate  that,  he  shall  be  protected.  While  he  re- 
mains, the  presumption  of  law  is  against  him,  and  can  only  be 
repelled  by  the  commencement  of  his  return.  He  cannot  remain 
in  the  hostile  country  sending  out  as  many  goods  as  may  suit 
his  convenience,  and  then  clatm  them,  upon  the  ground  of  a 
previously  declared  intention  to  return.  The  shipment  and  his 
return,  must  be  cotemporaneous  acts,  or  so  nearly  connected  in 
point  of  time,  as  substantially  to  form  but  one  transaction.  It  is 
evident  from  the  facts  in  the  case,  that  at  the  time  this  shipment 
was  made,  Mr.  Richardson  was  not  in  pursuit  of  his  American 
character.  Ttiis,  then,  was  an  act  done  as  a  British  trader^  and 
cannot  be  otherwise  considered. 
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Mr.  Richardson,  moreover,  did  not  letve  £ogifl&d  till  7  or  8 
months  after  the  capture  of  the  Marjr  and  Susan,  and  his  return 
is  now  fairly  open  to  the  suggestion,  that  it  was  produced  by  the 
capture  of  his  property.  Upon  principle,  therefore,  and  upon 
authority  too,  it  is  not  entitled  to  consideration,  and  must  be 
laid  entirely  out  of  the  case. 

I  perceive  the  necessity  of  closing  this  opinion  without  ad* 
verting  to  a  few  other  topics  which  the  argument  presented.  I 
have  already  been  too  diflfusive,  for  which  the  nature  of  the 
cause,  it  is  hoped,  will  be  deemed  a  sufficient  apology.  I  was  du- 
ly impressed  with  its  novelty  and  importance,  and  have  felt  a 
solicitude  amidst  the  pressure  of  other  business,  to  manifest  at 
least  a  desire  to  arrive  at  a  just  conclusion.  That  which  has 
been  pronounced,  has  been  resisted  with  all  the  feelings  that 
human  misfortune  and  individual  calamity  are  calculated  to 
produce;  but  it*  has  been  forced  upon  me  by  what  I  conceive  to 
be  clear  and  explicit,  though  rigorous,  rules  of  law,  whieh  im* 
periously  demand  the  suppression  of  all  personal  sympathies*  I 
have,  however,  the  consolation  to  know,  that  if  injustice  has  been 
done,  relief  will  be  administered  in  another  place,  where  the 
skill  and  profound  researches  of  the  judge,  cannot  fail  to  detect 
and  correct  my  error. 

For  the  Libellants— ^D.  S.  Jones,  Griffin,  Wells  and  Emmet« 
For  the  Respondent — Colden,  D«  B.  Ogden  and  Harrison. 
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NEW  YORK.  DISTRICT  COURT,  U.  S, 

Charka  yohnson^  on  behalf  of  himself  ^  owners^  ojjicero  and  crew 
of  the  frhaie  armed  vessel  called  the  Tickler^  against  thirteen, 
bales  and  thirteen  cases  of  goods  and  merchandise^  found  on 
board  the  ship  Mary  and  Susan,  Josiah  Wilson^  master:  WiU 
Gam  Falconer  claimant  of  nine  bales  of  merchandiscy  in  behalf 
of  James  Besxvicie  andson, 

[Alien  enenkiM,  eomftnorant  in  their  own  cottntry,  cannot  maintain  any  action* 
in  the  coimtry  of  the  b^iyerent,  either  in  the  coninon  law  couita,  aor  in 
Iboee  which  ^raceed  accordinf  to  the  Jaw  of  nations  and  of  war.] 

Vajt  Nsis,  J.  By  the  tide  of  this  caiue,  it  appears  that  the  li- 
belUinu  in  th}8»  were  the  same  as  in  the  {ureceding  case,  and 
that  the  goods  libelled  were  also  found  and  captured  on  board 
the  Mary  wd  Susao,  which  renders  it  unnecessary  to  repeat 
here,  the  allegation  in  the  libel  and  claim. 

The  prii^ciipal  question  which  was  presented  for  the  considera* 
tion  c^  die  co)i^,  in  this  case,  was,  whether  an  alien  enemy, 
under  9ny  and  what  circumstances,  could  be  beard  in  the 
prize  fif urf. 

OPINION. 

XT  b  contended  by  the  libeUaats,  that  James  Beswicke  and 
son  are  aliem  enemies^  and  thii(  this  ^ppe^us, 

1.  By  the  pleadasfn* 

i.  By  the  papem  found  on  board  the  captured  vesseL 

Bj  the  pleadhigs,  because  it  is  alleged  in  the  libel,  and  qot  de- 
itted  in  the  claim*  I  am  of  opinion  that  the  allegation  in  the  libel 
is  soffictcody  plmn  and  explicit.  That  it  is  a  material  one,  form* 
iag  the  very  foundation  of  this  proceeding,  and  that  according 
to  all  known  roles  of  pleading,  the  main  £act  which  sustains  the 
peosectttion,  must,  if  it  can,  be  denied,  or  it  will  be  taken  as  ad- 
mitted. That  this  allegation  is  material  and  ought  to  be  denied, 
die  case  of  the  Beurse  Van  Koningberg,  is  a  direct  imd 

No.  XXL  N 
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authority*  2  Rob.  142.  It  shows  condusivel/,  that  enevy^s  ia- 
teresMnust  always  be  denied  in  the  claim. 

But  aside  from  this,  I  think  the  fact  sufficiently  proved  by  the 
papers  found  on  board,  and  now  before  the  court. 

The  letters  of  Beswicke  and  son,  leave  no  doubt  that  they  are 
British  subjects  residing  in  Saddlewortb,  England.  And  if  they 
didi  that  from  Blackstock  to  Hugh  Auchincloss,  would  remove 
it.  Being  satisfied  on  that  subject,  it  is  unnecessary  to  determine 
how  far  their  residence  alone  would  invest  them  with  a  hoatib 
character,  as  to  this  transaction.  It  b  a  question  on  which  much 
may  be  said  in  other  cases,  and  I  have  deemed  it  most  expedient 
to  avoid  an  examination  of  it,  in  one  that  does  not  require  it* 

In  order  to  dispose  of  all  the  objections  arising  out  of  the 
form  of  the  pleadings,  I  will,  while  on  this  part  of  the  case,  no- 
tice another  raised  by  the  counsel  of  jhe  claimant,  though  in  a 
late  stage  of  the  argument. 

It  is  urged,  that  the  libel  should  not  only  allege  that  the  claim- 
ants are  alien  enemies^  but,  that  they  are  alien  enemies  resident 
abroad. 

It  is  very  plain,  that  both  the  libel  and  claim^in  this  case^are 
inaccurately  and  loosely  drawn. 

But  it  appears  to  me,  that  whether  it  be  alleged  or  not,  if  tho 
claimants  be  admitted  or  proved  to  be  €^en  enemies^  they  must 
be  presumed  and  taken  to  be  in  the  ordinary  and  usital  situation 
of  alien  enemies^  to  wit,  in  their  own  country;  at  any  rate,  oui  of 
this. 

They  cannot  be  here^  without  a  letter  of  safe  conduct ^  or  by 
permission  of  the  government.  Once  acknowledged  to  be  alien 
enemies  they  cannot  be  presumed  to  be  here  and  to  have,  that  let' 
ter  or  that  permission.  That  presumption  would  be  unaatural 
and  violent.  If  they  have  either,  they  ought  to  show  it,  if  they 
mean  to  make  it  the  foundation  on  which  to  assert  a  right,  or  to 
claim  a  privilege.  On  general  principles  as  enemies,  diey  have 
no  rights,  no  privileges,  and  if  they  mean  to  be  exempted  from 
the  general  rule^  from  the  general  operation  and  effect  of  a  state 
of  war,  they  must  show  themselves  within  some  of  the  stipulated 
or  customary  exceptions.  I  believe  it  may  be  laid  down  as  a 
general  rule,  that  all  presumptions  must  be  against  them*  Sir 
Wm.  Scott  says,  the  onusprobandi  in  all  prize  causes^  is  oa  the 
claimant.  4  Rob*  335. 
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And  in  Sylvester's  case,  7  Mod.  150.  it  is  decided  by  the 
court,  that  whatever  the  protection  or  license  of  an  alien  enemy 
may  be,  it  must  be  set  forth  in  the  pleadings.  Although  these 
books  are  not  esteemed  very  high  aothority,  this  case  receives 
credit  and  respect,  from  a  reference  in  Bacon* 

But  I  think  it  can  be  shown  by  precedent,  that  the  allegattoa 
is  not  materiaL  ASen,  says  a  learned  judge,  is  a  kgal  term^  and 
amounts  to  many  words.  In  Sylvester^s  case  there  was  a  plea, 
tiiat  the  plaintiff  was  ^  an  alien  enemy,  bom  under  the  ligeance 
of  the  French  king."  To  this  there  was  a  demurrer,  and  the  plea 
was  held  good*  The  allegation,  therefore,  that  he  was  resident 
abrood,  was  not  deemed  necessary-— Dau.  against  Davallon  and 
others:  Ans.  46S.  In  another  case,  the  plabtiffs  are  alleged  to 
be  ^  Frenchmen,  aliens,  and  enemies  to  the  king  of  Great  Bri« 
tatn,"  and  that  was  held  enough.  The  word  **  Frenchmen^^ 
said  the  chief  baron,  ^  shows  that  they  are  the  subjects  of  a  na- 
tion at  war  with  us.  The  averment  that  they  are  enemies  of  the* 
king,  is  the  same  thing,  as  if  the  plea  had  said,  that  they  adhere 
to  his  enemies.'' 

Here  the  claimants  are  alleged  to  be  '^  subjects  of  the  kingdom 
of  Great  Britain  and  Ireland,  and  enemies."  Subjects  of  the  king 
of  Great  Britiun,  is  certainly  equivalent  to  ^*  Engluhmen  and 
mMcnsy^  and  they  are  alleged  to  be  enemies^^trom  which  it  must 
follow^  that  they  adhere  to  the  enemy,  and  then  whether  they 
are  aliens  is  perfectly  immaterial.  If  they  adhere  to  the  enemy, 
they  must  be  treated  as  such.  The  terms,  ^*  subjects  of  the  king^ 
shm  of  Great  Britain,  and  Ireland^  and  enemiesj^  therefore  em- 
brace every  allegation,  which  by  these  decisions  is  deemed  ne- 
cessary. In  support  of  these  allegations,  it  is  competent,  though 
not  necessary,  for  die  captors  to  prove  the  residence  of  the 
claimants,  which  has  been  abundantly  shown  to^be  in  Saddle* 
worth.  In  the  cofumon  law  courts,  the  defendant  must  set  forth, 
in  bis  plea,  every  diing  requisite  to  negative  the  right  of  the 
phintifftosue.  Here,  the  oTit/tf /pro^om/i  is  on  the  clumant.  He 
mtsat  show  himself  entitled  to  all  the  privileges  he  claims. 

It  being  admitted  then,  and  if  not  admitted,  proved,  that 
Messrs.  Beswicke  and  son  are  alien  enemies^  resident  in  the  ene- 
my's comitry,  the  question  arises-— Whether  they  can  be  heard 
in  this  court—whether  the  claim  of  William  Falconer,  in  their 
bdudf,  can  be  sustained,  or  must  be  rejected? 
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This  Question  tbstraetly  eon^idered  is  sitaple  etiddgb,  and  in 
my  judgment,  presents  but  few  difficulties.  But  in  consequence 
of  the  course  which  the  counsel  thdugfat  propef  to  take,  and  the 
variety  of  topics  which  were  introduced  and  discussed,  in  the 
progress  of  the  argument,  it  has  become  somewhat  tnvMved  and 
complicated. 

I  had  at  first  intended  to  take  as  entensive  a  vieWv  and  give 
as  full  a  discussion  of  ea<5h  distinct  point  which  had  been  madet 
as  my  convenience  would  allow.  But  I  was  embarrassed,  and 
arrested  in  the  ezecudon  of  this  intention,  by  recdHecting  tiie 
daim  interposed  on  the  part  of  the  government;  by  tily  igno* 
ranee  of  the  precise  ground  that  wtndd  be  taken  en  the  argu- 
ment of  that  claim;  and  also  by  the  considerktibn,  that  some  off 
the  questions  incidentally  discussed  here,  might  be  made  priidci- 
pal  grounds  of  defence,  in  the  other  cases  wbidi  are  to  (bllew* 
diis,  and  be  more  direcdy  presented  for  the  comsderationof  the 
court. 

In  order  therefore  to  avoid  a  premature,  and  anticipated  de* 
cision  of  questions,  involving  the  rights  of  other  dmmants,  and 
on  which  other  counsel  may  wi^  to  be  heard,  I  hkve  fbcmd  it 
necessary  to  take  a  view  of  this  case,  somewfart  oMcitfe  and  ifir- 
cumscribed. 

Beside  die  authorities  which  have  been  cited  to  show,  thatsn 
d&n  enemy  not  here  under  letters  of  safe  conduct,  or  oader  tlie 
protection  of  the  government,  cannot  sue  ih  the  common  law 
courts,  there  are  some  others  to  which  I  shall  refer. 

The  first  is  die  case  of  Syhesfer,  in  7  Mod.  p.  150,  already 
alluded  to.  It  is  so  early  as  the  1st  of  queen  Anne,  andalthoogh 
it  is  not  full  in  point,  yet  it  will  be  perceived,  that  it  bciirs  pretty 
direcdy  on  this  question,  and  in  -principle  h  conformable  to  the 
ktter  cases  which  will  be  examined. 

.  The  next  case  to  which  I  shall  refer.  Is  that  of  IFaQtVs*  mi- 
Bdwis^  reported  at  length  in  1st  Lord  Rs^mond,  M2,  and  oo»> 
cisely  in  1st  LutW3rche,  15,  and  1  Salkeld,  46.  This  case  oogBt 
to  have  been  stated  before  Ae  last,  as  it  is  anterior  in  its  dtta, 
being  the  9th  William  3d*  It  was  an  actidn  rf  debt  en  btnuL  The 
defendant  plead,  that  the  plahitiff  was  an  alien  etiemy,  and  cmAe 
into  England,  ^sinesfohoconductu.^^  The  plaiflltiffTepHed,  flut 
at  the  time  of  making  the  bond,'he  was,  and  contitttted  hi  the 
country,  ^per  licetoiam^  et  euifrctectime  d$mirti  regisJ^  To 
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tUi  HfKcatiwi  Ae  dcintett  demwrred,  wd  ooBtended,  that  ^l- 
dmigli  the  plaintiff  was  ii\  England,  bj  licence^  and  utUkr  prO' 
todjaa,  yet^  withoiU  a  leU^.  rf^afc  conduct^  he  could  not  naaui- 
tain  a  suit.  The  chief  justice^,  in  deciding  die  case,  said  *^aa 
diemeBenqr  who  ia  here  in  fif^jh^ofiony  may  sue  his  hood  or  cen- 
mcfey  hot  an  afien  enearf,  aUdin  j|Sh.hi8  own  countryi  cannot  sue 
hwe*''  This  caae»  if  it  be  good  a«flK|ritgr,  seeott  to  be  decisive 
sa  die  qoestion  under  conaidenition^'aifiS^}^  fu*  froSA  beiaigover* 
ruled  or  qnestioned,  it  is  ssanifesdy  suppojPte^  by  the  subse^ent 
dtciaioaa,  Ass  have  been  found  or  cissd. 

The  case  of  Bicord  against  Bettenham,  in  sa.B<l^r09igfat  IfM^ 
an  acdon  on  n  ramiom  ML  In  dias  the  suthoi4tjr  ofi.  the  hst 
md  theprsacdples  on  which  it  rested,  were  fnUy-rccdgnio^ 
ed,  isid  akhongh  the  action  was  allowed,  it  was  admkteid  tcvbe 
sn  enception  so  Ae  geaend  rale,  and  sustained  ejnlusivcfy  ott' 
fkt  groond,  Aat  in  the  singie  instance  of  raosam  biUs,  it  was 
die  pinctiee  wf  some  other  European  nations. 

nore  ase  two  other  cases  on  vansom  biHs  repmted  in  Dong- 
iam,  619,  and  6tS,  Como  against  Blackbunie,  and  Anthon 
against  Fisher.  These  refer  to  the  last  case  of  Ricord  against 
Rrnsaiwmi  and  recogmne  these  suits  on  ransom  biUs,  as  found- 
ed onnecditary  exception  to  the  general  disability  of  an  alien  to 
sue,  if  resident  abroad. 

llMse  cases  wei«  prior  to  die  statutes  ofM  Geo.  Sd,  which 
pnt-an  endtosuils  on  ransom  biUr. 

ThenoBt  is  that  of  Daubigny  and  others  against  OavaUoa  and 
ediem,  in  the  eaofaeciuer,  Anstruther,  462. 

This  wns  «  bill  llor  the  discovery  of  goods,  received  by  the 
dsiendants,  as  agents  for  the  plaintifis,  stadng  die  discovery  >  to 
be  naet<saiy  'for  supporting  actions  at  law,  intended  to  be 
hsmight  by  theplaintiftibr  the  vnlue  of »ths  goods.  The<defen« 
dnoaa  plondsd  in  sifbsnmoe,  'that  die  plaintifis  tii^rr  ali^n  €ne* 
«Mr«,  resident  in  France^  and  relied  on  the  very  cases  I  Imve 
aiaid  isom  Strange,  Ijotd  BnyaMld  and  Douglosa. 

It  was  decided  diat  the  plea  was  effgieieni^  and  MtedonaU^ 
ehsef  bison,  wdeUi^eniagdie^opioion  of  the  eourt,  after  siAthg 
that  alien  friends  may  institute  suits,  and  the  portiattlar  circum* 
stafeMsanndar  which eiNmioiiMo  enemiee  may  sue,  tajrs,  ^^  bnt  diis 
slnim  lo  the  ptotodionnf  .onr  oaftvts  does  not  apply  to  those 
alsenswho^adhsceio^hin^'aneaiues*  Tliey  seem  upon  oveiy 
principle  to  be  incapacitated  from  suing,  either  at  law  or  in 
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equi^  The  diaabiUty  to  sue  is  p»mmmL  It  takes  awqf  fitm 
the  king's  enemies  the  benefit  of  his.  courts,  whether  for  the 
purposes  of  immediate  relief,  or  to^ireu  assistance  in  obtaiiiing 
diat  relief  elsewhere." 

I  would  ask  the  attention  ofjtl^  coonsd  for  the  cbunaMs  tp 
diis  decision.  It  is  singnlaify^plicable  lo  the  peculiar  foatuves 
of  their  case,  and  to  thc^ature  of  the  proceeding  here;  alkms 
adhering  to  the  king'C^tomies,  shall  derive  no  benefits  thsoopi 
hiscpurts.  %  \* 

After  such  decisive  •  autfaoritiest  it  must  be  unneoeasaiy  to 
multiply  ih^4t*^  They  are  too  numerous  to  admit  of  n  minute 
examinajdm^*tad  I  shall  only  refer  to  a  few  others,  whidtprove 
ioconleslabty  that  an  alien  enemy,  commorant  in  his  own  cpuyi- 
tr^'f  £idi*not  sue  in  the  couru  of  the  other.  Sparenburgh  vs.  Baa* 
'Mtime,  1  B.  &  P.  163  in  1797;  Mc  Connel  vs»  Hector^  3 
B.'&  P.  113,  1802}  Le  Bret  vs.  Fapillon,  4  East,  SQS^  1804; 
D'Luneville  vs.  Philips,  5  B.  &  P.  97 j  in  1806;  and  this  surely 
is  all  that  is  necessary  to  establish.  For  if  neither  of  two  belli- 
gerents can  sue  the  other,  how  is  either  to  be  sued?  To  prove 
that  neither  can  sue,  is  all  that  can  be  proved. 

But  Besmcke  &  son  proceed  by  an  agent,  and  1  shall  cite  one 
other  authority  to  show,  that  in  the  common  law  courts  they 
derive  no  advantage  from  that  circumstance. 

The  case  to  which  I  allude,  is  that  of  Rcfhael  Brofuhn  ug^kist 
Nesbitj  6th  D.  &  £•  23.  It  was  an  action  on  a  policy  of  inso- 
f  ance,  eflFected  by  the  plaintiff  on  account  of  alien  enemies,  resi- 
dent in  France,  and  who  were  indebted  to  him  the  pknnii0\  a 
Briti$A  subject^  in  a  sum  exceeding  the  amount  of  the  policy, 
and  he  intended  to  reimburse  himself  in  part  by  a  recovery  ia 
this  suit*  Lord  Kenyon  decided,  that  an  action  would  not  lie, 
either  by  or  in  fisvour  of  >  an  alien  enemy,  under  such  circum- 
stances. That,  what  he  could  not  do  dixecdy,  he  shoidd  not  do 
indirectly. 

This  is  precisely  the  case  here,  and  brings  the  common  l«w 
audiorities  directly  to  the  point  before  the  court. 

The  case  of  Bristow  against  Towers,  in  the  same  book,  page 
35,  is  similar  in  principle. 

Having,  as  I  dunk,  suflkiendy  ascettained  Aae  aBen  enemies^ 
commorant  in  their  own  country, cannotaoe in  the  eommM  btio 
ctn/iru^  it  is  proper  to  eammine  what  are  the  principles  and  prac« 
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•dopCad  bjr  worta  piMeedmg  aeedrdiiig  to  the  law  tf  no* 
tionjBafidofvmt* 

The  firti  authnitf  to  tpUch  I  ahall  refier,  in  pttniung  this  ia- 
fjuiry,  is  Bynkenhoeck.  For  of  all  writera  on  public  and  gene* 
nl  lanr,  1m  is  the  OMiat  lueid  and  aatiafactXMy^  on  the  paiticahar 
aobjccta  of  which  he  treats* 

In  the  25th  chapter  of  hia  treatise  on  the  law  of  war,  at  the 
bend  of  the  8th  aecdon,  the  learned  tranalator  laya  it  down,  aa 
die  dear  and  indnUtable  reanlt  of  his  author's  reasoning,  ^  diat 
one  who  resides  in  an  enemy'a  country,  under  a  safe  conduct 
from  die  aoTereign,  may  sne  and  be  sued/' 
-    TUa  ia  the  principle  adopted  by  the  comnon  law  courts. 

In  the  7th  chapter  of  this  treatise  will  be  found  what  the  au** 
dior  coosiders,  in  this  respect,  the  disabilides  of  alien  enemies, 
not  thus  in  the  country.  In  order  to  meet  die  remarks  which 
were  made  upon  it,  I  will  state  it  with  some  precision*  The  au» 
thor  saya,  ^  diat  except  in  die  case  where  there  is  a  mutual 
commerce  permittad  by  bodi  belligerents,  an  alien  enemy  has  no 
*^ persona  standi  injudkio.^^  This  phrase  is  rendered,  by  the  learn- 
cd  tranUator,  ^^  no  right  to  be  heard,  as  phuntiflF  in  courts  of  jus- 
tice," and  thw  ezplanadon  ia  relied  on  to  support  the  right  of 
dw  daimanta  to  be  heard.  It  is  extremely  doubtful,  I  think, 
whether  dus  be  a  just  exposition  of  these  words;  but  it  is  per- 
fecdy  immaterial  whether  it  be  or  not.  Admit,  tot  a  moBMnt, 
dmt  by  these  words,  the  author  means  to  say,  that  an  alien  ^nemy 
**  cannot  be  heard  as  plaintiff  in  a  court  of  justice;"  and  admit 
also,  dl  that  was  said  by  the  counsel,  that  the  present  daiosants 
mosi  be  considered,  not  as  plaintiffii,  but  defendants;  that  in 
coninon  law  language,  they  are  not  suing,  but  sued;  and  how 
does  it)  aid  them?  It  ia  very  obvious,  that  this  mysterious  sen- 
teoce^isbut  part  of  the  law  winch  Byakershoeck  means  to  state. 
It  ia  but  jiart  of  what  he  does  state  on  d^  subject.  He  here 
aaya,  that  an  alien  enemy  can  have  ^^  no  persona  standi  m  /lafi- 
csa,"  .^  cannot  be  heard  as  plaintiff  in  courts  of  jusdce."  And  in 
die  next  secdon  ho  proceeds*-^  moreover,  if  you  do  not  per* 
jAit  your  onemy.toiMring  aetioos,  neithto  can  youv  with  jusdce, 
floffer  them  to  be  brought  against  your  enemy;"  and  then  goes 
on  to  reprobate,  in.  very  decidve  lan^piage,  a  different  couiye 
which  had  once,  been  permitted  by  the  Dutch  government  so 
dmt  dm  expknadon  df  the  kamed  tranaktor  may  be  permitted 
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the  general  law  established  by  the  oonteacii  whidli  ioMiuUf  is, 
that  die  aohject  of  am  belUgMot,  canot  faavs  a  kgml  p00ttmal 
9$tm£ng  intke  €omt^  ^  the  §Aar.  He  camac  appear  or  he  heard 
ia  (hea,  csaepi  in  the  eaaaa  whkh  have  h&tm  aiaattanedi  He 
is  totally  ex  lex.  In  the  language  oimut  of  she  Sagliahaiithon* 
ik»^^hemmia^iu9etheim0fk^tkeiim^ewouneJ^  Atftopdng 
diis  aa  ilie  laar,  h  becoasea  iasasaterU  to  inqiure,  whelher  the 
ekiuiaflts  atwt  be  viewed  as  plaiadCs  or  defandawm; 
the  ptocssiiiagis  by,  or  againat  dwas«  B«t  suie^thoy 
in  the  situation  of  ordioaiy  defiendaosi.  Uk  she  €t«t  flaoa,  dMy 
are  BMA  treogbt  here  by  «ny  ooaspalsoiy  pfweesa»  lliay  appear 
iwre  voksoMiitty,  to  assort  and  proaeeaie  a  righ^  aot  to  defend 
pvDperty,  w4ich  is  dBOUHided  of  thaoi  and  in  their  /lamrtitisi, 
bat  lo  deaaaad  and  toeover  properly,  the  ^leiMfln  of  whAA 
they  lutve  lost  tiot  to  veatst  an  ii^ttry  thaeatened^  bat  todaiat 
a  benefitaHcged  to  be  widdMld.  And  this  ia  pradsely  wiwt  even 
iheaaoscdoabtfiilaiithoniseasaytheyalMlLaotfae  peiasittad  to 
do. 

Sir  Williani  Soott,  who,  wIhd  Uaopiaioas  are  not-inflaeBoed 
i^tbe  easeoatiwe  audiori^,  or  fay  die  pocidiar  aitnaiion  and  po- 
Iky  of  his  nation,  i»*grtat  and  high  authoiiiy,  has  adopted  these 
pmcipks  ia  their  wbok  extent*  **Ia  tiase  af  irar,^  heaq^, 
^^MTs  is  a  total  inabiltqr  toaaaiun  a  contract,  by  an  appesi  to 
the  tribvaals  of  the  one  conatry,  on  the  part  of  the  aabjsetaaf 
the  other.  Inihe  laws  of  almost  every  country,  the  ehaaastar  of 
alien  eweiny  carries  widi  it  a  disabUiiy  to  sua,  or  to  aaanim  in 
the  laaguage  af  the  cMliaas,  a  ^^ereMMlaiMK  in  futlkio.^  The 
peculiar  law  of  ovr  own  ooantry,  applaea  this  priatipic  with 
grsatrigoor.  The  saate  principle  ia  reoeived  in  oar  ooaiOiof 
die  Jaw  af  aatiaaai  they  areso  fisr  Bvidsh  oaurts,  thatnpasan 
aanone  thetein,  iw1k>  is  a  snii|ect  af  dbe  oaoaty,  anifsa  oader 
pastjcaiarcipcianstanf  i,diat  ^^Aaceatt  iliaiiiaa'gii  ImnJaowi 
Ae  chainotar  of  enemy."  The  saaat  pribaaiple  tban^ia  recciocd 
ndit  Jilmkwk^  mid  Camman  Lmm(lemt\n  I  >  A  wi  imahim  aasam 
asTequisite  thanr taoonfcrmits.applicadBn  to  the.naiMo  of  the 
atAgect incoatroveny,  and  to  the paoceadings af  dieasapecfeiae 
oouies.  Theptooce^againopeaeeaaferaaagasintiieaAeriit 
rem.  If  in  tiie  epe,  the  benefit  of  enforcing  a  pissaiml  i  iwaiiatJt 
is  wWdisldy  so  in  the  other  most  be^riihhald  Aehaa^fit  of  afain- 
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faig  nd  demaiidiiig  die  thing  or  property  imS»pui4.  lo  die  Wkt^ 
be  aball  not  be  entided  to  a  proceeding,  by  means  of  wbich  be 
may  recover  the  mdue  of  die  propeny  be  purtvea,  nor  io  the 
other  the  property  iteelf. 

^Sir  WilUoui  Scott,  has  not  oaly  recognized  these  prkicfptet 
io  theory,  but  has  evidently  adopted  them  in  practice.  Where^ 
ever  the  character  of  the  clahnaat,  or  the  property  seemed  at  all 
tiactured  with  hostility,  the  claim  has  either  been  rejeeied^  of 
Ihe  property  condeasned*  The  grouods  on  which  the  cases  of 
the  Wakmgham  packet,  that  of  the  yuffffrafe  ho/^Aea  Jtargare^ 
thaemd  others^  referred  to  in  die  case  of  the  Hoopy  were  decid* 
edy  althovgh  nos  precisely  to  this  point,  have  their  origin  m  tiM 
same  principle*  BntI  tlunk  thecaae  of  the  TweBra€her$j  S  Robi 
IM,  ia  very  conohnivew  It  appears  from  that  case,  that  dven 
vliero  ptopeity  is  captured  wiibtn  the  Ikshs  of  a  neutrri  eouif^ 
4iy,  the  original  9wnere  caafuot  claim  it  in  the  courts  of  die  eoim- 
tiy^as  war  wkh  theirs.  Their  relief  mast  be  obtained,  through 
the  neutral  govemmmit  of  the  violated  territery.  The  property 
being  boedle,  as  between  the  captore  and  ovmere  was  Kaih  t6 
Jdtfiiure^  nnless  sasred  by  die  situation  tn  which  it  was  placed.  If 
eo,  the  govoiuaent  exercising  jixrisdictioD  over  the  plaee  where 
it  was  taken,  must  do  justice  to  the  psvty,  whom  it  has  permHk 
4sd  to  be  iigared.  That  is  the  only  way  in  wUch  he  oati  ebod^ 
wL  Thb  principle  ia  oertainlf  incoatestaMe,  and  wiH  preMody 
Meeive  ao  application  to  this  case. 

Two  recent  cases  have  been  rsfeived  to  by  the  eomisel  fbi^  dm 
dmmaam,  as  authorizing  the  reeepden  of  thh  datm.  The  Jhyr 
decided  at  doctor's  commons  by  Sir  William  ftcott^  and  the  Zf- 
dbtth  in  the  vice  admiralty  court>  at  HalifaXb  Bat  en  eitfiminhfg 
tbese  cases^  dKy  will  be  found  to  be  whoHy  iteootfneeted  in 
yriaei|Ae  with  this«  The  objection  to  this  oliim  iSf  diAt  it  is^ol- 
fesed  l^i  and  o»  behalf  of  aae&emy,  who,  neither  by  m«Miiei)Hil 
nor  general  law,  has  a  right  to  appear  in  our  courts.  BuC  di^ 
inomewt  he  is  diveseRf  even  temporstily  ef  hit'  hbetile  bhdk-ac- 
tet,  he  is  rsatoredto  diis  right.  He  eau  be  fhMeMoe»emdilMti 
the  chnnotev  of  n»  eueaay,  either  by  an  express  eet  opf  the^sove- 
swiign  power  of  our  mm  ceiaatry,  or  by  being  ftaeed  in-aeildd- 
tinn,  It  hi  re  thelaw  of  nalione  inteiNiicts  aH  asm  of  hostility 'frete 
being  coasmitted  by  or  against  him.  This  wes  ]i^dcisely  ffaAfr  4- 
toation  of  the  Hope  and  the  Zodiack.  The  owners  of  the  first. 
Vol.  XXI.  O 
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were  completely  etonerated  from  the  character  and  consequent 
ces  of  hostility,  by  a  license  from  the  British  government^  whicb^ 
as  to  that  government,  legalized  the  transaction  in  which  they 
were  concerned,  and  quo  ad  that^  rendered  them  friends.  la 
every  thing  that  related  to  it,  they  were  in  the  situauon  of  neu- 
trals  at  least.  They  had  an  undoubted  right  therefore,  to  be 
heard  in  the  courts  of  England  on  every  questioo  connected 
with  that  voyage.  In  their  character  of  authorized  and  permit- 
ted traders,  they  were  in  a  capacity  to  daim,  and  therefore  to 
receive  restitution.  This  is  a  very  clear  case.  Shew  a  license 
from  this  government  to  Messrs.  Beswicke  and  son  to  import 
these  goods,  and  there  is  an  end  to  the  question.  They  shall  not 
only  be  permitted  to  claim,  but  they  shall  have  restitution. 

The  case  of  the  ZoAack  is  equally  clear.  She  was  captured  by 
a  British  Cartel  schooner,  which  was  interdicted  expressly  fay 
lier  own  government,  and  by  the  law  of  nations,  from  commit- 
ting any  act  of  hostility  during  the  voya|;e  in  which  she  was  so 
employed  as  a  Cartel.  Every  hostile  act,  therefore,  on  her  part 
was  a  violation  of  the  faith  of  her  own  government,  and  of  uni« 
versal  law.  Every  capture  by  her  was  illegal  and  void  obim^o. 
She  was  not  during  that  voyage,  the  enemy  of  the  American  vea* 
ael;  neither  could  capture  the  other^  If  the  Cartel  had  been 
Jbrought  in  here  as  a  prize,  she  must  have  been  restored  inetant'- 
ly,  on  the  ground  that  she  was  devested  oi  her  hostile  character, 
by  the  flag  she  bore.  The  American  vessel  could  not  be  captuc* 
ed  by  her  therefore,  as  an  enemy.  The  faith  of  the  government 
was  pledged,  that  her  Cartels  should  comply  with  the  usages  of 
war,  which  require  that  they  shall  make  no  captures,  and  if  they 
do,  that  they  shall  be  restored.  It  is  admitted  in  the  case  of  the 
ZoiBacij  that  the  claim  is  received  and  restitution  awarded,  by 
reason  of  its  own  peculiarity.  It  is  an  exception  to  the  general 
laws  and  rules  of  war,  and  cannot  be  adjudged  on  general  prind- 
pies.  \ 

I  shall  not  quote  Chitty's  law  of  nations  as  an  authority.  It 
contains  nothing  original  or  new.  It  is  but  a  hasty  and  imperfect 
coUectiion  of  authorities,  as  to  modem  usages  and  practice,  chief- 
ly  taken  from  Sir  William  Scott's  decisions.  All  he  says  on  the 
question  before  us,  is  a  literal  extract  from  the  judgment  in  the 
case  of  the  ^  Hoop.^^ 
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The  examination  I  have  given  this  question,  leaves  no  doubt, 
in  my  mind,  that  Beswicke  &  Son,  being  alien  enemiesi  com- 
morant  in  the  enemy  country,  cannot  be  heard  in  this  court,  and 
that  the  claim  interposed  by  William  Falconer  in  their  behalf, 
must  be  rejected. 

For  the  LIbeUant»— D.  S.  Jones,  Griffin,  Emmet  and  Wells* 
For  the  Respondents — Colden,  Slosson  and  Irving. 


108 


PENNSYLVANIA  SUPREME  COURT. 

Commonwealth  ex  rel.  Stephensoriy  a  black  boy^  vs.  Samuel  Van 

Lear*  Habeas  Corpus. 

[An  assifpnment  of  the  indenture  of  an  apprentice,  is  not  valid  without  the 
assent  of  his  parent,  or  his  guardian,  if  there  be  no  parent.  An  indenture  of 
apprenticeship,  executed  before  an  alderman  of  the  city  of  Philadelphia,  is 
valid.  Acts  of  Aaaembly  of  Sept.  1790,  and  ApriU  1799,  ezpomided.] 

TiLGHMAN,  C.  J.  Augustine  Stephenson^  a  black  boy  of 
the  age  of  about  fourteen  years,  was  bound  apprentice  with 
the  assent  of  his  father«  to  Francis  Duffee  of  the  city  of  Phila* 
delphia,  and  his  assigns,  for  seven  years.  The  indenture  was 
executed  by  both  father  and  son,  before  George  Bartrau, 
esquire,  an  Alderman  of  the  city.  In  about  tventy*five  days 
after  its  date,  it  was  assigned  by  Duflee,  without  the  know- 
ledge of  the  father,  but  with  the  assent  of  the  boy,  before 
the  same  alderman,  to  Samuel  Van  Lear  of  Chester  countyw 
By  the  act  of  eleventh  April  1799  (sec.  2d.)  it  is  eoacted» 
that  **  when  any  master  or  mistress  shsdl  assign  over,  his  or  her 
apprentice,  to  any  person  of  the  same  trade  or  calling  menticmed ' 
in  the  indenture,  the  said  assignment  shall  be  legal,  provided 
the  terms  of  the  indenture  extended  to  assigns,  and  provided  the 
apprentice  or  his  or  her  parent  or  parents j  guardian  orguareRans^ 
shall  give  his^  her  or  their  consent  to  such  assignment  before 
some  justice  of  \he  peace  of  the  county  where  the  master  or  mia^ 
tress  shall  live.^*  The  question  in  this  case  is,  whether  an  assign- 
ment without  the  consent  of  the  father  be  legaL  It  is  contended 
on  the  part  of  the  master,  that  the  law  is  complied  with,  if  the 
consent  either  of  the  apprentice  or  his  guardian  is  given* 
*  The  words  will  bear  this  meaning,  but  they  will  also  bear 
another  more  convenient,  and  more  analogous  to  the  general 
principles  of  the  law  of  parent  and  child,  that  is  to  say,  with  the 
consent  of  the  apprentice  (where  he  has  no  parent  or  guardian) 
or  (where  he  has  a  parent  or  guardian)  with  the  consent  of  such 
parent  or  guardian.  This  preserves  to  the  infant,  the  protection 


109 

of  his  parent  or  gutrditn,  and  places  the  assigiiineot,  so  br  as 
eoocems  parents  and  gnardiana,  on  the  same  footing  with  dia 
original  binding-*-for  there  can  be  no  valid  indenture  without 
their  consent,  except  in  the  case  of  paupers.  It  is  of  great  im* 
portance  that  the  authority  of  the  parent  should  be  preserved  as 
far  as  is  consistent  with  a  reasonable  constmction  of  this  law-— 
because  in  direct  violation  of  the  intent  of  an  indenture  of  ap* 
prenticeship,  it  has  lately  become  a  lucrative  business,  to  have  n 
boy  bound,  for  the  purpose  of  selling  him— and  if  his  cbnsent 
ilone  is  snflicrent,  it  may  be  obtained  by  a  trifling  bribe,  or  per- 
hsps,  if  he  be  of  tender  years,  by  intimidation.  When  it  is  said 
that  a  thing  may  be  done  with  the  consent  of  one  person,  or  ano* 
ther,  it  does  not  always  follow,  that  the  consent  of  either  is  suffi* 
cieot^^t  is  sometimes  to  be  understood,  according  to  the  sab* 
ject  matter,  that  in  one  case  the  consent  of  one  shall  be  had,  and 
in  another  case  the  consent  of  another,  reddendo  eingula  eim 
gultM* 

We  have  an  instance  of  this  in  the  act  of  29th  September^ 
1790,  OB  the  same  subject  of  apprentices;  an  infant  bound  api» 
prentice  widi  the  assent  of  his  parent,  guardian  or  next  friend,  er 
with  the  assent  of  the  overseers  of  the  poor,  and  approbation  of 
any  two  justices.  Sec*  shall  be  as  valid  as  if  the  infant  had  beeft 
of  ftd  age,  at  the  time  of  making  the  indenture.  Now  it  cannot 
be  tmderttood,  that  by  virtue  of  this  law,  every  infant  osay  be 
bound  apprendce  by  the  overseers  of  the  poor,  and  two  justices^ 
although  the  words,  will  bear  that  meanings— but  the  true  mean* 
ing  is,  that  the  assent  of  the  parent  or  guardian  must  be  bad, 
except  in  cases  where  the  ia&nt  becomes  a  charge  on  the  county* 
The  assent  of  the  one,  or  the  other,  is  necessary,  according  to 
tlie  natare  of  the  case"-*40  with  regMrd  to  the  law  in  question, 
where  the  apprentice  has  no  parent  or  guardian  (a  very  common 
case)  his  own  consent  shall  be  sttfficient«*4>ut  where  be  has  a  pa« 
rent  or  guardian,  under  whose  protection  die  law  has  placed 
him,  on  account  of  his  own  imbecility,  the  consent  of  that  parent 
or  gnardian  shall  be  sufficient.  The  law  would  have  been  better 
if  it  had  been  and  instead  of  ^r,  and  very  probably  it  was  so  in^ 
tended^— but  I  dare  not  take  the  liberty  of  altering  what  is  writh 
ten.  The  construction  which  1  adopt,  comes  as  near  to  what  I 
suppose  to  have  been  the  intent  as  is  consistent  with  the  words. 

Ja  was  argued  that  this  indenture  was  void,  because  not 
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cnted  before  a  justice  bot  en  aldeniian.  But  constciernig  diat  in 
most  respects  aldermen  have  the  power  of  justices^  and  diat  it 
has  been  the  uniform  practice  to  bind  apprentices  in  dM  eitf  be- 
fore aldermen,  I  should  not  lliink  the  court  justified  in  taking 
die  hoy  from  his  master,  if  there  was  no  oUier  defect  than  .this  in 
the  indenture*  I  consider  the  indenture  as  good,  but  the  assign* 
ment  bad,  for  want  of  the  consent  of  the  father*  The  boy  must 
therefore  be  discharged  from  Mr*  Van  Lear,  and  delivered  to 
his  first  master  Dufiee* 

-  YxATEs,  J*  The  traffic  in  human  flesh  I  abominate  from  die 
bottom  of  my  heart.  But  it  certainly  is  of  importance  to  society 
that  minon  should  be  instructed  in  some  occupation,  whereby 
they  may  afterwards  earn  an  honest  livelihood*  It  is  admitted 
here,  that  the  original  indenture  of  apprenticeship  (for  of  gervi* 
tude  it  is  not,  in  which  case  the  boy  must  immediately  have  been 
discharged,  because  a  father  cannot  consent  to  sell  his  child)  was 
legal,  the  binding  having  taken  place  with  the  assent  of  his  pa- 
tent, before  an  alderman  of  the  city,  to  Francis  Duffee  and  his 
JLniffiMy  who  covenanted  to  learn  him  the  occupation  of  a  wait- 
er* But  it  has  been  objected,  that  die  assignment  is  invaU  \  in 
this  instance,  not  being  made  before  womt  justice  of  the  peace  for 
the  county  where  the  master  Uved,  according  to  the  provisions 
of  the  Sd  sect*  of  die  act  of  lldi  April,  1799*  The  answer  b, 
that  by  the  act  of  incorporation  of  die  city,  the  aldermen  thereof 
have  the  same  powers  and  jurisdictions  within  the  city,  as  jus- 
tices of  the  peace  have  in  the  proper  county* 
.  As  well  may  it  be  objected,  that  under  the  original  act  of  S9th 
September,  1770,  an  alderman  has  no  jurisdiction  in  cases  of 
dispute  between  the  master  and  servant;  for  I  Icoow  no  such  le- 
gal character  as  a  justice  of  the  peace  of  the  cittf^^or  that  an  as- 
signment of  a  servant  before  him,  under  the  Sd  sect*  of  the  old 
law  of  179Q,  would  be  subjected  to  a  penalty  of  lOL  because  not 
made  before  a  justice  of  the  peace  of  the  county^  according  to 
the  expression  of  that  act*  The  uniform  practice  has  certainly 
been  otherwise;  and  it  would  be  highly  inconvenient  that  persona 
living  within  die  city,  should  be  obliged  to  go  to  a  jusdce  of  the 
peace  of  the  county  to  transact  such  business  before  him* 

The  assignment  moreover  has  been  questioned,  because  the 
£itber  of  the  apprenuce  did  not  consent  thereto*  The  words  of 
the  act  of  April,  1799,  are  ^the  assignment  of  an  apprentice 
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•haO  be  legal^'pvbvided  the  terov  of  the  imknture  extended  to 
assigns^  and  provided  the  npprentice«  or  hie  or  her  parent  or  pn* 
rente,  or  guardian  or  guardian^  shall  fpw^  hb  her  or  their  con- 
sent to  each  assignment.''  It  U  said  here,  that  or  must  be  con- 
strued and^  the  consent  of  the  parent  being  necessarjr.  But  this 
appears  to  me  to  be  the  assumption  of  an  unwarrantahfe  libertjr 
over  the  expressions  of  the  lepslature,  by  changing  its  provi* 
sionsr  Such  a  deviation  could  only  be  warranted  in  a  clear  caso 
to  effectuate  the  plain  meaning  of  the  law.  What,  if  the  appren* 
tice  consents,  and  the  father  refuses  his  consent,  must  be  done 
widi  the  former?  Must  he  not  be  put  into  a  way  of  learning  his 
art^  mytlrry,  cceupaiiofk  or  labour^  whereby  he  may  earn  a  liv* 
ing{  I  will  not  assert,  that  no  inconveoieooes  can  arise  from  % 
literal,  grammatical  adherence  to  the  words;  but  I  have  nothing 
to  do  with  the  poHcy  of  the  legislature  where'  their  expressions 
ftre  unambiguous.  Jta  lex  scrifita  eoU  But  may  there  not  be  as- 
nigned  a  solid  ground  for  discrimination  between  the  original  in» 
denture  and  the  assignment  of  an  appreniioe?  A  fiadier  or  gufe> 
dian  may  be  the  best  judges  of 'the  itness  of  the  minor  for  a 
particnlar  trade  or  occupation,  consuking  his  wishes  at  the  same 
time;  but  when  once  bounds  it  is  of  great  moment  that  a  new 
master  should  not  be  obtruded  on  him  ag^nst  his  own  consents 
Whatever  policy  dictated  the  provision,  I  feel  myndf  bound  by 
it— «nd  therefore  am  of  opinion,  that  the  boy  should  bo  reasand^ 
.cd  to  the  custody  of  Mr.  Vanlear,  who  claims  Jus  services,  wtdi 
his  full  consent,  under  the  assignment* 

BxAOKxirBiocx,  J.  The  binding  an  apprentice  earriea  with 
it  the  idea  of  binding  to  team  some  trade  or  asystery.  Household 
nenrice  in  a  ci^,  town  or  village,  may  perhaps  be  sud  to  be  n 
nortoftradeor  mystery,  which  may  require  an  apprendceships 
&r  it  will  reqmre  time  and  instruction  to  make  an  expert  wastp 
cr;  and  one  so  instructed  wUl  receive  wages  oftentimes  above 
thatof  an  untaug^  servant.  I  take  it  therefore  not  to  be  in  the 
idem  of  the  parent  in  this  case  that  his  cUld  shouU  be  assigned 
to  one  out  of  the  city,  with  whom  he  mig^t  not  have  the  like  in- 
fltmction  of  die  like  advantage;  but  more  especially  the  parent 
cannot  be  snpposed  to  have  contemplated  the  aooigmng  to  aper- 
noa  oat  of  the  city,  as  he  must  thereby  lose  the  society  and  su- 
perintendance  of  his  child-- which  he  might  still  have  to  oome 
rxtenfj  while  he  remained  in  the  city;  nt  least  the  sntis&ctionof 
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bftVifig  htm  near  hifn^  so  that  he  could  always  learn  the  state  of 
his  health,  and  the  treatment  from  his  master— in  which  he 
must  be  considered  as  having  an  interest,  and  a  right  to  seek  re* 
dress  if  ill  treated*  I  would  incline  therefore  to  consider  it  a 
fraud  upon  the  parent  to  assign  out  of  the  city  or  liberties— -and 
to  die  country,  where  such  a  thing  as  the  occupation  or  profes* 
sion  of  a  waiter  is  not  so  well  Icnown-— but  the  child  must  be  em* 
ployed  as  a  servant  generally  in  all  manner  of  servile  labour,  the 
care  of  cattle.  Sec.  Sec*  a  fraud  also,  and  out  of  his  contemplation, 
in  binding  him  to  an  apprenticeship,  to  carry  him  to  a  dtstance. 

Whatever,  therefore,  may  be  the  terms  of  the  act^  it  would  not 
seem  to  be  within  the  reason  of  it,  that  the  apprentice  could  be 
assigned  even  with  his  own  supposed  consent  without  thatof  the 
parent. 

I  say,  supposed  consent—liecause  he  cofuld  not  in  reality  have 
«  will,  or  dare  to  express  it,  whUe  under  the  power  of  die  nms* 
ter.  If  he  had  no  parents  or  guardian,  having  origindly  bound 
Mmsetf,  or  bis  parents  dying,  and  having  no  guardian,  his  con* 
tent  might  suAce  from  die  necessity  of  the  case--4mt  hovmg  a 
parent  or  guardian  the  mtervention  of  these  would  seem  to  be 
toeeesssfry.  For  the  terms  of  this  miserably  drawn  act  would 
eeem  to  look  to  the  intervention  of  these,  so  that  in  a  caae-  whece 
there  was  a  parent,  or  no  parent  but  a  guardian,  it  would  aeem 
tliat  the  consent  of  the  apprentice  should  alone  suffice. 

It  would  seem  a  construction  contrary  to  all  reasoiH  dua  a 
parent  should  bind  his  child  an  apprentice  in  a  city,  wUch  ia  a 
littte  world  itself  in  which  he  lives,  and  that  he  die  qpprtotice 
should  by  his  consent  done  to  an  assignment,  be  carried  lo  a 
^c&itnfry  9$tuathn^  and  to  a  distance;  Md  that  being  boond  to 
•team  one  myatery,  be  ahoukl  by  his  own  eoosem  merely  be  a»- 
-signed  to  leatn  another;  bound  to  a  shoemaker,  for  inseaace^  and 
nMigncd  to  team  the  trade  of  a  tiqrh>r#  To  eonstme  dus  knr  li- 
berally, asl  am  inclined  so  do  In  fatovr  of  minora  and  pMrenta, 
I  would  hold  it  that  an  assigi^ment  mast -be  with  the  CDilaem  of 
both  apprencke  and  patents,  and  gaafdiant  where  them  are  mch. 
la  this  case  and  uponr  these  grounds^  I  am  bf  Ofrioio^afaM  die 
-atdgnment  is  void. 

*    ^^htiefet  in  Hteta  harei  in  ecfrHcij  the  reason  of  a  law  muat 
•preVaffl. 
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OHIO.  ST.  CLAIRSVILLE,  COMMON  FLEAS. 


United  States  TS.  Alexander  Campbell. 


[Qaetovefeign  sUte  cannot  make  use  of  the  miinieipal  court!  of  another  go- 
vemnient  to  enforce  its  penal  laws.  The  United  States  cannot  prosecute  in 
the  State  courts  for  offences  against  their  laws.*  The  conititution  of  Ohio 
does  not  authorise  a  prosecution  by  information. 3 


Information  filed  by  J  •  C.  Wright,  collector  of  the  revenue  ibr 
the  (kh  ccrilection  district  oi  Ohioy  agftiast  Alexander  Campbell^ 
for  selling  domestic  distilled  spirits  without  a  lic^ue  therefor 
from  the  coUeotor,  contrary  to  the  act  of  congress  in  such  case 
made  and  provided,  and  praying  ^that  the  said  Alexander 
Campbell  may  forfeit  and  pay  to  the  said  United  States  the  sum 
of  150  dolhffs  penalty,  and  alao  the  further  sum  of  15  dollars 
duty^  by  taw  imposed  npoo  a  license  to  retail,"  &c«  ^<  according 
to  the  provisions  of  the  acto  of  congress  in  such  cases  made  ^nd 
provided,'^  See. 

The  defendant  £led  the  fiiHowiiig  ozoeptioM  to  the  jurisdic*" 
don  of  this  court* 

^  And  the  said  Alexander  Campbell  sajrs^  diat  the  informaitton 
Med  against  him  by  John  C.  Wright,  collector,  contains  no  mat* 
ter  or  thing  to  which  he  the  said  Alexander  Campbell  is  in  this 
court  bound  to  answer,  for  that  the  retailing  liquor  by  the  quart 
is  not  an  ofiesce  against  any  of  the  laws  of  the  sute  of  Ohio,  of 
offences  against  which  laws  only,  this  court  can  take  jurisdietioa 
-—and  for  that  idso  by  the  constitution  of  the  state  of  Ohio,  jio 
man  can  be  held  to  answer  any  offence  in  the  courts  of  the  smd 
state  except  upon  indictment  or  presentment  of  a  grand  juryi 
wherefore  the  said  Alexander  Campbell  prays  that  he  may  bo 
discharged  from  answering  said  information,  and  that  the  same 
may  be  quashed.— C.  Hammond^  attorney  for  de/tndanu^^ 


*  A  siiaikr  decisaon  is  laid  to  hare  tatctn  place  in  the  Sapsnor  Ggart  sf 
Viiyinia.  ^ 

No.  XXI.  P 
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Tap? AH,  J.*-Thit  is  a  very  importtnt  question  of  juradic- 
tion,  upon  which,  if  I  had  doubu,  I  would  take  further  time  to 
deliberate  before  giving  an  opinion;  as  I  have  none,  I  will  not 
delay  the  eause  by  a  continuance,  but  proceed  to  give  my  opi- 
nion notwithstanding  the  pressure  of  business  may  prevent  my 
adverting  to  many  of  the  reasons  and  grounds  whereon  that 
opinion  is  founded* 

There  can  be  no  hesitation  in  asserting  that  a  proceeding  bjr 
infonnation  is  a  criminal  prosecution,  and  that  it  hath  alwmya 
been  used  as  such— 4th  Bl.  Com.  chap*  23d.  the  king  v*  Berchet 
and  others,  1st  Shower,  106—1  refer  to  these  authorities  as 
fiiUy  supporting  both  propositions. 

The  first  question  will  then  be,  can  the  United  States  prose- 
ciM  lor  offences  against  their  laws  in  the  state  courts? 

This  will  depend  upon  the  constitution  of  the  United  Stalest 
and  the  constitution  of  this  state. 

The  state  of  Ohio  is  a  sovereign  and  independent  state,  not 
natrollable  by  any  earthly  power  ia  the  making  or  administn* 
lioa  of  its  laws,  except  only  in  such  particulars  as  it  hath  delegn* 
ted  a  portion  of  that  sovereignty  to  the  United  •States  by  tbit 
fcdmd  constitution,  and  as  it  hmih  limimd  itself  in  the  exerciaa 
^power  by  the  same  constitution* 

The  constitution  of  the  United  States  creates  a  distinct  and 
aepanite  government  from  the  several  state  governments^  and 
delegates  specific  and  limited  powers  to  the  government  so  cre- 
ated* By  the  Sd  article,  section  1st  and  9d:  The  judicial  power 
of  the  United  States  shall  be  vested  in  one  supreme  court  and  ia 
aiich  iitfertor  courts  as  the  congress  may  from  time  to  tinne  or- 
dain and  establish*— and  ^^  The  judicial  power  shall  extend  to 
'idl  eases  in  law  and  equity  arising  under  this  constitution,  th^ 
laws  of  the  United  States,  and  treaties  made  or  which  shall  bn 
made,  under  their  authority;  to  all  cases  affecting  ambassadiMXt 
bther  public  ministen,  and  consuls;  to  all  cases  of  admiral^^ 
and  maritime  jurisdiction;  to  controversies  to  which  the  United 
Slates  shall  be  a  party,''  8cc*  The  judicial  power  of  the  Uaiied 
States  extends  to  the  case  now  before  this  court,  and  that  power 
is  wholly  vested  in  the  United  States'  courts;  the  supreme  couvc 
of  the  United  States  hath  an  appellate  jurisdiction  in  all  contro* 
versies  to  which  the  United  States  shall  be  a  party;  there  is  no 
dause  in  the  conatitutipn  of  the  United  States  which  authoriaan 
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coBgrew  to  ghre  joriidictioii  to  the  MM  cooiti,  or  to  require 
the  performance  of  any  judicial  duties  of  them;  it  cannot  be  said 
chat  congress  by  their  Uws  ordained  and  established  us  a  court 
of  the  United  States^  for  by  the  operation  of  the  8tb  sect,  of  ch^ 
Sd  article  of  the  constitution  of  this  state,  if  sueh  were  the  fact 
we  should  cease  to  be  a  state  court;  and  will  it  be  imagined  that 
an  appeal  can  be  taken  from  this  court  to  the  supreme  court  of 
the  United  States?  The  powers  not  delcgftted  to  the  United 
Stales  by  the  constitution  are  expressly  reserved  to- the  stales 
or  to  the  people;  it  follows  necessarily -and  ckarly  to  my  miod^ 
that  congress  have  no  power  to  vest  any  jurisdiction  whatever 
in  the  state  courts. 

This  is  a  criminal  prosecution;  it  may  well  be  doubted  whe« 
dier  one  sovereign  state  can  sue  xn  the  mumcipal  courts  of  anoy 
ther  state;  but  waving  this  point  as  not  necessary  to  be  here  der 
cided,  I  assume  it  to  be  a  settled  piinciple  in  jurisprudence,  tha( 
one  soveraigo  state  cannot  make  use  of  the  municipal  courts  of 
another  govemmmt  to  enforce  its  penal  laws.  No  one  woul4 
doubt  for  an  instant,  if  the  government  of  Great  Britain  Of 
France,  or  even  one  of  the  other  states  of  the  union,  were  to  at- 
tempt to  maintain  a  criminal  prosecution  in  our  courts,  that  if 
would  not  be  permitted;  and  yet  as  to  iu  judicial  powef ,  and  it# 
penal  laws,  the  government  of  the  United  States  is  as  much  an 
independent  state  and  separate  government  as  Great  Britain, 
Franoe,  or  either  of  the  United  States* 

It  hath  been  urged,  that  the  constitudon  gives  to  congress  H^ 
power  to  lay  and  collect  taxes,  duties,  imposts,  excises,  &c.  an4 
to  naake  all  lawa  which  shall  be  necessary  and  proper  for  carry^ 
ing  that  power  buo  execution:  that  to  collect  the  excise  diey  have 
judged  it  necessary  to  vest  a  jurisdiction  in  certain  cases  in  the 
state  courts.  If  they  have  judged  it  to  be  necessary,  they  have 
been  miauken^-^coovenienoe  is  not  necessity--^eir  own  trtbi^ 
nala  are  sufficient  to  enforce  their  laps*  If  it  be  true,  that  coi^ 
gross,  under  this  provitton  of  the  constitution,  may  pass  any 
Inws  they  deem  necessary  to  carry  their  specific  powers  into  e^- 
ecotion,  and  are  themselves  the  sole  judges  of  such  necessi^f, 
where  are  they  to  stop7  Possessing  the  sword  and  the  purse  of 
the  whole  confederacy,  nothing  more  than  the  esublishment  of 
anch  a  principle  is  wanting  to  vest  congress  with  absolute  power, 
and  to  efect  a  complete  consolidation  of  the  states*  We  have 
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seen  that  the  constimtion  of  the  United  States  doth  not  give  con- 
gress the  power  of  vesliog  jurisdiction  in  the  state  courts— -the 
constitution  and  laws  of  Ohio  do  not  give  us  jurisdiction,  nor 
can  we  sustain  it  on  general  principles  of  law. 

An  opinion  has  been  read  in  which  it  is  stated  that  the  Sd  ar- 
ticle of  the  constitution  of  the  United  States^  vests  in  the  go- 
vemment  of  the  United  States  ^privilege  of  having  their  cau- 
ses determined  in  dieir  own  courts,  and  that  this  prMltge  may 
be  waived  by  them— by  the  1st  art.  of  the  constitution,  the  le- 
gislative powers  of  the  United  States  are  vested  in  congress— by 
the  Sd  art.  the  executive  power  of  the  United  States  is  vested 
in  a  president.  I  do  not  see  why  this  doctrine  of  privilege  and 
waiver^  may  not  with  as  much  reason  be  applied  to  the  legisla- 
tive and  executive  as  to  the  judicial  power,  and  so  the  whole 
government  of  the  United  States  waived.  This  theory  is  new,  it 
is  beyond  my  comprehension. 

The  second  question  raised  in  this  case  is,  whether  this  comrt 
can  sustain  a  criminal  prosecution  by  information  under  the  con- 
stitution of  this  state. 

By  the  10th  section  of  the  8th  article  of  the  constitution  of 
Ohio,  it  is  declared,  *^  That  no  person  arrested  or  contned  la 
Jul  shall  be  put  to  answer  any  criminal  charge  but  by  present- 
ment, indictment,  or  impeachment.'' 

An  information  is  as  much  a  criminal  prosecution  as  an  in- 
dictment; the  same  process  issues  on  the  one  as  on  the  other,  to 
bring  the  person  charged  or  informed  against  before  the  court, 
and  that  process  with  us  is  a  capias^-the  defendant  hath  been 
taken  by  a  capias,  and  is  now  holden  to  answer  this  information. 

I  think  that  a  fair  construction  of  our  constitution  requires  us 
to  say,  that  the  proceeding  by  information  is  prohibited  by  It.  If 
we  examine  die  history  of  informations  we  shall  find  that  they 
have  crept  into  use  against  the  plain  meaning  of  Magna  Charta; 
that  although  in  England  a  series  of  precedents  suppoit  them, 
yet  they  are  neither  suited  to  our  principles  of  govemmenti  nor 
countenanced  or  permitted  by  the  state  constitution.  Such  is  tlie 
unanimous  opinion  of  the  court. 
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SOUTH  CAROLINA.  CIRCUIT  COURT. 


Gill,  Camngtl^  Co.  y%. Le^i  yac$is.  Habeas  Corpas.M«79 181<» 

I 

[A  £te1i»rge  under  the  iiu^Avent  law  of  South  Ctrolinay  ctnnot  tospefid  or 
VBalDeaproocuuitliecinMiteowtof  tbe  United  St3ttei»  fiw  tlie  Mmedb* 
trict»  lo  as  to  entUle  a  defendant  in  the  mart^al'a  custody  on  meaqe  proceaiy 
to  be  released  on  common  baiL^ 


D&AtTO«9  DUtrkt  Judgt.  This  was  »  case  of  habttm  torpu9^ 
in  whidi  a  aK>tios  waa  made  to  diacharge  defcodaot  on  common 
baili  he  being  in  the  marshal's  custody  on  mnne  proeess^  issuing 
from  this  court,  with  an  order  for  baiL  The'  |dainti&  are  citir 
zens  of  Phiteddphtai  and  the  debt  to  a  coaaiderahle  amount, 
(npwank  of  SG^OOO)*— wlu  contracted  with  them  there.  The 
defendant  having  been  arrested  by  process,  issuing  from  the 
state  court  of  common  pleas,  has  beenj  discharged  by  the  same 
attthority,.underJthe  insolvent  debtor's  act. of  this  state,  passed 
in  theirear  1759.  He  thiere&re  contendb^  he  should  be  eolaiged 
on  giving  common  baik^  he  has.  been  arrealed  since  he  was  so 
discharged. 

On  tfacpaat  of  the  plaintifBt,  it  is  urged^  they  were  not  parties 
to  this  d«ieharge«-Miiot  hanring  due  notice;  nor  were  they  parties 
to  the  recard.  That  they  have  not  agtoeed  to  receive  any  portion 
of  the  dividendf  and,  thevefore^  they  ought  not  to  be  delayed,  oi^ 
prevented  having  due  relief,  ui^er  the  laws  of  the  United  State% 
and  the  ftmctioe  of  thia  court* 

Tl^  case  before  me  being  strictly  a  mercantile  contract,  wiU 
be  conoideredas  referring  td  those  laws  which  relate  to  comp 
merce  and  merchandise*  As  reapqcta  their  princtplea,  it  ia  coqp 
tended  there  ia  a  diflference  between  a  bankrupt  and  an  insolvent 
debtor;  aa  die  first  becomes  so  by  omissions  and  commissions, 
as  well  as  by  compulsory  procem;  whereas,  the  latter  is  so  sitUp 
ated,  by  die  eflects  of  a  suit  at  hw,  and  by  takmg  the  benefit  oi 
an  inaohrent  debcor'a  act  theroupoot  fior  regaining  hb 
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This  ifistiiieitoo,  and  the  discharge  obtained  in  die  ftale  caort, 
appears  to  be  the  (general  grounds  on  which  the  argument  seems 
lo  rest.  For  bankrupts  being  exclusively  concerned  id  trade  and 
merchandise,  in  buying  and  selling  in  gross,  or  by  retail;  dealing 
in  exchange,  and  in  other  acts  of  necessary  commercial  inter- 
course; it  seems  but  reasonable  they  should  be  protected  and 
controlled  by  laws,  more  especially  for  themselves;  and  which 
the  practice  of  civilized  nations  is  in  the  habit  of  ordaining* 
Hence  a  bankrupt  law,  may  be  very  different  from  an  insolvent 
debtor's  act— «s  a  bankrupt  law  relates  to  the  interests  of  mer* 
chants  and  traders;  whereas,  an  insohrent  act  relates  to  the  gene* 
ral  interest  of  society.  If  then,  this  distinction  of  interest  pre- 
vail; can  it  be  said,  the  distinction  of  rights  does  not  also  pre« 
vaU? 

By  the  8th  sec.  1st  art.  of  the  United  States*  constitntiont  con- 
gress have  a  right  **  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  states,"  also  to  establish  *^  uniform  laws  on 
the  suh^ct  of  bankruptcies  throughout  the  United  States."  The 
power,  then,  of  making  bankrupt  laws,  no  longer  remains  with 
the  several  states;  it  is  vested  in  the  United  States  government* 
And,  how  far  a  .transient  merchant,  indebted  in  PhUade^kim^ 
can  plead  in  this  circuit  court  for  the  district  of  .SbselA  Carofino, 
a  discharge  under  the  insolvent  debtor's  act  of  South  CarafiuB^ 
obtained  in  the  state  court,  against  a  siut  instituted  in  tUs  eomt 
te«>is  the  question  which  is  now  before  me« 

On  this  point,  involving  the  rights  of  the  United  States,  and 
Individual  states,  I  feel  myself  delicately  aituated  in  dedding 
the  contending  claims.  More  especially,  as  one  of  the  particolar 
feasons  for  calling  into  existence  the  present  consdtntioii  of  the 
United  States,  was  to  equalise  the  commerce  and  trade,  and  the 
lights  and  privileges  of  the  American,  and  other  merchants  and 
traders,  throughout  the  union,  and  with  fiareign  nationsii  Uideaa 
thcSH  the  question  be  considered,  as  having  this  grand  object  in 
idew;  the  menu  of  this  case  will  be  carried  back,  to  where  they 
ifoutd  have  been,  before  the  passing  of  the  constitution:  Tbefeac 
Jbd,  and  lexfori^  of  the  several  states,  would  be  brought  nnder 
apeotal  consideration,  as.  having  more  contraling  p^wera,  than  I 
think  ought  to  be  admitted  at  this  day*  Each  state  wocdd  then 
by  such  reasoning,  be  deemed  to  authorise  discharges  of  inaol* 
veaey  according  to  its  own  laws,  and  in  mercantile  cooceniai  not 
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bjr  iMiifbm  laws  reatfaig  oo  die  lame  prtodplet^  ud  pmrnodag 
the  saine  ends,  but  somettncft  cooflicting  in  points  of  joatico 
and  expediency,  not  only  with  themeelvet,  but  with  the  llniled 
Sutea,  end  the  principles  of  their  superintending  governmenl* 

On  the  4th  of  April  18(X>,  a  bankrupt  law  was  pasaed.  It  wna 
limited  to  the  term  oijive  years;  and  from  thence,  to  the  end  of 
die  next  session  of  congress  thereafter,  and  no  longer*  It  Aea 
expired — and  there  has  never  been  since,  any  bankropt  law  in 
die  United  States.  What  were  the  reasons  which  iafluenced  ooo* 
greas,  not  to  revive  that  act,  or  not  to  pass  a  new  one,  is  not  for 
me  to  say.  Although  it  would  appear,  that  die  different  dect* 
tions  which  take  place  in  the  courts  of  the  United  States,  and  in 
those  of  the  individual  states,  afford  some  grounds  for  the  recon« 
•ideration  of  a  bankrupt  law;  as  well  as  the  great  inconvenieneo 
resulting  from  the  want  of  one,  to  which  parties  are  occasionally 
subjected,  by  vexadous  suits  in  different  states  of  the  onion 
agninst  inaolvent  debtors,  after  they  have  obtained  insolvent  dis« 
charges  in  one  of  the  states.  In  passing  the  bankrupt  law,  it  is 
evident  congress  looked  towards  bankrupt  merchants  and  tra« 
dera  apeciaUys  as  respecting  the  insolvefU  act  of  Hate  authoritie§m 
For  in  the  61st  sec.  of  the  bankrupt  law—JLofUt  United  States^ 
poL  5,  pa^  81.  it  was  expressly  enacted,  that  this  act  shall  not 
*^  repeal  or  aiuiul,  or  be  construed  to  repeal  or  annul,  the  laws  ci 
any  state  now  in  force,  or  which  may  be  hereafter  enacted,  for 
die  relief  of  insolvent  debtors,  except  so  far^  as  the  same  may 
respect  persons,  who  are  or  may  be  clearly,  within  the  purview 
of  this  act."  It  is  said  however,  this  act  has  expired,  it  does  not 
dience  follow,  that  the  reasons  which  gave  rise  to  the  exception^ 
do  not  still  exist.  And  so  far  it  does  not  come  within  the  rule,  of 
ceMonte  rathne^  ceseat  et  ipsa  /e^'.^-If  then  they  do  exist,  I  see 
not  why  for  national  and  commercial  purposes,  this  court  should 
not  give  them  a  consideration,  although  they  be  not  engrafted 
into  a  bankrupt  law.  Under  this  impression,  it  would  seem  the 
distsxftction  uken  by  the  defendant's  counsel,  between  a  bank^ 
rupt  law,  and  an  insolvent  debtor's  act,  has  not  been  improperly 
introduce. 

Among  the  great  features  of  govemsnent,  population  and  ere* 
dit  are  to  be  ranked.  As  to  the  population^  congress  has  equat 
ized  that,  by  acts  of  naturalisation  throughout  the  United  States; 
bot  having  no  bankrupt  law,  the  credit  as  to  provisions  bt  bank- 
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rupta,  Md  iNTMfioriagiiif  ri^uaof  timr  credkcm^hiitJMtliften 
•o  equalised,  reetiag,  at  preaenCt  uppo  the  iniolveoi  acts  of  indi- 
Tidual  statea,  aad  the  diacxetioo  and  decisions  of  courts,  having 
coguisBance.  It  hence  results,  that  foreigners  and  citizens  of  dif- 
ferent states,  will  look  to  the  government  of  the  United  States 
for  some  general  system,  as  either  emanating  from  their  laws, 
or  from,  their  courts^  and  more  particularly  when  they  com- 
mence suiu  in  the  courts  of  the  United  States*  The  obligation 
is,  therefore,  the  more  imposing  upon  these  courts,  having  this 
high  responsibility,  to  carry  all  such  suits  into  effect,  in  as  uni- 
form a  manner  as  possible;  so  far  as  their  authorities  will  per- 
mit, agreeably  to  the  rights  and  just  expectations  of  individuals, 
and  the  confidence  so  reposed  in  the  United  States',  govern- 
menu 

It  is  urged,  this  court  is  bound,  in  this  case,  by  the  34th  sec 
•f  the  judiciary  act,  Lawsjoftlus  U.  S.  vol.  1st.  fiaj^e  74;  but  I  do 
not  see  for  what  reason:  as  I  think  it  can  be  made  to  appear,  the 
meaning  of  that  section,  as  contended  for,  does  not  at  present 
apply*  By  that  instrument  it  is  enacted  ^^  That  the  laws  of  the 
several  states,  except  where  the  constitution,  treaties,  or  sta* 
ttttes  of  the  United  States  shall  otherwise  require  or  provide, 
shall  be;  regarded  as  rules  of  decisions  in  trials  at  common  law, 
in  the  courts  of  the  United  States,  where  they  apply."  As  it  is 
not  nocessMy  on  the  present  occasion,  to  give  an  opinion  rea- 
peeting  the  discharge  of  an  insolvent  debtor  against  the  debt  it* 
aelf,  I  shall  not  do  so;  but  will  confine  myself  to  that  part  of  the 
atate  act  which  enacts  that  the  discharged  debtor  shall  not  be 
Habk  to  bt  sued^  impleaded  or  arrested  for  a  twelve  month  <^ter 
hie  dischar£^e»'^rimie^s  Lowe  of  South  Carolina^  249«  sec.  2. 

Can  it  be  said,  this  part  of  that  act  applies?  Does  it  not  impadr 
the  security  of  the  contract,  between  Jacobs  the  defendant,  and 
Gill,  Canooge  &  Co*  the  plaintiffs?  and  if  it  do,  is  it  not  in  direct 
ippposition  to  the  constitution  of  the  U*  States? — ^These  are  im- 
portant questions,  which  should  be  well  considered  before  a. de- 
cision take  place.— As  to  any  inconvenience  which  may  arise  to 
the  defendant  under  arrest,  it  remains  with  himself  to  give  bail 
and  be  liberated  from  his  confinement:  if  he  cannot  or  will  not, 
this  court  is  obliged  to  perform  its  duties  in  the  premises,  how- 
ever desirous  it  may  be  to  relieve  his  personal  necessities. — And 
in  dgsMlsp,I  caoaot  jl>ut  say,  that  were  the  present  motion  to  be 
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MMdoed^  mod  Aft  Maidaiit  tdoiltted  to  cMimiibftI;  thete^ 
cwky  of  the  pbtntift  would  be  much  wctketied  and  perbtpt 
■light  be  for  ever  lost.  For  tbe  state  court  is  in  possession  of  Ms 
•dieduie  and  property,  given  up  upon  his  discharge;  said  by  no 
■aeans  to  be  equal  to  the  payment  of  his  debts  aBowed  in  that 
court.  Of  course  the  defendant  has  nothing  to  rest  his  suit  upon 
in  this  court,  but  the  defendant's  perscNi  or  security  for  the 
name;  without  which  the  defendant  might  abscond  to  whatever 
^iMuter  of  the  world  he  pleased;  thereby  weakenings  if  not  for^ 
ever  nullifying  his  creditors'  just  demands*  The  reasoning  of 
fudge  Washington,  in  the  case  of  Golden  vs.  Prince^  Halt 9  Lam 
40ft,  and  of  Judge  Story  in  GaUhm^s  Repor^^  Sr4.  rt 
;  strengthen  my  opinion  on  diis  head. 

Aa  to  the  cases,  cited  from  the  1st  and  fd  Do/Atf,  100,  S91| 
diey  are  between  slate  audiorities;  and  in  my  opinion,  do  not  a^ 
ply  any  more,  timn  the  insolvent  act  of  this  state  may  be  said  to 
mfffif  to  the  present  case.  Whenever  the  inal  discharge  is 
branght  before  this  court,  in  bar  of  this  suit,  and  at  a  proper 
stage  of  the  pleadings,  it  will  be  tfme  enough  to  consider  its 
bearing  eharacser,  as  to  discharging  the  debt. 

By  the  11th  section  of  the  judiciary  act,  Laum  rf^u  U.  S.  veA 
lat,  $S^  the  circuit  court  has  cognisaiiee  where  an  alien  is  a  paf» 
tf%  or,  a  suit  is  between  a  dtteen  of  the  state  where  the  aeifioa  la 
commenced,  and  a  cltiaea  of  another.  TUs  gives  aiMhorltjF  to 
An  circuit  court,  to  mainuin  the  action:  and  is  an  ImpBed  con* 
toact,  between  the  United  States  and  tkre  parties  oooeemed,  tfmt 
k  shidl  be  so  maintained.  But,  if  a  amto  law  be  allowed  to  eonto 
in  wtdi  a  sweeping  effeet,  aa  a  bar  to  tdie  action,  confidence  is  nl 
an  end;  and  the  court  is  at  the  mercy  of  a  state  authority^-l  Gei. 
Btp.  38S;  Upon  this  principle,  the  impropriety  of  the  moden  ni 
Ala  incipient  stage  of  the  solt,  and  before  the  return  of  the  writ^ 
is,  m  my  opinion^  apparent;  insomuch,  as  to  induce  a  court  to  be 
00  Its  guard  how  it  allows  tbe  claims  of  an  Individual  under  em 
^rest,  when  a  little  time  and  a  regular  practice  would  better 
conduce  to  justice  and  the  end  proposed.  Beeldes,  by  the  laws 
and  practice  of  diis  court,  a  defendant  cannot  take  the  benefit  of 
the  insolvent  acts,  until  idTter  judgment  obtained:  4lA  vol.  lunm 
ofV.  S.  123<— 5<A  vol.  Lawa  of  U.  S.  6:  whereas  in  the  stato 
eourt,  he  has  the  benefit  of  them  on  mesne procees^  before  judg- 
naent  obtained— This  marks  a  difference  b^ireen  dm  practice  of 
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the  UniMd  SMMcouitaaiid  the  stale  cointi;  as  to  cases  of  mr 
solvency,  which  is  of  itnportaDce  in  this  enquiry— It  oonse* 
.quently  results,  that  the  security  of  the  creditor  in  the  court  of 
die  United  States,  is  greater  than  in  die  covits  of  this  states  u 
he  has  a  longer  time  to  search  out  cases  of  fraud  against  Us 
debtor;  and  is  thereby  the  better  enabled  to  provide  for  his  own 
security,  before  the  debtor  can  be  liberated  or  discharged  undsr 
insolvent  debtor  acts* 

.  Upon  the  whole,  without  touching  any  other  contested  points 
of  the  argument,  (deeming  it  unnecessary  in  the  opinion  I  am 
about  to  give)  the  case  appears  to  me,  to  resolve  itself  into 
-— thirt,  by  the  constitution  of  the  United  States,  the  ii 
states  have  given  up  their  rights  of  legislating,  as  to  commcrcs 
and  bankruptcy:  that  this  right  is  now  solely  in  possession  of  the 
United  States  government,  which  through  its  laws  and  judids^ 
ry,  b  bound  to  watch  over  and  superintend  the  same:  that  no 
bankrupt  law  existing  at  this  tune,  does  not  affect  the  main  qnss* 
tion.  hrciMise  the  right .  in  government  still  rensaios  to  enact 
pnei  or  to  repose  its  confidence  in  the  jodiciaiy,  as  to  their  dsci^ 
sion  respecting  the  same,  ki  relation  to  the  state-  laws:  that  ti» 
tWiXU  of  the  United  Stales  by  admitthig  defendamts  to  the  be- 
nefic  of  the  stale  insolvent  acts,  under  the  superibtending  and 
09iitiMling  power  of  the  laws  of  the  United  States,  now  eais^ 
aogi  ean  and  do  promote  die  due  ends  of  justice,  as  relating  m 
hankrupts.  But,  it  must  be  remembered,  all  this  is  done  undsa 
the  autfaori^  of  the  United  States,  and  not  under  that  of  state 
funhorities;  although  id  doin^so,  the  insolvent  acts  of  the  slates 
are  referred  to,  as  rtcfef  ^  AcMf  en  m  oai€t  when  they  uppbfi  m 
ffecbiBed  by  the  Mth  eerrian  of  the  judiciary  act.  Under  theae 
iflApressions  I  do  not  diink^  that  by  insolvent  disohatges  from 
the^ourt^  of  this  stale,  the  insolvent  debtor's  acu  of  thb  state, 
should  be  allowed  to  snspetod  or  weaken  the  lien  of  proeem  in 
thi^^^oim,  in  the  manner  contended  for  in  this  case*  It  would  be 
fm*iflitc|rference  between  creditors  and  debtors;  lOad  etrtmdf 
WtmiU  t^toim^MT  Um  oUigaiimi  afcwiracUm 
•   June  ItTm 
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PHILADELPHIA  NISI  PRIUS,  OCT.  1816. 

Commotnvealth  ex  rel.  Frantz  Anthon  Van  Sitter^  vs.  Ct^tain 

yohn  SchuUz.  Habeas  Corpus. 

f 

[An  agreement  between  the  master  of  a  vessel  and  a  iMtssenger,  that  the  lat* 
ter  shall  remain  on  board  until  he  has  paid  his  freig^ht,  is  lawful.  He  cannot 
plead  as  a  set  off^  that  the  master  did  not  fbmish  the  provisions  which  he  • 
tdpiilated*  Thcae  are  mutaal  covenantsiy  on  whieh  each  party  may  have  an. 

Tu^OHXAiit  Ch.  J,  It  .appears  by  the  return  to  the  habeas' 
oorpos  and  the  evidence  whieh  has  been  given,  that  the  rektor' 
Fmatt  Anthon  Van  Ritter,  was  a  passenger  together  with  many 
others,  Giermans  and  Swiss,  in  the  brig  Ceres,  from  Amsterdam' 
SO  Phiiadtlphia,  and  the  defendant  captain  Schultz,  detains  him 
on  board  the  said  brig,  now  lying  in  the  Dehiware,  off  PhibMlel*- 
plua«  by  virtne  of  acontract  made  between  the  captain  and  pas^ 
acngets  at  Amsterdans,  by  which  the  passengers  agreed  not  to' 
loatve  the  brig  without  permission  of  the  captain,  until  payasent 
of  their  passage  asoney.  It  is  contended  by  Van  Ritser  in  tho 
imt  place,  that  this  contract  so  far  as  concerns  the  engagement 
not  to  leave  the  brig  is  illegal  and  void— ^ut  that  even  if  it  were 
valid,  the  captain  having  not  performed  his  part  of  the  agreement 
haa  no  right  to  detain  him* 

The  contract  is  said  to  be  illegal,  because  it  is  oppressive  and 
mMonaeaentiona,  and  because  it  is  againtt  the  public  mterestattd 
0eaenl  policy  of  the  country. 

It  is  not  pretended  that  the  passengers  in  this  vessel,  are  to 
pay.  more  than  the  usual  frei^t)  or  that  any  deception^waaput 
upon  them,  at  the  time  of  entering  into  the  contraot*  They  came 
OD  board  in  die  usnid  way  and  made  such  .an  agreement  far 
dieir  passage  as  is  commonly  made.  Having  no  money,  nor  be* 
ing  aUe  to  &nd  security  at  Amsterdam,  they  stipulated  not  to 
leave  the  bng  till  they  had  paid  for  their  passage*  They  knew 
very  well  that  they  oould  make  no  money  during  the  passage, 
coakl  they  aspect  to  borrow  it  on  their  arrival  in  a  strange^ 
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eomitry.  Btit  tt  was  also  Icncmn  that  by  isdoitiag  AanaelTet 
to  serve  for  a  term  of  years,  the  money  might  be  raised;  and  in 
order  to  secure  the  captain  ivho  carried  them  over  the  sea  and 
aupfilied  them  with  provisions,  they  promised  not  to  leave  the 
brig  until  they  had  paid  for  their  passage,  which  in  substance 
am 'runted  to  an  engagement,  to  raise  the  money  by  indenting 
themMrlves  before  they  left  the  brig.  Their  object  was  to  advance 
their  fortunes  in  a  new  country,  an  object  which  had  been  fre* 
quendy  attained  by  their  countrymen,  who  had  gone  to  America 
before  them—- and  it  is  not  easy  to  conceive  any  better  means  of 
nccompiishiog  their  object  than  those  which  were  taken*  Siif- 
posing  then  the  contract  to  have  been  fairiy  complied  witk  mt 
the  part  of  the  captain,  I  can  perceive  nothing  in  it  unreasoa^ 
able  and  unconscientious;  on  the  contrary  it  was  advantageons 
to  the  emigrants.  Having  no  money,  they  obtained  cffedit  bf 
giving  the  only  security  in  their  power,  a  security  which  if  asC 
abused  on  the  part  of  the  captain  could  be  producuv«  of  Dolmtd* 
abip  whatever. 

But  it  is  said  to  be  against  the  geiwral  policy  of  oor  lawn  and 
government.  If  it  be  so,  it  must  be  either  because  of  the  iaden* 
tore  of  servitude,  or  because  of  the  right  of  the  captain  so  detain 
the  passengers  until  th^y  enter  into  such  indenture.  Upon  coiK 
aideration  of  our  laws  and  customs,  it  i$  cztremdy  clear,  that 
an  indenture  of  this  kind  is  not  oidy  not  against  onf  pqlif^,  but 
d»t  it  is  conformable  to  the  policy  and  custom  which  haa  pM* 
vailed  from  the  earliest  dmes.  In  the  case  of  the  Com*  n  iC€f* 
pgki  3  Dall.  Rep.  197*  this  subject- was  materially  considcmdf 
as  i^pears  from  the  opinion  of  Judge  Bradford,  wtio  as  ia  w«ll» 
laiown,  was  remarkable  for  deep  and  accurate  reseaich*  He 
alases  this  custom  of  persons  coming  from  Suiwpe,  hilling 
themselves  and  their  children  as  servanta  in  America  to  pagr  fcr: 
dieir  passage,  as  having  originated  with  the  first  advettturera*SO 
Virginia.  It  aros^e  from  the  circumstances  of  the  counliy,  •  mtA 
being  found  eventually  beneficial  to  the  merchant  and  llie  nd« 
iFcaturer,  it  has  never  ceased,  but  was  introduced  inso  Masylmid' 
and  Pennsylvania,  which  were  colonized  after  Vii(inia».  We 
find  it  referred  to  in  our  statute  book  so  early  as  the  year  1700^ 
in  fact  there  was  a  convenience  in  it  so  obvious  .th«t  it  coidd  noft 
.be  relinquished.  It  has  been  the  favourite  policy  of  Peanaylvw-' 
ain  10  encourage  partacolaiiy  die  iaportaftioB  «f  Gerasana.  Tkm 
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wane  of  S0rtnm  Xed^pdoner^  whiA  impfica  tervitudet  is  fit* 
aMlwr  to  her  biwt.  Serritude  of  tbts  kind  u  oo  disgivcei  and 
dio  •oundneM  of  tlie  policy,  which  encouraged  it,  ia  proved  bf 
dria  DOtorioiia  fiu:t^— that  many  of  the  Redenaptioneri  having 
hoacttly  aerved  out  dieir  time,  have  arisen  to  eminence  both  of 
chmm^er  and  firtune^  and  the  same  remark  is  applicable  tn 
many  who  have  been  imported  from  Great  Britain  and  Ireland* 
Oar  laws  have  paid  pardcular  attention  to  Germans,  because 
wa  seem  to  have  expected  a  greater  emigration  from  Germany^ 
than  from  any  other  country— because  we  tonsidered  them  as 
a  almdy,  sober,  induatiiona  people,  remarkably  fitted  for  agii* 
cnlmrs  ■  and  because,  being  ignorant  of  our  language,  they 
atand  more  in  need  of  legislative  psotectimi,  than  the  emigranta 
from  ov  mother  country.  Accordingly  we  find  that  on  the  8th 
April  irw,  an  act  was  passed  ^  for  estabUshiag  the  oflice  of  a 
legiafeer  of  aB  German  passengers  who  shaU  arrive  at  the  port  of 
Philadelphtfc,  and  of  att  indentures  by  which  any  of  them  shaU 
ie  imaul  urvants  for  their  freight^  and  of  the  assignment  of 
aneh  ^ertfOfM  in  the  city  of  Philadelphia.''  This  act  contained 
many  provisions  beneficial  to  the  Germans,  and  by  another  act 
paaaod  iSth  March,  1810,  ^^all  masters  or  mistresses  of  Ger* 
■Mn  Aedempdoners  who  are  minors,  and  who  shall  arrive  at 
tho  port  ef  Philadelphia  after  the  passing  of  said  act,  shall  give 
to  Ihe  aaM  Redcmpdoners  6  weeks  schooling  for  every  year  of 
hiaor  her  ime  of  #fnrtftnfr,  and  it  shall  be  the  duty  of  die  regis* 
ter  of  Gennan  passengers,  to  insert  the  same  fuUy  in  their  inden* 
tnrca*''  IscaBttoC  be  denied  therefore,  that  this  kind  of  servitude 
haa  been  recognized  and  provided  for  by  our  laws,  so  that  it 
mif  femaina  to  consider,  wbedier  the  right  to  detain  the  fasten' 
gt^mti$ant^  dB  he  pi^ys  the  money,  or  in  other  words  till  he 
indents  himself,  is  contrary  to  the  genius  of  our  laws  or  consd* 


If  we  widi  for  the  importadon  of  Germans,  who  have  not 
to  pay  their  passage,  we  must  permit  the  merchant  who 
iaspwu  diem  to  have  security  for  hie  freight.  Now  in  what 
odasr  way  can  these  people  give  security,  dian  agreeing  to  re* 
main  on  ship-board  dU  they  indent  themselves  as  servanta?  I 
coofeaa  dmt  none  has  occurred  to  me,  nor  has  any  been  suggest- 
ed by  the  kamed  counsel  who  have  argued  for  the  relator. 
Thqr  have  mUf  inAeed,  dbrtthe  passenger  may  agree  in  Eu- 
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rope  to  UkAkA  hiamtV  on  hit  Mrival  in  America,  md  the  ihip 
owner  may  sue  him  if  he  does  not  comply  with  his  contract. 
But  what  security  is  there  in  that?  The  owner  might  as  well 
hare  rested  on  a  simple  promise  to  pay  die  fireight— And  what 
advantage  woidd  the  A^netf  passenger  derive  from  bmng  si^d 
on  his  contract}  A  fraudulent  man  indeed  might  think  it  for  his 
interest  to  go  to  gaol,  and  come  out  by  the  insolvent  act;  but 
oiie  who  meant  to  act  fairly,  would  rather  remain  on  board,'>cill 
he  had  raised  the  money,  than  to  subject  himself  to  an  aeiioip  for 
the  freight  merely  for  die  sake  of  setting  his  feet  on  shore  a  few 
days  sooner.  But  it  is  objected  dmt  prhate  impriMonmeni  is 
odious  and  intolerable*  I  grant  it,  and  sfaoidd  not  be  for  order- 
ing  |t— -but  how  can  diis  be  called /rtecitr  imprhonmemf  Have 
not  our  laws  provided  diat  puUic  officers  shall  visit  the  ship, 
and  examine  die  condidon  of  the  passengers?  Is  there  not  freo 
access  for  the  friends  of  the  passengers,  for  strangers  who  wish 
to  contratt  for  thnr  service,  and  for  the  members  of  that  respec- 
table society  whose  object  and  duty  it  is  to  afibrd  relief  to  dieir 
countrymen  in  distress^-If  this  access  were  denied,  it  mighe 
dien  indeed  be  called  a  private  imprhonmetU^  for  which  lUa 
court  would  give  immediate  redress.  Supposing  then  this  right 
of  detendon  to  be  exercised  with  mildness  and  humanie^,  ac-* 
cording  to  the  true  meaning  <^  the  contract,  I  perceive  nodiinf 
in  it  either  inconsistent,,  oppresMve,  or  impolitic;  and  in  dun 
sentiment  I  am  supported  by  an  authority  no  less  dian  the  legis- 
lature of  the  commonwealth*-*For  by  an  act  passed  ttd  Aprils 
ir94,  (sect.  13)  *^  it  shall  be  lawful  for  the  master,  captain  or 
owner,  or  consignee  of  any  ship,  or  vessel,  importing  passengers 
into  this  commonwealth  as  aforesaid,  to  keep  and  detmn  asy 
such  passengers,  who  are  unable  to  pay  dieir  freight,  on  board: 
the  same  ship  or  vessel  wherein  they  were  imported  respeolive^ 
ly,  for  the  space  of  thirty  days  after  their  arrival  opposite  liie 
city  of  Philadelphia,  in  order  that  they  may  have  dme  to  find 
out  relations  or  friends,  who  may  discharge  their  freight,  or  to 
agree  with  some  person,  or  persons,  who  shall  be  witting  to  pagr 
the  same  in  consideration  of  their  servitude  for  a  term  of  years^ 
mgreeably  to  custom*^^ 

The  above  is  part  of  a  law  for  establishing  a  health  office.  Sec* 
The  laws  cpncerning  the  health  office  are  various  and  compK- 
cated«-«-severBl  have  been^made  and  sevoal  repealed,  in  wholo 
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•r iaptrli  As  the  pttnge  I  hate  died wat  not neiitioiied la 
dbe  agMtmeal,  I  prorame  it  was  soppoted  to  bt  repealad.  I  will 
aottakttispmi  me  to  aMert  pottiivdy,  diat  it  b  aocrapealedy  bvt 
after  a  pretty  diligtnt  Biearch,  I  have  aot  been  able  to  iad  tha 
tepeaL  If  it  bastsU  in  fierce^  die  right  of  deteatioa  is  dear,  be» 
canae  the  thirty  days  given  by  the  law  have  not  expired.  But 
even  anppoiiog  it  to  be  repealed,  I  am  of  opinion  for  die  teaaoaa 
I  have  given,  that  die  ri^  still  remains,  in  cases  where  the 
contnact  eaqneasly  sdpnktes  for  it. 

Biae  ii  is  canteaded  that  the  defendant  t^  violadng  his  past  of 
the  oonsrast,  has  perfected  lus  ri^t  of  detention,  because  the 
tttpnlatians  on  hb  part  are  in  nature  of  a  ccndMon  pncedeni^ 
whidi  must  ^  stripy  performed  before  he  can  have  any  reme* 
if  on  the  contract.  Thb  however,  k  not  the  constructioii  of  the 
Sgreement*  The  ward  camJkion  b  indeed  to  be  found  in  it,  but 
on  the  whole  it  appears  to  be  an  agreement  in  whkh  there  are 
mutaai  covenants,  on  whidi  each  party  may  have  an  action  al» 
thoogk  he  may  not  have  stricdy  complied  with  every  thing  to 
be  done  by  him*  The  captdn  agrees  to  bring  the  passengers  to 
America,  and  fimiiah  them  on  each  day  of  the  passage  with  cer- 
taio  nrtieles  of  pravisioiw-on  the  other  hand  the  passengers  pro* 
siise  to  conduct  themselves,  in  an  orderly  and  peaceable  man* 
ner,  and  pay  their  freight  at  the  end  of  the  voyage— But  it 
sever  could  have  been  intended  that  if  die  captain  failed  in 
lOfli^  small  article  on  one  datf^  he  should  therefore  have  nothings 
&r  brm^ng  the  passengers  across  the  Adandci  or  that  a  pas* 
tcoger  by  one  trifling  act  of  rudeness  or  mbbehaviour  should 
brieic  all  right  to  the  benefit  of  the  agreement.  Van  Ritter  has 
been  nnfely  brought  to  America,  which  is  the  main  point.  For 
this  he  certainly  must  pay  something,  although  he  may  have 
daimn  against  the  captain  for  breaches  of  the  contract.  Some 
breaches  there  certainly  have  been.  I  allude  not  to  those  acts  of 
riolence,  rudeness  and  indecency  done  by  the  officers  of  the 
brig  (though  not  by  the  captain  personally)  to  many  of  the  pas- 
•eogers,  and  particularly  females.<^Although  I  highly  disap- 
prove of  these  things,  yet  they  cannot  properly  be  taken  into  con- 
lidemtion  in  the  present  enquiry.  Personal  injuries  to  others  are 
I  lot  the  concern  of  Van  Ritter.  For  the  beadng  of  his  wife  in- 
deed he  has  an  indmate  concern,  but  it  is  not  a  wroog  of  a  na- 
tare  that  can  be  set  off  agamst  the  aaptain's  claim  to  freight. 
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Btttwbtii  I  say  dun  die  MDtriet  has  been  farokcn,  Imtaniii^M 
article  of  provisions.  Potatoes  and  vinegar  were  not  lomisbcd 
at  all,  and  as  to  tbe  rest  die  passengers  were  pat  upon  iboit  al- 
lowance  during  great  part  of  the  voyage.  It  is  insisted  indeed 
hy  the  captain  that  tins  short  allowance  arose  from  oeoesstqr.  It 
isa  point  on  wliich  I  am  not  fiilly  satisfied,  Iwt  a  jury  witt  de« 
csdc  it,  if  it  should  ever  be  brought  before  diem.  But  granting 
that  there  liave  been  breadies  of  this  contract,  how  can  I  men* 
sore  the  damages?  It  is  a  thing  which  without  ^  assistance  ef 
a  jury,  I  could  not  pretend  to.  The  question  tlien  is  whseher, 
supposing  for  argument's  salce,  the  claim  of  freight  to  be  ttabk 
to  some  deducdon,  the  captain  dierefore  forfeits  all  right  to  de* 
tentiofi.  It  appears  to  me  that  he  does  not;  and  diat  the  right  of 
detention  remmns  until  the  whole  bahmoe  of  freight  is  paid. 
The  agreement  is  that  the  freight  shall  be  paid  and  the  passen* 
gevs  shall  stay  on  board  until  it  is  paid,  that  is  undl  the  whole  is 
paid.  Jf  upon  asature  reiection  it  shall  be  thought  by  the  Gor* 
num  society,  diat  this  is  a  case  which  requires  further  inve^* 
gatSon,  dicy  will  no  doubt  support  the  passengers  in  the  prone* 
cntion  of  their  rights.  I  see  some  of  the  members  of  that  socie^ 
attending  here  and  am  glad  to  see  them,  they  nmy  render  essen« 
tfnl  service  by  making  a  strict  but  tBifaniowUe  enquiry,  inso 
die  conduct  of  all  captains  who  arrive  at  diis  port  with  passem> 
gers;  by  discouraging  all  litigations  about  trifles,  but  fimdy  sup*  i 
portmg  their  countrymen  against  every  species  of  oppresMGU  •  t 
and  every  substantial  breach  of  contract;  on  their  conduct  much  t\ , 
dcpends.<-*Their  duty  is  important,  and  in  the  discharge  at  it  '^ 
they  may  do  much  good,  or  much  ill.«— That  they  will  choose  <!v 
the  good  I  hope,  and  I  have  no  reason  to  doubt  it.  Upon  the 
whole,  it  is  my  opbion  that  Van  Ritter  should  return  to  the 
brig,  and  remain  there  according  to  his  agreement.  t  a^ 
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MARINE  COURT,  NEW  YORK. 


SHAVING— ASSAULT  AND  BATTERY. 


Peter  Duffle^  vs.  George  Mathewson  and  others. 

[The  capum  tnd  c«  w  of  a  vewel  on  the  high  seo.  haTe  no  Hgbt  to  permit 
or  cxctc  old  Neptune  to  shate  a  paaaenger  and  immerie  hii  in  a  tojiof 
water,  contrary  to  hit  wia  ]  «*  •  wo  oi 

This  was  an  action  of  assault  and  battery,  alleged  lo  haw  been 
committed  on  board  the  British  ship  Thomas,  of  Lancaster, 
while  on  the  high  seas,  of  which  ship  Mathewson  was  the  ci^' 
tain,  the  other  defendants  seamen,  and  the  plaintiff  one  of  the 
passengers. 

It  appeared  that  the  ship  came  from  the  chalky  clift  of  AI- 
bion,  with  a  number  of  passengers,  and  arrived  on  the  banks  of 
Newfoundland.  The  sons  of  the  deity  who  rules  the  wide  do« 
main,  through  which  they  had  passed  in  safeQ^,  with  joy  beam- 
ing  in  every  eye,  met  and  conferred.  By  a  recurrence  to  ancient 
legends,  coeval  with  the  common  law,  and  among  them,  of 
greater  validity,  it  was  found  that  as  often  as  a  landsman  came 
in  view  of  the  Banks,  before  them,  he  must  produce  a  bottle  of 
Cognac  or  rum,  as  an  acceptable  sacrifice  to  Neptune. 

The  nature  of  the  sacrifice  was  explained  to  the  landsmen, 
and  the  greater  part  complied  with  a  requisition,  sanctioned  by 
immemorial  usage;  the  defendant,  with  others,  refused. 

Whereupon  the  seamen  invoked  the  god,  with  sad  com- 
plainu:  •*  Oh!  Omnipotent  Father,  king  of  the  ocean,  behold  the 
rebellious  sons  of  Terra,  who  have  dared  to  intrude  into  thy  do- 
minions,  refusing  to  bend  before  thy  divine  altar,  and  to  render 
to  thee  an  accustomed  libation.  Their  beards,  Oh!  father,  are 
long^,  uncouth  and  indecent;  reuined  by  them  in  defiance  of  thy 
laws,  and  in  derision  of  thy  divinity." 
Xo.  XXL  R 
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The  father  of  ocean  heard^  and  lifted  hk  awfid  head  sublime 
above  the  waves,  attended  by  the  Tritons,  die  Nereides,  and  all 
the  daughters  of  the  azure  main. 

He  saw  his  children,  and  thus  responded  to  their  complaints, 
through  a  brasen  trumpet,  whose  reverberations  shook  the  dis- 
tant promontory  of  Chapeau  Rouge,  and  re-echoed  through  the 
spacious  bay  of  Plaeentia:  ^  Carry  these  impious  mortals  frota 
my  presence— behold  their  beards,  which  they  dare  to  retrai  in 
despite  of  my  authority.  They  shall  be  shaved." 

^  Sic  fata  •inAnt." 

He  said,  and  tahiag  his  rasor  and  shaving  box  from  his  car, 
while  Amphitrite  held  his  horses,  he  seized  the  prow  and  as- 
cended by  the  head  rails  into  the  lofty  ship.  His  presence  in* 
spired  his  children  with  joy.  But  while  imparting  his  commands, 
through  his  brazen  trumpet,  to  the  crew,  th^  landsmen  below 
trembled.— ^^  Bring  hither  that  tub,  and  fiB  it  with  sea  water.** 
'Twas  done.  ^  Bring  forth  the  long  bearded  tribe,  one  by  ene.^ 
The  command  was  obeyed-^^nit  Duffie,  when  it  came  to  hia 
turn,  was  inclined  to  be  refractory,  and  resisted — But  who  can 
resist,  when  gods  commasad? 

The  razor  used  by  his  godship,  was  manufactured  in  the  ca« 
vems  of  iEma,  by  one  of  the  Cyclops,  from  an  iron  hoop;  and^ 
though  somewhat  rough  on  the  edge^  did  good  business. 

Held  above  the  tub,  Duffie  underwent  the  operation  with 
Streaming  «ye,  while  the  most  unsavoury  smell  from  the  bthiev 
entered  his  nostrib.  As  soon  as  the  office  of  the  razor  was  ac« 
complished  and  the  awful  oath,  which  binds  even  gods  below^ 
was  administered,  the  tub  below  received  him^  the  ceremony 
was  done,  and  the  god  descended  into  die  bosom  of  the  **  vasty 
deep." 

It  appeared  that  a  lady  passenger,  named  Ann  |ones,  was 
subjected  to  the  same  ceremony,  the  humour  of  which  was  en- 
joyed  by  Duffie,  in  common  with  the  others.  MarkweU  person* 
ated  Neptune,  and  the  captain  acted  in  the  capacity  of  assistant 
to  the  deity,  and  was  aiding,  abetting  and  assisting  in  the  ceret 
mony.* 

*  Whenever  a  veiael  arriTes  on  tke  equator  or  any  remarkable  bead  Un^ 
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M&«  Justice  Swavbok  charged  the  jury^  that  it  was  the  du- 
tjr  of  the  master  of  a  ship  to  treat  his  passengers  with  attention 
mod  politeness.  The  capuin  stood  in  the  same  relation  to  the 
paascngersy  as  a  master  of  a  hotel  or  an  inn  did  to  his  guests. 
Having  the  superintendance  of  his  vessel,  the  law  had  invested 
the  fspiain  wilh  the  midMivky  aeeeSsarj  for  preservkig  peac< 
aad  gaod  ovder. 

On  thb  occasion,  the  ctpiaiB  flol  onfy  faibd  in  tteatipg  Ihe 
pkuntiff  with  a  becoming  deaonim»  bctt  eeiinieitanced  and  ^tw^ 
nllj  bad  some  agettcjr  ift  the  i^uTy  sharged  in  the  detdaraCiim. 
The  conduct  of  the  defiendanta  towards  die  pkimiS;  wm  highly 
reprehensible.  Aftw*  taking  into  oonilderttion  the  wodnded 
feelings  of  the  phuntiff  on  the  one  handi  and  the  circumstances 
of  the  defendants  on  the  other^  it  would  be  the  duty  of  the  jury 
to  render  such  a  verdict  as  they  considered  just  and  equitable. 

The  jury  rendered  a  verdict  in  favour  of  the  plaintiff,  for  for- 
^•ain  dollars. 

Cunes,  counsel  for  plainti£ 
Fay,  counsel  for  defendants. 

where  the  raw  huids  orpmenpen  have  not  been  before^  theteUnen,  aocord- 
tng  to  an  old  Qt«|^  fireqaentlf  proceed  to  the  ceremony  of  fhaVlng,  which  il 
tkm  peHfahatd:  oSe  of  the  orew,  wbok  best  omieiiktsd  for  drahery,  ii  habit* 
•d  ia  a  fmiMtiflj  ridloalow  Mamer,  and*  irtth  a  tpeakin|p  tnuapet  in  hia  h«ay 
peraonatea  old  Neptune.  Ha  goea  forward  to  the  bow  of  the  veaa^^  ^iwn 
thoae  who  are  to  be  ahaved,  are  kept  beIow«  and  deicends  itntiU  perhaps . 
reachea  the  water«  and  from  thence  aacends  on  deck,  pretending  to  ^^^ 
emer^  from  the  ocean*  He  haila  the  crew  with  hia  trumf^t;  answiish 
BMide«  and  aralBal  eoagratidafiona  paaa  between  hia  godalup  and  the  old  atf. 
flBen.  He  proceeda  to  order  the  requiaite  apparatna  for  ahansg^  which  gancu 
raOy  conaiata  of  a  piece  of  iron  hoop,  a  coropontion  for  lather  made,  of  sliia. 
and  other  ofTenilve  mattera,  and  a  tub  of  water.  The  persons  who  are  to  be 
riunrsd,  aie  then  brousht  en  deek,  one  by  one,  Uitldfohled.  Those  who  hairs 
treated  wellt  are  shaved  light,  while  thoae  who  are  fefraatsry  are  shaved 
hard.  After  ahsving^  hia  godabip  prooeeda  to  swear  the  novice  to  ^eis  sin- 
gnlar  observances,  one  of  which  is^  Uiat  he  *'  will  never  eat  brown  bread 
when  he  can  get  white." 

The  one  shaved,  is  then  either  immersed  in  a  tub  of  water,  or  has  a  bucket 
frosi  iCbOvef  pealed  eohi*  hesd,  and  the  ftoMc  endsw 
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REVIEW- 

1.  Debate  in  the  House  of  Hepresentativee  of  the  Territory  of 
Orkansj  on  a  memorial  to  Congress^  respecting  the  combict  ^ 
General  Wilkinson,  New  Orleans,  1807. 

2.  The  trials  of  Judge  Workman  and  Colonel  Kerr^  before  the 
U*  States  Court  for  the  Orleans  district y  on  a  charge  of  high 
misdemeanour^  in  planning  and  setting  on  foot  a  mUttary  eto^ 
pedition  against  Florida  and  Mexico,  New  Orleans,  1807. 

3.  A  faith/ill  picture  of  the  political  situation  of  New  Orleans^  at 
the  close  of  the  last  and  the  beginning  of  the  present  year^ 

laor. 

We  have  already  devoted  a  considerable  portion  of  our  jour* 
nal  to  the  proceedings  in  the  action  commonly  called  the  Bal- 
ture  or  Alluvion  cause  of  New  Orleans;  a  law-suit  the  mostim* 
p(Mtant  and  interesting  to  be  found  in  the  juridical  history  of 
our  country^  whether  we  regard  the  singular  circumstances  of 
the  property  in  dispute,  the  variety  and  intricacy  of  the  laws  res- 
pecting it,  or  the  ingenuity,  learning  and  eloquence  of  the  emi* 
^nxkt  persons  by  whom  the  aflbir  was  so  ably  investigated  before 
*^  tribunal  of  public  opinion.  Our  readers,  we  are  happy  to 

\  were  well  pleased  with  our  selection  of  the  publications  on 
^^  subject;  and  the  transactions  we  are  now  about  to  lay  be* 
fSre  them,  arising  in  the  same  very  interesting  territory,  we 
^rhaps  not  less  momentous  to  the  public  than  the  particulars  of 
That  celebrated  cause.  Belonging  to  the  judicial  as  well  as  the 
political  history  of  the  union,  they  come  fairly  within  the  scope 
of  our  miscellany. 

Of  the  memorial  which  gave  occasion  to  the  debate,  men- 
tioned in  the  first  publication  under  review,  the  following  pas- 
sages seem  the  most  worthy  of  being  recorded:— 

*^  Extraordinary  and  'Silarming  events,  oblige  the  legislative 
council  and  house  of  representatives  of  the  territory  of  Orleans, 
to  appear  in  the  character  of  complainants,  at  the  bar  of  your 
honourable  body. 
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^  The  annexed  documents  support  the  fottowiog  statement  of 
fiMBS,  to  which  we  entreat  the  immediate  and  efficient  attention 
<if  die  proper  branches  of  government. 

•*  The  return  of  thcregufair  forces  to  this  city  in  ■     laaty 

nsmottnced  to  us  the .  settlement  of  our  differences  with  Spain 
opon  our  frontiersy  and  we  felt  grateful  to  those  who  had  been 

isitranqirittiztog  the  country.  But  our  tranquillity 
of  short  duration.  Measures  were  soon  put  into  operation 
^rkich  filled  the  city  with  alarm,  and  every  thinking  mind  with 
the  apprehension  of  the  most  sinister  events.  Very  active  pre- 
parations wer«*:made  for  defence,  but  the  utmost  mystery  ob« 
served  as  to  the  cause;  rumours  were  put  into  circulation  of  an 
intent  to  proclaim  martid  law;  and  Ac  old  forts  which  com* 
nsand  the  city  were  repaired.  At  length,-  when  a  sufficient  de- 
gree of  alarm  had  been  created,  Ae' merchants  of  die  city  were 
invited  to  convene  at  the  government  house  on  the         ■      day 
of  December  last,  and  many  of  them  attended.  They  were  met 
by  the  governor  of  this  territory,  and  brigadier  general  Wilkin- 
son* The  latter  communicated  to  diem  diae  die  preparations 
then  making  were  to  oppose  coL  Burr,  who  had  formed  a  plan 
to  sever  the  western  from  the  Atlanttc  sutes,  and  to  invade  the 
province  of  Mexico.  That  in  the  prosecudon  of  these  objectSt 
he  would  himself  be  at  Natchez,  with  two  diousand  men,  by 
the  20lb  of  December,  and  would  aoon  after  be  joined  by  a  body 
cxf  six  thousand  men.  That  with  this  force  he  would  mtarch  down 
to  this  city,  take  possession  of  it,  plunder  the  banks,  and  seize 
die  shipping  to  transport  hb  army,  under  convoy  of  a  British 
fleet,  to  La  Vera  Cruz. 

*^  This  information,  he  said,  he  had  received,  pardy  by  a  letter 
from  Mr.  Burr  addressed  to  him  (the  general)  written  in  cy* 
pher,  and  dated  the  ■  last,  and  received  by  him,  at 

Natchitoches,  on  the  16th  of  October  last;  which  letter,  or  a  de^ 
cyphered  copy,  he  produced;  and  xvhieh^  am^ng  other  things^ 
ucknowledged  the  receipt  of  one  from  the  general  of  the  6th  of  the 
preceding  months  and  asked  hie  advice  ae  to  the  propriety  of  ta^ 
kmg  Baton  Mouge  on  hietaayihnnu  Other  ptru  of  the  plan, 
not  contained  in  the  letter,  he  stated  had  been  communicated  by 
a  messenger  from  Mr*  Burr,  who  had  been  sent  to  him  at  Nat^ 
chitoches* 
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^  Ilie  favemor  •opportod  tbc  geMnd  in  a  qMociH  ia  whidi 
lie  stelttd  hU  bdief  ia  the  esiaioiGe  of  the  daager,  aad  read  a 
letter,  which  he  said  waa  aaonyvKnis,  but  die  hand  wrkiDg  of 
wUeh  he  knew  to  be  that  of  a  respactride  geotleaiaii  ia  Teanes'- 
tee.  The  parts  of  this  letter  which  were  read,  advised  hia^  to 
beware  of  traitota'  ■  to  beware  of  die  month  of  Dccembcri-  to 
bewere  of  the  Idee  of  Mardi-^lo  tewart  of  the  gemndf  aadl 
fava  hinta  of  MO&e  design  against  the  citjr;  it  has  mace  bean 
dBscoTered  that  this  letter  was  actnaUy  signed  A.  yttdkm^  aad 
advised  the  governor  to  beware  of  WiUtiason.  Both  the  geao^ 
nd  and  the  governor  united  ia  reeottoMnding  aa  embargo  ma 
the  shipimig,  as  a  measure  esseaidal  to  the  gencinl  safittf;  tba 
aerehants  who  were  present  acqnieaoed  in  tiie  ocoessitjrt  Md 
the  embaggo  was  laid.  A  sUp  of  war  was  imuwdiately  station  ■ 
ad  below  die  city  to  preventtfe  departure  of  any  vessel  without 
the  general's  passport,  and  some  wfaidi  had  sailed  widiout  tUu 
document,  were  bronght  back  and  detoiued  until  it  wm  proca^ 
red,  although  the  necessary  clearances  from  the  cnstom^bausa 
had  been  given;  and  we  believe  diat  although  the  eaUsctortei 

not  sbce  the         ■ ■  jtfnsed  tlm  papers  lanuiied  by  tanr^ 

ao  vessel  is  suffered  to  pass  the  fert  at  Fteqnemine,  witboiit  dm 
geaeral'a  permiMimib 

*^  Upon  the  iUegalicy  of  thb  eaabargo,  wu  need  not  oibr  m 
singtr  aygumemu  The  kgisbtive  power  of  eongnms  atone  cosM 
legafty  enforce  amemure  of  this  nature.  Upon  its  espediaacy,* 
many  eoaaiderations  occur*  Gen.  Wilkinaon  wm  the  only  wit* 
new  cf  Mr.  Burr's  treason^le  dmigns;  he  staled  his  plan  to 
embrace  the  attack  of  this  place,  the  plunder  of  its  waaMb  Stol 
seisuare  of  im  shipping;  and  in  order  to  counlsram  theto  pro- 
jeeta^it  was  determined  to  keep  all  the  shipping  in  Ao  harbour^ 
to  deprive  them,  by  enlisting  4heir  saamen»  of  all  hopto  of  to* 
cape,  to  detain  the  treasures  of  die  banks,  and  by  wMidmwing 
all  dMs  outposts,  and  cotketing  the  mil&taiy  force  at  Mew  Qt* 
Isaos,  to  le«^e  all  die  territory  open  to  the  immsion  of  thn 
enemy.  ^ 

^  We  do  not  pretead  to  be  judgm  of  mditory  opemdaos,  boi 
on  a  paint  so  essential  to  our  sa£ity  m  the  defence  of  our  terri^ 
tnry,  and  so  impovtant  to  the  union  as  the  mauMenaaee  of  its 
tranquillity,  we  can  but  advert  to  die  impropriety  of  keeping 
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Ae  r^fiikr  fiovMB  k»iiliied  in  thU  city,  and  withdrswing  tbe 
gwriaoMi  from  frit  Adams  and  Nalchitoclies,  when  the  obvioM 
policy,  if  invnsion  wtve  apprehended,  would  have  been  to  have 
met  it  in  the  deilee  of  the  upper  country,  aided  by  »  nnmeroua 
militia,  instead  of  waiting  an  attack  in  a  town  incapable  of  do« 
Cenee;  ov  if  the  attadt  of  the  Spanish  dominioos  were  meditated, 
In  hafre  occnpied  the  garrieone  situated  oo  their  frontier* 

^The  embargo  was  a  serious  evil  to  our  country ;  its  imase*  . 
fiale  operntioii  is  already  severely  felt  in  the  injury  of  private 
cr«dil«  The  extent  of  its  consequences  cannot  be  easily  calculat* 
ed»  In  a  government  subject  to  events  like  this,  commercial 
operations  must  be  always  uncertain,  confidence  nnust  be  des- 
trojred,  and  die  price  of  insurance,  and  uncertainty  of  returns, 
witt  always  damp  the  spirit  of  enterprise,  enhance  the  price  of 
imports,  and  lessen  that  ot  staple  commodities.  These  evils  are 
alMdy  Mt.  The  eapitris  about  to  be  invested  in  our  lands,  in 
onr  public  inttitutions,  and  in  loans  to  our  inhabitants,  are  sud- 
dedly  withdrawn,  and  the  spirit  of  emigration  to  our  territory 
is  destroyed;  anJaJidlof  at  kaat  twenty'fioe  per  oeni.  in  the 
priet^iffrtml  esUitee^  attests  the  misfortune  sfour  country.  Mea>- 
sures  more  deeply  to  be  deprecated,  because  they  struck  at  the 
root  of  all  a  freeman  ought  to  value  in  life-— measures  fortunate- 
\f  mknown  in  the  history  of  the  American  people,  and  which, 
wo  devoady  pray,  may  be  only  cited  hereafter  to  show  the  e1i« 
emplury  pnnkhment  that  followed  their  adoption. 

^  On  Sunday  the  13th  of  December,  Doctor  Erick  Bottman,a 
lemdeut  and  heuse-holder  of  this  city,  was  arrested  by  two  mi* 
tttsry  oAcera,  under  the  command  of  brigadier-general  Wilkin* 
son;  his  papem  were  seised— 4ie  was  denied  the  privilege  of  con* 
sottuig  counsd— -and  was  immediately  hurried  out  of  the  terri* 
taty.  Two  other  persons,  (citizens  of  the  United  States,)  were 
atvested  by  a  similar  order  and  confined  on  board  a  bomb«ketch, 
opposite  the  city.  For  some  days  neither  the  arrest  of  these  last 
persons,  nor  the  place  of  their  imprisonment,  was  suflSciendy 
known  to  justify  any  judicial  steps  for  their  release.  At  length 
one  of  them,  (Mr.  Ogden)  remarkable  for  his  height,  was  dis- 
coveved  from  the  shore-^  proper  affidavit  was  made,  and  a  ha* 
beus  corpus  obtained  [from  judge  Workman,]  in  obedience  to 
which,  and  eontrasy  to  the  express  order  of  general  Wilkinson, 
the  officer  of  the  navy  in  whose  custody  he  was,  brought  him 
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before  the  judge,  and  he  waa  released.  Th^  odier,  Mf«  Swart* 
wout,  was  immediately  removed  to  more  cltiat  confioemeDt;  and 
measures  were  taken,  by  frequently  changing  the  officer  of  hb 
guard,  to  avoid  any  proper  return  to  the  writ  issued  for  his  re* 
lease. 

'*  An  affidavit  of  the  arrest  of  Bollman  was  presented  lo  one  of 
the  judges  of  the  superior  court,  on  the  afternoon  of  the  14th  of 
December,  together  with,  the  writ  of  habeas  corfius^  for  his  al- 
lowance; and  it  was  urged  by  the  gentleman  who  presented  hy 
that  the  case  was  an  urgent  one-— that  the  prisoner  would  proba- 
bly be  removed  out  of  the  reach  of  process  by  the  next  day.  The 
allowance  of  the  writ  was  at  that  time  refused  by  the  honourable 
William  Sprigg,  senior  judge  of  the  superior  court,  in  order,  as 
be  alleged,  that  he  might  consult  his  colleague,  and  he  not  being 
at  home,  the  motion  for  the  habeas  corpus  was  directed  to  be 
made  in  open  court.  On  the  following  day,  this  motion  appears 
to  have  been  made  by  Mr.  Alexander,  supported  by  Mr.  Liv- 
ingston, both  counsellors  of  the  superior  court;  the  writ  was  al- 
lowed. On  Thursday  the  18th  of  December,  general  Wilkin- 
son, to  whom  the  writ  was  directed,  made  his  returui  in  which 
he  set  forth: — 

**  The  undersigned,  commanding  the  army  of  the  U«  Stales, 
takes  on  himself  all  responsibility  for  the  arrest  of  Erick  Boll- 
man,  on  a  charge  of  misprision  of  treason  against  the  govern- 
ment and  laws  of  the  United  States,  and  has  adopted  mea- 
sures for  his  safe  delivery  to  the  executive  of  the  United 
States.  Jt  was  after  several  consultations  with  the  governor  nod 
two  of  the  judges  of  this  territory,  that  the  undersigned  has  ha- 
zarded this  step  for  the  national  safety,  menaced  to  its  base  by  a 
lawless  band  of  traitors,  associated  under  Aaron  Burr,  whose 
accomplices  are  extended  from  New  York  to  this  city.  No  man 
holds  in  Higher  reverence  the  civil  institutions  of  his  country 
than  the  undersigned,  and  it  is  to  maintain  and  perpetuate  the 
holy  attributes  of  the  constitution  against  the  uplifted  hand  of 
violence,  that  he  has  interposed  the  force  of  arms  in  a  moment 
of  extreme  peril,  to  seize  upon  Bollman,  as  he  will  upon  all 
others^  without  regard  to  standing'  or  station^  against  whom  sa* 
tisfactory  proof  may  arise  of  a  participation  in  the  lawless  com* 
bination. 

(Signed)  "  JAMES  WILKINSON. 
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<*  After  that  avowing  his  breach  of  the  contlitution  and  kuva 
of  hia  couotryt  A^d  dedariag  to  the  judges,  sitting  in  their  offi- 
cial  capacity,  that  he  would  persevere  ia  the  same  Uwless  course, 
he  proceeded  to  denounce  the  two  counsellors  who  had  dared  to 
question  his  proceedings.  He  demanded  their  immediate  arrest 
~-but  though  repeatedly  uiP^^,  by  the  one  who  was  present,  to 
substantiate  hia  charge,  and  though  every  effort  since  that  pe- 
riod has  been  made  by  the  gentleman  accused  to  provoke  en« 
quiry  into  his  conduct,  we  do  not  find  that  any  proof  whatever 
has  been  produced  to  criminate  him;  and  we  are  therefore  con* 
strained  to  believe  that  this  denunciation  was  intended  to  over- 
awe those  who  might  be  inclined  to  extend  their  professional 
aid  to  the  general's  victims. 

^^  This  deduction  derives  additional  force  from  the  proceed- 
ings- afterwards  pursued  with  respect  to  Mr.  Alexander.  On 
the  following  day  he  was,  by  virtue  of  a  military  order  signed 
by  general  Wilkinson,  arrested  in  his  house,  and  conveyed 
through  the  streets  at  noon-day  under  a  strong  escort  of  dra- 
goons; he  was  paraded  through  the  principal  streets  in  the  city, 
exposed  to  the  pitying  gaze  of  hundreds  of  the  astonished  inha^ 
blunts,  and  committed  to  close  confinement  at  head  quarters* 
From  thence,  with  Mr.  Ogden,  who  was  a  second  time  arrested, 
he  was  conveyed  to  some  place  then  unknown.  There  is,  how- 
ever, unquestionable  proof  that  on  the  2Sd  of  January  they  were 
in  confinement  at  Plaquemine. 

^  The  habeas  corpus  in  the  case  of  BoUman  is  the  only  one 
which  was  issued  from  the  superior  court  in  these  cases  of  mill* 
tary  arrest;  the  effect  of  that  was  rendered  abortive  by  the  alle* 
ged  removal  of  the  prisoner. 

^  The  other  cases  were  prosecuted  in  the  county  court,  where 
James  Workman,  esquire,  presided.  The  history  of  those  cases 
and  the  reasons  why  they  were  rendered  ineffectual  are  contaio^ 
ed  in  a  report  made  by  that  officer  to  this  house.  That  docu- 
ment demands  the  serious  attention  of  the  national  legislature; 
and  the  tacit  refusal  of  the  governor  of  this  territory,  to  give  ef- 
fective energy  to  the  civil  authority,  will  no  doubt  be  examined 
by  the  executive  of  the  union. 

**  The  picture  however  of  our  sufferings,  degradations  and 
injuries,  is  not  yet  complete.  We  have  seen  the  citizen  impri- 
Boned,  and  his  advocates  dragged  from  the  bar,  denounced,  im- 
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priftoned  and  banished;  the  violation  of  the  tacred  seat  of  jaa« 
tice  itself  was  still  wanting  to  give  a  finidi  and  colouring,  ag^oir 
of  intense  guilt  to  the  group.  This  it  receivedi  for  Mn  Work- 
man, a  few  days  after  his  communication  was  jUade  to  this 
house,  was  himself  arrested,  dragged  to  the  guard  house  and 
imprisoned  with  Mr*  Kerr  (another  gentleman  of  the  bar,  who 
had  tsiken  out  the  habeas  corpus  for  Ogden,)  until  they  were  re* 
leased  by  the  prompt  interposition  of  the  district  judge  of  the 
United  States.  We  do  not  mean  to  be  understood  as  vouching 
for  the  innocence  or  guilt  of  the  several  persons  whom  the  eom-* 
mander  in  chief  of  the  American  army  has  arrested.  It  is,  how- 
ever, somewhat  unfortunate  that  the  guilt  of  none  of  the  victima 
he  has  chosen  from  the  bar  or  the  bench  was  ever  discovered 
until  they  had  distinguished  themselves  by  doing  their  duty  in 
opposition  to  his  tyrannical  designs*** 

This  memorial  gave  occasion  to\ai  spirited  debate;  but  it  wai 
fina%  rejected  by  a  majority  of  fourteen  to  seven* 

The  work  whose  title  stands  in  the  second  place  at  tfie  head 
of  this  article,  is  a  report  of  the  trials  of  judge  Workman  and 
colonel  Kerr,  on  a  charge  of  setting  on  foot  an  unlawful  military 
estpedition  against  the  Spanish  provinces  in  the  neighbourhood 
of  Louisiana.  Kerr  was  tried  the  first.  The  witnesses  examined 
on  the  part  of  the  prosecution,  were  Ueutenants  SmaH  and  Mut^ 
ray,  Mr.  Bradford  and  colonel  Bellechasse.  They  related  vari« 
ous  conversations  which  they  had  had  on  the  subject  of  an  expe^ 
dition  to  Mexico,  with  both  Kerr  and  Workman.  The  conver- 
aations  and  declarations  of  the  latter  were  allowed  to  be  given  ih 
Evidence  against  the  former,  to  show  the  extent  and  nature  of 
the  plan,  but  no  further,  on  the  authority  of  several  cases  cited 
by  M^Nally.  Mr.  Clark  and  judge  Prevost,  were  ezamtncd  on 
the  part  of  the  defendant.  The  next  witness  called  by  him  wils 
Viajor  Nott,  who  stated  that  he  had  a  considerable  time  before, 
become  a  member  of  a  society  called  the  Mexican  assotiation. 
^*  It  was  determined,"  said  he,  '*  that  each  member  should  en* 
deavour  to  obtain  every  kind  of  informiltion  respecting  Mexico, 
which  might  prove  useful  should  we  be  permitted  to  carry  on  ah 
expedition  against  it.  I  proposed  th^t  we  should  take  possessioii 
of  Baton  tlouge — Dr.  Watkins  and  judge  Workman  were  op- 
posed to  the  measure— Mr.  Kerr  approved  of  it*  I  offered  to 
^contribute  5000  dollars  fbr  tfaie  purchase  of  arras,  on  the  condi* 
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0011  that  I  should  lia?e  the  commaod  of  the  expeditioo'^-to  thi$ 
Mr.  EeiT  objected,  m  he  wished  to  head  the  attack  himself.  It 
in^  decided  by  the  society  that  I  should  commuQicate  the  pro* 
j^ct  to  the  governor,  ^nd  in  cQi^seqvtence  of  tbsit  determination^ 
I  proposed  to  him  to  take  possession  of  Baton  Rouge,  provided 
he  would  add  to  the  volunteers  th^  I  could  procure,  a  small 
Attmber  of  regular  troops.  He  refused  the  offer^  and  told  me  that 
he  ha4  himself  conceived  and  formed  a  plan  for  capturing  Bar 
IpQ  Rouge,  which  he  would  esiecute  whenever  he  was  properly 
authorised  by  government  to  act  offensively — and  that  I  should 
hi|ve  9  conspicuous  share  in  the  enterprize.  In  one  of  our  meet* 
ings,  a  resolution  was  proposed  and  unanimously  agreed  to, 
which  was  to  engage  ourselves  to  support  the  local  and  general 
governments,  and  the  laws  of  the  United  States.  This  every 
one  who  entered  die  society  was  understood  to  be  engaged  to* 
The  society  dissolyed  itself  when  it  was  kuown  with  certainty 
that  the  general  government  disclaimed  all  connexion  with  Mi- 
randa's expeditiop." 

Dr.  Watkins,  the  mayor  of  New  Orleans,  was  the  last  wit* 
aess  adduced  by  the  defendant.  He  deposed  as  follows: 

^  I  have  resided  in  Louisiana^  for  upwards  of  ten  years ;  the 
ftttore  destinies  of  that  country  have  occupied  much  of  my  at- 
tention.  I  was  in  £urope  about  the  time  of  its  cession  to  France, 
and  had  an  opportunity  of  learning  something  relative  to  th^ 
fixture  intentiop^  of  the  then  government  of  France  respecting 
it*  Notwithstanding  its  transfer  to  the  United  Sutes,  I  have  al- 
ways been  apprehensive  that  France  had  not  lost  sight  of  her 
designs  upon  that  quarter  of  the  globe.  The  copduct  of  the 
%>aniards,  and  the  intrigues  of  the  French  from  the  time  the 
United  States  took  possession  of  the  country  tended  to  confirm 
this  opinion.  Such  was  the  political  standing  between  the  Unit- 
ed States  and  Spain  for  better  than  two  years  after  the  former 
had  taken  possession  of  the  couptry,  that  every  body  believed  a 
.war  highly  probable.  This  subject  became  the  general  topic  of 
conversation  in  every  circle,  as  well  without  as  within  doors;  il 
ilivolved  the  invasion  of  Mexico-— the  conquest— -the  emancipa- 
tion^-^and  various  other  dispositions  of  that  country,  according 
to  the  different  views  of  those  who  talked  upon  the  subject.  Af- 
ter ^  president's  war  speech,  as  his  address  to  congi^s  is 
called,  I  with  several  other  gentlemen,  of  whom  the  traverser 
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was  one,  betieying  a  war  almost  certain,  formed  ourselves  into 
a  club  for  the  purpose  of  collecting  all  the  information  in  our 
power  relative  to  the  geography,  population,  and  military  ferco 
of  the  internal  provinces,  with  a  view  of  laying  it  before  the  go* 
vemment  of  our  countiy,  and  offering  our  personal  services  ia 
case  of  war  with  Spain.  The  greatest  secrecy  was  necessary  on 
the  part  of  the  members  of  this  association,  inasmuch  as  some 
of  them  have  property  in  the  Spanish  dominions,  and  others 
were  largely  engaged  in  commercial  speculations  with  the  di^ 
ferent  provinces  of  his  catholic  majesty.  Neither  this  associa- 
tioB,  or  any  one  of  its  members,  as  far  as  I  know  or  believe, 
ever  heard  of  Aaron  Burr's  projects  for  severing  the  American 
junion,  or  invading  Mexico,  either  directly  or  indirectly,  or  of 
his  or  any  other  scheme  or  plan  whatever  for  violating  or  in^ 
fringing  any  one  of  the  laws  of  the  United  States,  or  in  the  least 
degree  troubling  its  peace  or  tranquillity,  until  the  arrival  of 
general  Wilkinson  here  in  the  month  of  November  last.  On  the 
contrary,  this  club  was  established  upon  the  most  virtuous  and 
patriotic  principles— never  speaking  of,  or  contemplating  any 
expedition — ^the  raising  of  one  dollar— the  levying  one  soldier 
*— the  purchase  of  one  arm,  or  engaging  one  single  man,  unless 
under  the  sanction  and  by  the  express  orders  of  the  government 
of  the  United  States.  And  all  those  with  whom  I  have  spoken 
upon  this  subject,  talked  of  the  expedition  to  Mexico  (in  the 
event  of  a  war  with  Spain)  muthorised  by  the  United  States,  an 
army  of  at  least  from  20,000  to  30,000  men,  the  number  con« 
ceived  adequate  to  such  an  enterprise.  In  the  beginning  of  De- 
cember, when  I  first  heard  from  the  governor  of  the  territory 
the  plans  of  Burr,  I  disclosed  to  him,  the  governor,  without  re- 
serve, everything  I  had  ever  heard  spoken  of  in  this  club  about 
an  invasion  of  Mexico.  After  the  rising  of  congress  in  April 
last,  finding  that  the  senate  of  the  United  States  had  resolved 
upon  settling  their  differiences  with  Spain  by  negotiation  instead 
of  war,  the  society  broke  up,  and  have  not  since  that  time  as- 
sembled, or  to  my  knowledge  or  belief  conversed  upon  the  sub- 
ject, otherwise  than  every  other  citizen  of  the  country  has  done- 
It  is  not  without  pain,  that  I  see  an  attempt  to  stigmatise  an  as- 
sociation, the  object  of  which  appeared  to  me  praise-worthy •-» 
And  I  hope  to  God,  however  I  fear  the  contrary,  that  our  cotw* 
try  may  never  have  use  for  its  labours.'' 
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Mr.  Bbowm,  die  U.  States'  district  attorney,  supported  the 
proaecutioii  in  a  very  able  speech.  He  expressed  in  strong  terms, 
his  ^  conviction  that  all  these  self-created  associations  formed 
widi  a  view  to  inBoence  the  measures  of  the  general  govem- 
ment,  were  calculated  to  produce  the  most  pernicious  effects 
That  their  obvious  tendency  was  to  render  the  political  machine 
complicated— 4o  etnbarrass  iu  operations— 4o  give  strength  and 
asperity  to  party  spirit— to  molest  our  own  tranquillity,  and  to 
jeopardize  the  peace  of  our  neighboun.  He  deprecated  the  idea 
of  traasferriog  the  power  of  acting  against  a  foreign  nation  from 
Che  legitimate  sovereigns  of  our  own  country  to  small  portions 
of  the  community;  and  regretted  that  the  professed  object  of  the 
Mexican  association  should  have  been  to  correct  the  Mraot  of 
information,  activi^,  firmness  and  vigilance  in  an  administnu 
tion  which  had  shown  no  deficiency  in  those  essential  qualifica* 
tioes,  and  under  whose  guidance  our  union  had  advanced  to  an 
UBoxampled  pitch  of  prosperity*" 

Mr.  Kerr  then  addressed  die  court:  his  speech  was  humors 
ons,  pathedc  and  eloquent*  The  objects  of  the  associates  were 
more  fully  developed  in  judge  Workman's  speech,  from  which 
we  give  the  following  extracts: 

^  In  this  trial  my  cause  is  so  mingled  and  connected  with  the 
cause  of  the  defendant,  diat  the  same  reasons  which  would  have 
prevented  him,  would  have  prevented  me  also,  from  addressing 
you,  if  the  state  of  Mr.  Livingston's  health  bad  not  deprived  us 
of  the  ud  of  his  powerful  and  splendid  talenu.  I  fe(l  it  now, 
however,  particuUriy  incumbent  on  me,  for  Mr.  Kerr's  sake, 
not  to  remaun  silent,  after  the  efibrts  that  have  been  made,  on 
the  part  of  the  prosecution,  to  impute  to  him  conversauons  and 
dcdaratioos  of  mine,  with  most  of  which  he  was  entirely  unac- 
quainted. I  think  I  can  explain  this  to  your  satisftM:Uon;  and 
prove  that  in  what  I  have  said  on  these  subjects,  distincdy  from 
hia^  there  was  nothing  blameable,  or  if  there  was,  that  I  am  the 
only  person  who  should  bear  any  part  of  the  blame. 

**  This  doctrine  of  imputing  to  one  man  another's  oflfences,  to 
die  extent  to  which  some  of  the  opposite  counsel  have  endea- 
voured to  carry  it,  seems  to  me  absurd,  monstrous  and  preg- 
nant with  the  most  dreadful  consequences  to  society.  The  veiy 
case  of  the  alleged  conspiracy  which  has  so  long  agiuted  this 
country,  and  spread  discord  and  dismay  among  its  inhabitants, 


mWi  servt  to  prwt  bejroiid  all  doubt*  (if  tliyt  compifaqr  b«9  bren 
fiaa&ed  as  public  rumoMr  reUtes)  the  £silhiaiou»iie$$  w4  abomU 
MUe  tendency  of  the  doctrioe  in  qoestioo.  CoU  Burr^  it  i»  said, 
has  set  on  foot  a  treasonable  conspiracy  against  tbr  gnFesnment 
of  the  U.  States.  Difierent  parts  of  bis  plan^  we  are  teld,  art 
aaade  known  to  difierent  persons,  according  to  the  temperament 
of  their  minds— the  character  and  zeal  of  their  aashicion— the 
degree  of  their  willingness  or  relncunce  to  engage  in  such  pro* 
jects.  Suppose  that  to  one  nuuk  he  says,  ^^  Sir,  my  objea  is  to 
overturn  the  whole  government,  and  place  ipyself  at  the  bend  of 
a  new  one;"-— To  another,  ^^  I  intend  to  separate  the  western 
from  the  atlantic  sates)'' — ^To  a  third,  ^  I  mean  to  attack  the 
kingdom  of  New  Spain,  no  matter  whether  its  sovereign  is  at 
peace  with  us  or  not— nor  whether  the  goyemment  of  the  Unit* 
ed  States  permit  or  oppose  the  project;"^*  To  a  fourth,  ^^  My 
plan,  sir,  is  to  conquer  Mexico,  provided  our  ^vemment  will 
connive  at  the  expedition;"— And  to  a  fifth  he  may  aay,  aa  we 
have  done  lawfully,  laudably  and  with  patriotic  intentioOf  ^  I 
wish  to  emancipate  Spanish  America,  should  Spain  be  at  war 
with  the  United  States,  and  provided  our  government  wiU  enac- 
tion the  enterprise."  Suppose  he  has  told  all  these  persona,  as 
it  is  rumoured  he  has  done,  that  an  eiq>edition  to  Mexico  must 
be  spoken  of  to  all  the  different  classes  of  his  associates,  and 
used  as  a  lure  to  draw  in  others,  and  as  a  pretext  for  concealing 
die  objects  really  contemplated,  and  for  providing  the  meaaa  c^ 
obtaining  them.  Then  by  the  principle  insisted  on,  ujl  the.  acta 
and  declarations  of  colonel  Burr  might  be  given  in  evidaoee 
against  each  of  the  persons  to  whom  he  should  have  revealod 
aay  fart  of  Ms  plans.  What  would  be  the  ccmsequence?  Th^t 
the  innocent  man  who  had  contemplated  a  lawful  project,  aa 
well  as  those  guilty,  in  very  different  degrees  of  political  mis* 
demeanour,  would  all  alike  be  branded  with  the  infamy  and  aub* 
ject  to  the  punishment  of  traitors.  Can  any  thing  be  more  ab- 
surd, more  dreadful  than  such  a  doctrinef  Some  of  the  counsel 
carry  it  still  farther— They  insist  that  the  acts  of  persons  whom 
we  may  have  never  known  or  seen  may  be  evidence  against  us, 
if  they  are  engaged  in  a  plan  similar  to  ours.  By  this  rule  it 
might  happen  that  all  the  acts  of  coL  Burr  might  be  brought 
against  several  of  the  inhabitanu  of  this  city  who  are  utterly  ig- 
norant of  his  views  and  proceedings.  Newspaper  report  mod 
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pttbtie  raflMvr  hsve  for  a  tcng  time  past  Mterted  thtt  cbl.  Burr 
was  preparing  an  expedilioa  for  the  inTaftton  of  Mexico,  far 
which  according  to  some  accounts,  he  had  the  direct  permi««> 
ttOQ,  and  according  to  others  the  conniwance  only,  of  goweln* 
meat.  Any  one  of  us  who  should  hawe  heard  these  reports  and 
snached  any  belief  to  them,  might  say  as  Mn  Kerr  said  to  Mr* 
Small  concerning  me,  ^  Burr  is  engaged  in  the  contempkted 
expedition  to  Mexico.''— -Shall  a  man  for  this,  gentlemen  of  the 
jury,  be  brought  to  the  scaffold?— ^^I  am  sure  you  wiU  give  no 
credit  to  such  testimony.  Tou  have  heard  of  Gov.  Claibome'a 
expe£6on  for  the  conquest  of  Baton  Rouge.  He  then  agreeable 
to  the  principle,  must  hav«  been  one  o/ub.  In  one  of  the  instan-^ 
ces,  gentlemen-,  where  it  is  attempted  to  fix  my  declaration  of 
conversation  on  Mr.  Kerr,  the  iniquity  of  the  principle  is  most 
faring.  I  aHttde  to  that  pait  of  the  testimony  of  colonel  Belle- 
chasse,  fai  which  he  states  that  I  suggested  the  probability  of  ac- 
celerating the  admission  of  this  territoiy  into  the  union,  (under 
Ae  authority  of  congress)  as  a  free  and  independent  state.  On 
this  subject  Mr.  Kerr  and  myself  have  generally  held  very  op* 
posite  opinions.  Neither  of  us  was  able  to  convince  the  other. 
To  me  it  has  always  appeared  that  all  the  rights  of  American 
citizens  should  be  extended,  as  far  as  the  constitution  will  al- 
low, to  the  people  of  Louisiana.  Whatever  doubts  may  have 
been  entertained  on  the  question  of  their  right  to  these  privi- 
leges under  the  treaty  of  cession,  every  event  that  has  happened 
hone  for  a  long  time  past,  proves  the  expediency  of  granting  to 
the  inhabitants  of  this  territory  what  they  so  ardently  desire 
and  so  justly  deserve.  It  is  of  the  utmost  importance  to  the 
safety  of  the  whok  union,  especially  at  this  time,  that  theit 
claims  should  be  allowed*  The  real  strength  of  every  nation  re- 
sides rather  in  the  hearts  than  the  arms  of  her  people.  A  wisfe 
government  should  therefore  always  satisfy  and  even  gratify 
their  people,  when  it  can  be  done  consistently  with  policy  and 
juadce.  Free  govettoments  especially  should  be  attentive  to 
these  considerations.  The  measure  I  hihted  to  coL  Bellechasse 
would  unquestibnable  render  the  goveriiment  of  the  U.  Stated 
popdar  in  this  territory.  This,  in  the  event  of  war  with  Spain,  I 
take  to  be  of  infinite  importance:  For  from  the  constant  inter- 
course and  quick  comnmnication  between  this  place  and  the 
^pttiish  protinees,  which  would  of  course  become  the  theatre  of 
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war,  it  happens  that  oor  opiniooa  mre  soon  cowoHmicated  t» 
their  inhabitanta.  Whatever  is  related  to  them  of  the  conduct 
and  character  of  our  govenment  by  their  friends  and  former 
fellow  subjects  here,  they  reltgioaaly  believe  to  be  true:  So  that 
if  the  American  government  is  beloved  and  popular  in  Louisi- 
ana, it  will  be  highly  esteemed  in  Mexico.  We  knew  well  the 
advantage— -the  incalcidable  advantage  of  having  Uiat  contttr7 
fieivorably  disposed  towards  us  should  the  war  we  expected  take 
place.  Was  it  then  extraordinary  that  I,  who  believed  a  speed/ 
rupture  with  Spun  to  be  inevitable,  should  feel  desirous  of  sug- 
gesting whatever  might  promote  the  popularity  of  our  govern- 
ment, and  thereby  contribute  to  our  success  in  the  contest?  That 
I  wished  the  fame  of  the  American  nation  to  go  forth^  the  ad- 
vanced guard  of  her  power? 

^  My  observations  on  this  subject,  gendemen,  are  not  repug- 
nant to  the  decision  of  the  court  on  the  legal  question  of  the 
competency  of  th^  testimony.  The  court  has  determined  nothing 
more  than  that  the  statements  of  these  witnesses  might  be  laid 
before  you;  but  as  to  the  credii  to  be  given  to  them,  or  the  de- 
gree in  which  they  might  afiect  either  or  both  of  the  defendants, 
it  was  clearly  laid  down  that  jrour  discretion  was  competent  to 
decide. 

« 

^  The  legal  principle,  gendemen,  to  be  appUed  in  the  construc- 
tion of  the  act,  on  which  the  present  indictment  is  founded,  is 
clear  and  evident:  It  is,  that  without  a  criminal  intention^  guilt 
can  not  be  committed.  This  I  uke  to  be  an  universal  principle 
of  criminal  law,  at  least  whenever  life  or  liberty  b  at  stake: 
cases  of  this  kind  differ  essentially  £rom  those  arbing  from  penal 
acts  under  which  forfeitures  ef  proper^  may  be  incurred 
through  mere  neglect,  without  any  criminal  or  fraudulent  in- 
tention: but  in  these  cases  the  proceedings  are  against  the  pro- 
perty and  not  against  the  person.  Apply  this,  principle  to  the 
section  of  the  act  on  which  the  indictment  is  founded.  ^^  If  any 
person  ehaU  vnthiny  CsPc*  begin  or  set  on  foot,  &c.  any  military 
expedition  or  enterprise  to  be  carried  on  firom  thence  agianst  the 
territory  or  dominions  of  any  foreign  prince  or  state  with  whom 
the  United  States  are  at  peaceJ^  Nodung  can  be  dearer  than  the 
intention  of  the  legislature,  from  these  expressions.  The  expe- 
dition must  be  set  onfoot^  to  be  carried  on,  that  is  irith  intent  to 
be  carried  on,  against  a  prince  or  state  with  whom  the  United 
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States  are  at  ^oce— that  is  with  whom  they  nri  or  may  be  af 
peace,  ai  the  time  when  the  expedition  is  intended  to  be  carried 
on.  To  prepare  the  means  of  assailing  or  annoying  the  enemies 
of  the  country  can  not  of  itself  be  criminal:  there  is  nothing  in  it 
forbidden  by  the  law  of  nations.  It  was  not,  as  the  attorney  ge- 
neral has  correctly  remarked,  to  create  any  new  offence  that  this 
statute  was  made,  but  to  enforce  the  law  of  nations,  and  pre- 
scribe a  apecific  penalty  for  certain  violations  of  that  law.  The 
statute  originated  it  is  said  in  a  certain  enterprise  set  on  foot  du- 
ring the  French  revolution  by  citizen  Genet:  but  there  is  no  re- 
semblance between  that  case  and  the  present.  It  was  the  avow- 
ed intention  of  bis  party  to  attack  Florida  and  Louisiana  imme* 
dmtely^  although  the  Spanish  government  was  at  peace  with  our 
own:  they  never  intended  to  wait  until  war  should  take  place,  or 
to  require  the  permission  of  the  government.  Nothing  of  the 
kind  was  ever  contemplated  by  them.  On  the  contrary,  Genet 
made  actual  preparations  for  immediate  hostilities,  and  gave  out 
commissions  under  the  authority  of  a  foreign  state.  Was  any 
thing  like  this  ever  done  or  intended  to  be  done  by  the  defend- 
ant or  any  of  the  society  to  which  he' belonged?  The  testimony 
of  Dr.  Watkins  and  Mr.  Nott  has  clearly  established  that  no 
such  action  or  intention  can  be  imputed  to  us.  Their  testimony 
proves  beyond  a  doubt  that  the  society  never  intended  to  act  un- 
less in  the  event  of  war,  whether  declared,  or  actually  existing 
without  any  declaration  of  war;  nor  even  then  unless  with  tho 
permission  of  the  president  of  the  United  States  or  his  represei^ 
tative  in  this  territory.  This  is  the  strong  circumstance  that  dis- 
tiogoiahes  our  association  from  all  those  to  which  it  has  been 
compared.  Suppose,  gendemen,  we  had  made  actual  preparation 
for  our  contemplated  expedition;  our  case  then  would  be  exact- 
ly similar  to  that  of  the  persons  who,  in  the  expectation  of  war, 
fit  out  privateers  to  be  ready  to  cruise  against  the  enemy's  com- 
merce as  soon  as  war  shall  be  declared  or  known  to  exist.  This 
ia  always  done  previous  to  the  commencement  of  every  war  be- 
tween the  maritime  states  of  Europe^  I  do  not  believe  that  a 
man  would  violate  any  law  of  this  country  who  should  this  day 
publish  an  advertisement  declaring  that  he  wanted  to  purchase 
a  vessel  to  arm  and  fit  her  out  as  a  privateer  to  be  ready  to 
ctmse  against  the  commerce  of  Spain  as  jioon  as  that  nation 
thonld  be  at  war  with  the  United  States.  Suppose  the  soldiers  of 
No.  XXI.  T 
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WBSf  of  our  volaateer  corps  were  to  declare  or  ^veo  swear  lo 
dieir  commaQding  officer,  that  they  w^re  willing  to  march 
agaiost  West  Florida,  the  iDstant  war  should  take  place,  if  the 
gDvemmeot  would  allow  th^m?  Would  this  be  a  breach  of  the 
law?  Nay,  I  will  go  further*  Suppose  a  vplunteer  corps  wer^ 
vaised,  equipped,  armed  and  dMcxpVin^forthedircQtandavQw^ 
gd purpose  of  invading  West  Florida  under  thf$  circum^tatices  I 
have  just  suted,  I  maintab  that  their  intended  enterprise  would 
be  perfectly  lawful.  Where  is  the  difference  between  that  case 
and  ours?  In  thi3,  gentlemen,  that  we  set  on  foot  no  e«pc^diuo|i 
whatever;  there  is  no  evidence  that  we  ever  provided,  or  aei 
about  providing  the  means  for  any  expedition;  and  if  there  waa 
auch  evidence,  there  i|  abundant  testimony  to  prove,  that  the 
intended  expedition  would  have  been  lawful  if  ever  it  shpuld 
have  been  carried  into  effiecc. — By  a  singular  concurrency  of  cirr 
camstaqces  it  seems  that  not  only  the  viobtors  but  ev^en  soiqiQ 
of  the  siipporters  of  the  law  are  upon  this  occasion  desiroua  o£ 
aooyvictiog  the  defendant*  Thp  one  wishes  fpr  a  conviction,  an 
an  excuse,  as  a  palliation  for  their  misconduct:  tbct  others  iosinu-; 
s^  that  a  conviction  would  prove  to  the  world  that  the  law  ha^ 
|N»wer  enough  to  punish  ofiPeadcrs  wJtbP4t  the  intervention  o{ 
military  force*  9ut  why  require  any  proof  of  this  truth?  Who 
doubts  the  power  of  the  law?  Is  not  tlM^  tritd  ^npugh  to  shov 
U?  Is  npt  the  defendant  i;Q  th^  poweir  pf  the  court?  Has  ^e  ever, 
fled  from  or  endeavoured  to  ev^de  its  authority?  Dp  you  v,anj^ 
to.  prove  the  strength  of  the  law  by  punishing  a  man  who  nctver 
resisted  the  law?  No,  gentlemen,  if  the  triumpli  of  the  law:  ia 
the  ol:gect  desired,  punish  those  who  have  violatod  her  dignji^,, 
aubvertcd  ber  power,  and  in  h^  very  si»n,ctuary  ipsuked  be« 
ministers.  Will  it  be  a  triumph  for  tbe^  law  to  inflict  on  the  <k- 
^ndant  further  sufferings  in  addition  to  those  which  the  violin- 
tor  of  the  law  has  already  n^ade  him  endure?  IfOi^ealkmen,  tlMi 
law  would  then  be  the  handmaid  of  oppre«sioa«  The  iiyusticc^ 
the  defendant  has  already  endured  would  be  paUialad-^-It  might 
be  said  he  deserved  afl  that  he  had  sufered^  It  it  by  an  ac- 
quittal, gentlemen,  you  may  show  the  strength  of  the  law.  By.tiM; 
acquittal  of  a  man  persecuted  by  power,  you  wiU  prove  that  the^ 
law  has  still  streng^  enough  left  for  the.prptecdon  of  innocence, 
*^  The  circumstance,  gentlemen,  which  led  to  the  jormatUm. 
of.  Mr  socie^5  waa  as  tbi:  witneaaes  have  daclaced»  the  sttiooi^ 
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probabiHtf  of  a  wilr  irftli  Spah.  The  whole  system  of  her  poBcf 
tonrards  us  for  many  years  back  is  sofficient  to  show  that  her 
design  is  to  injure  this  country  by  every  means  in  her  power— • 
whether  of  open  war  or  secret  treachery.  No  one  can  doubt  the 
fiict  whoreflecu  on  the  uniform  tenor  of  her  measures— >her  op* 
position  to  the  acknowledgmentof  independence— her  detention 
of  the  Natchez  terHtory  so  long  beyond  the  time  when  it  was 
Stipulated  to  have  been  delivered  up— ^er  long  and  persevering 
exclusion  o{  American  vessels  from  the  navigation  of  the  Mis* 
iiUippi  and  the  Mobile— her  occlusion  of  the  port  of  New  Or^ 
leans  in  violation  of  a  solemn  treaty— her  opposition  to  the  ces« 
Sion  of  this  country  to  the  United  States— the  continued  series 
of  insults  and  outrages  committed  under  her  authority  since 
that  event  on  the  persons  of  our  citizens,  and  on  their  property, 
on  the  territories,  even  on  the  dignity  of  the  chief  magistrate  of 
die  American  republic.  Does  not  all  this  show  that  she  has 
formed  and  pursues  a  steady  persevering  system  of  hostility  to 
the  American  statesf  Is  it  not  evident  that  she  deems  their  pros- 
perity  incompatible  with  her  own— that  unless  she  can  destrof 
Or  diminirii  dieir  rising  greatness,  she  can  not  long  reuin  those 
rich  colonies,  whose  treasures  stiH  purchase  for  her  a  nomind 
indepeifdence,  and  stiH  procure  permission  for  her  unfortunate 
Sovereign  to  wave.a  shadowy  sceptre,  and  wear  the  *^  lilceiiess 
of  a  kingty  crown.^* 

^  The  insults  and  outrages  committed  by  the  agents  and  offi* 
^ers  of  Spain,  in  our  own  neighbourhood  alone,  are  so  many  and 
tarious,  that  It  would  require  hours  to  enumerate  them.  I  am 
lure  it  is  unnecessary  to  recaH  them  to  your  memory:  They 
must  have  made  an  impression  in  it  never  to  be  effaced.  A  few 
of  the  more  atrocious  outrages  it  may  be  proper  to  mention,  as 
diey  led  to  some  proposals  on  the  part  of  our  society,  for  which 
instead  of  being  arraigned  in  a  court  of  justice,  we  ought  to  re* 
€eive  the  approbation  and  applause  of  our  country.  Tou  will  re* 
member,  gentlemen,  the  intrigues  of  the  Spanish  officers  and 
tfgents  here;  their  vigilance  and  activity  in  seizing  on  every  cir* 
CamstaAce  likely  to  produce  discord  and  dissention  among  us; 
*-«thetr  endeavours  to  create  disaffection  to  the  government.  In 
6ther  places  much  worse  than  all  this  was  perpetrated  by  them. 
They  have  repeatedly  invaded  our  territories;  and  seised  and 
plundered  and  imprisoned  otu*  citizens.  Thty  have  held  by  force 


148 

•f  arms  a  large  and  valuable  country  which  the  United  Suutitm 
have  bought,  and  paid  for;  and  for  which  the  congress  of  the 
United  Sutes  have  legislated.  They  have  shut  up  the  naviga- 
tion of  the  Mobile,  to  the  ruin  of  a  great  nun^ber  of  Americaa 
families.  A  short  time  ago  they  invaded  our  territory  on  the 
Sabine  and  accompanied  this  injustice  with  insults  and  outrages 
almost  incredible.  A  letter  from  governor  Claiborne  to  gover- 
nor Herrara,  dated  from  Natchitoches,  August  S6th,  1806,  e 
newspaper  copy  of  which  letter  I  hold  in  my  hand,  is  filled  with 
complaints  of  these  abominable  and  provoking  proceedings.  la 
one  part  of  that  epistle  gov.  Claiborne  observes  ^^  the  above  pro* 
**cccding,sir,*'  [viz.  the  invasion  of  our  territory]"  is  not  the  only 
^  evidence  of  an  unfriendly  disposition  which  certain  officers  of 
**  Spain  have  afforded:  I  have  to  complain  of  the  outrage  lately 
**  committed  by  a  detachment  of  Spanish  troops  under  your  in* 
^^  structions  towards  Mr.  Freeman  and  his  party  who  were  at- 
^^  cending  Red  river  under  the  orders  of  the  president  of  the  U* 
"  States,  &c."— A  little  farther  on,  in  the  same  letter,  che  gover- 
nor adds,  "  This  detachment  of  Spanish  troops,  whose  move- 
^^  ments  I  learn  are  directed  by  your  excellency,  did  on  their 
*^  march  commit  another  outrage  towards  the  United  States^ 
"  &c.'' — Again,  "  I  am  unwilling  to  render  this  communication 
^  unnecessarily  lengthy ^  b^t  I  must  complain  of  another  outrage 
**  which  has  been  committed  under  the  eyes  of  your  excellencyJ^ 
The  next  letter  of  governor  Claiborne  to  the  same  officer  af- 
fords additional  proof  of  the  insolence  of  Spanish  hostility— 4md 
the  extent  of  American  forbearance.  He  states,  "  I  continue  to 
**  be  of  opinion  that  the  advance  of  Spanish  troops  within  the 
**  territory  claimed  by  the  United  States,  is  evidence  of  an  un- 
*^  friendly  disposition;  nor  can  I  perceive  any  thing  in  your  ex- 
**  cellency's  letter  which  can  justify  or  extenuate  the  offensive 
<«  conduct  observed  towards  Mr.  Freeman  and  his  associates* 
<*  or  the  indignity  offered  in  the  Caddo  nation  to  the  American 
^^fag.^^  Only  one  more  disgusting  detail  of  this  kind  gentle* 
men  and  I  have  done.  "  I  cannot,'*  says  the  governor,  ^*  refrain 
<*  from  expressing  my  displeasure  at  the  arrest  and  detention 
^  under  your  excellency's  orders  of  the  three  citizens  of  the  U. 
<*  States,  Shaw,  Irvin  and  Brewster.  They  are  charged  with  no 
^  offence  which  would  warrant  imprisonment  and  transportation 
«« to  St.  Antonio^  A  state  of  actual  war  between  our  two  nations 
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'^  would  noi  baoe justified  your  etmduct  tovwrds  thote  unoffending 
^  ckizens^^^  In  this  manner,  gentlemen,  have  our  good  friends 
the  Spaniards  followed  up  their  former  invasions  and  depreda- 
tions: In  this  manner  have  they  completely  justified  our  opi- 
nion of  their  intentions  towards  us:  In  this  manner  do  they 
proceed,  heaping  insult  upon  insult,  and  outrage  upon  outrage. 
And  yet  does  the  indictment  state  that  this  power,  which  so 
flagrantly  insults  and  attacks  us,  is  at  peace  with  the  U.  States* 
In  a  paper  before  me,  styled  an  answer  or  address  to  one  of  go- 
vernor Claiborne's  messages  or  speeches,  the  addressers  declare 
that  the  king  of  Spain  is  in  amity  with  the  United  States— -God 
deliver  us,  gentlemen,  from  such  a  friend.  And  yet  strange  to 
tell,  gendemen,  if  any  man  shall  talk  of  war  against  that  good 
king,  if  any  man  shall  even  imagine  the  invasion  of  his  territo- 
ries, he  is  denounced  and  half  convicted  of  treason.  We  are 
careless  about  the  defence  of  our  own  territories — ^all  our  anx- 
iety is  to  protect  those  of  his  catholic  majesty.  It  seems  as  if 
some  invisible  Spanish  influence  hangs  over  us.  On  all  sides  we 
hear  of  the  friendship  of  Spain-— every  mouth  is  filled  with  ex- 
pressions of  indignation  against  those  who  contemplate  the  in* 
vasion  of  any  of  her  possessions— even  our  own  territorial  go- 
vernment is  to  be  new  modelled  after  the  Spanish  fashion.  We 
are  told  of  the  inconvenience  of  assembling  juries — ^the  habeas 
corpus  is  represented  as  something  fit  only  to  protect  conspira- 
tors—4he  liberty  of  die  press  too  is  another  nuisance  which  it 
has  been  found  necessary  to  abolish  for  the  present.  Whatever 
the  design  of  all  this  may  be,  its  tendency  is  obvious. 

^Some  of  the  aggressions,  gentlemen,  which  I  have  brought 
to  your  recollection  amount  to  more  than  a  belief  that  war  with 
Spain  was  inevitable:  Tliey  prove  that  Spain  waa  actually  at 
ivar  with  the  United  States,  The  invasion  of  the  Mississippi 
territory  and  the  seizure  of  several  American  citizens  there  by 
the  officers,  and  under  the  authority  of  Spain,  was  not  merely  a 
just  cause  of  war— it  was  an  unequivocal,  downright  act  ofhos'^ 
tility:^^lt  was  war  itself  The  persons  seized  by  the  Spanish 
government  were  liberated  speedily  by  lieut.  Wilson.  That 
brave  young  officer,  as  soon  as  he  knew  of  the  outrage  commit- 
ted OD  our  territory  and  its  citizens,  waited  not  for  superior  or- 
ders, but  with  a  prompt  and  daring  wisdom,  worthy  of  his  coun- 
try and  his  profession,  attacked  the  Spanish  guard,  defeated 
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fliem,  and  set  tlieir  American  prisoners  free.  Sap^e  these 
f^risoners  had  been  taken  into  Baton  Rouge,  lieut.  Wilson  would 
^bably  have  attacked  and  captured  that  foH:  and  his  coantrjr 
Irould  have  applauded  his  decision  and  his  courage*  And  shall 
<he  defendant  be  punished  for  only  proposing  and  asking  per- 
mission to  do  the  same  thing,  very  soon  afterwards  and  in  con* 
Sequence  of  the  same  most  provoking  outrage?  War  between 
nations  may  eust,  gendemen,  without  any  declaration  of  war. 
When  a  nation  exercises  open  violence  against  another  state, 
dhe  is  at  war  with  it.  In  one  of  the  cases  reported  by  Datlas,  the 
supreme  court  determined  that  the  French  republic  was  at  war 
^th  die  United  States,  although  no  declaration  of  hostiKties 
had  been  made  on  either  side.  The  French  republic  plundered 
our  property;  but  their  depredations  were  nothing  compared 
with  the  insults  and  outrages  which  for  two  years  past  we  have 
been  continoally  receiving  from  Spain.  The  very  act  of  holding 
by  force  of  arms  that  country  between  the  Mississippi  and  the 
Perdido,  which  congress  have  claimed,  and  justly  no  doubt,  be- 
ea^se  they  have  legislated  for  it,  is  a  permanent  measure  of  hos* 
tility— -an  unequivocal  and  continued  act  of  war.  It  is  American 
territory,  and  every  American  citizen  has  a  full  right  to  take  it 
kad  defend  it  for  his  country.  Mr.  Attorney  General  is  pleased 
io  question  the  sincerity  of  our  declaration,  that  we  meant  not  to 
commence  operations  without  the  authority  of  government.  Our 
application  to  the  governor  for  his  permission  he  conceives  to 
be  an  aggravation  of  the  offence,  because  he  says  neither  gover- 
nor Claiborne  nor  the  president  of  the  United  States  was  au- 
thorised to  declare  war.  Gentlemen,  we  know  very  well  that 
neither  of  those  officers  possessed  such  an  authority:  but  that  it 
belongs  to  congress  alone.  But  cannot  war  be  authorised  y^iA" 
out  being  publicly  declaredf  Is  it  not  the  constant  practice  of 
states  when  they  are  determined  on  war  to  strike  a  blow  against 
ihe  enemy  before  he  is  aware  of  their  intention?  If  the  permis- 
sion of  governor  Claiborne  would  have  satisfied  us,  it  was  be- 
cause we  were  convinced  he  would  not  give  it,  unless  in  conse- 
quence of  orders  from  the  president,  founded  on  an  act  of  con- 
gress passed  with  closed  doors.  The  congress  often  transact  bu- 
siness in  secrecy,— and  on  what  occasion  could  secrecy  be  more 
requisite  than  in  declaring  war  against  Spain,— to  enable  us  to 
seize  instantly  on  her  important  posts; —to  let  the  foe  feel  the 
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heard? 

^  The  act  of  coogresa,  legislating  for  the  Mobile  district,  di4 
in  my  opinion  authorise  the  president  imfnediately  to  take  poa- 
aession  of  all  the  country  inclu4ed  in  that  district*  Was  it  not 
the  president's  duty  to  carry  that  law  into  execution?  And  how 
could  he  discbarge  that  duty,  if  the  district  in  which  it  was  to  b^ 
performed  was  not  within  his  power?  Perhaps  I  am  in  error— <• 
but  nothing  appears  mpre  evident  to  me  than  that  when  con* 
gress  legislated  for  the  disputed  territory,  they  directly  author- 
ised the  executive,  or  whoever  he  might  appoint  for  the  pur« 
pose,  to  iske  that  territory  even  by  force  of  arms,  if  it  could  noc 
be  otherwise  obta^ine4«  Where  then,  gentlemen,  is  the  intention* 
al  offence  of  proposing  to  (he  governor  to  attack  Baton  Rouge? 
Let  it  b^  eve9  i^dmitted  that  our  opinion  on  this  subject  was  in 
fpiaH  of  h|w  er^neous:  ^e  ve  ^o  be  punished  as  criminals  be- 
ci^use  puj  seal  for  the  country  was  stronger  than  our  judgment? 
Th^  proppsition  made  by  major  Nott  to  the  governor  proves 
l^tt^r  than  any  declan^tions  whatever,  that  our  intentions  were^ 
u  they  wcrf  stated  to  be  to  all  with  whom  we  communicate^ 
CQUcenMng  t^^  intended  enterprise,  lawful  and  honourable.  The 
ilitrodu^tiop  of  the  words  lawful  means  into  the  promise  made 
l^y  the  associates  has  been  animadverted  upon,  and  I  think  with 
i|n|iiat  4ev<;ritgr.  A|^  it  is  saijd,  who  associate  even  for  treason* 
able  purposes  majy,v>  ^^re  others  to  join  theip,  declare  they  in- 
lead  to  i|se  no  other  than,  lawful  mca^is*  This  may  happen  un*. 
dotibtedly*  A  n^i^i,  ifhp.  assures  you  thait  he  is  a  man  of  honour 
OMJ  p^oye  to  b^  a  knave  or  a  scoundrel— -but  are  all  other  men 
wh^  t^U  you  they  are  men  of  honour  to  be  suspected  on  that  ac* 
com^?  Qec^se  we  s%y  that  our  purposes  are  lawful  are  they 
thcr^we  tqbe  believed  criminal?  The  surest  way,  gentlemen,  to 
j.u4g?  of  nienV  r^  intentions  is  by  their  action$»  To  this  une- 
quivocal test  I  appea}  in  the  defendant's  cause— we  contemplate 
e4  m  a^^  on  Flori^a-r-iT^  believed  that  Spain  was  at  open 
wv  with  us,  an4  dMt  of  ^un^  we  l^ad  a  right  to  attack  her  do- 
BUAions — we  Qould  ^nd)  as  we  thought,  men  enough  to  seiz^ 
mpcp.  Baton  Houg^,  s^  Mobile-— yet  w^  would  attempt  nothing 
without  the  dii:ect,  explicit  permission  of  government-— the  de- 
sutfid  of  this  permission  proves  thi^t  what  we  had  said  to  our  as- 
wciatca.  about  Uilfolofffim  ▼«  strii;tly  true*-the  declining  tp 
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act  without  the  permission  of  government  proves  that  oar  lawful 
intentions  were  not  to  be  disturbed  or  perverted-— we  abstained, 
not  merely  from  doing  what  was  unlawful,  but  from  attempting 
any  thing  that  could  in  the  slightest  degree  displease  our  go- 
vernment. Is  any  thing  further  requisite  for  oi^r  justification.^  If 
there  is,  the  testimony  before  you  will  8\)§ply  it.  Tou  have  it  ia 
evidence  that  as  soon  as  it  was  known  here  that  Miranda's  ex- 
pedition, to  which  public  rumour  had  for  some  time  given  the 
sanction  of  government,  was  unequivocally  disavowed  by  them, 
and  that  hopes  were  entertained  of  accommodating  all  differen- 
ces with  Spain  by  honourable  negotiation,  our  society  was  imme* 
diately  dissolved  by  the  unanimous  consent  of  its  members-— 
you  have  it  in  evidence  that  the  objects  contemplated  by  that 
society  were  completely  abandoned,  and  ceased  to  be  the  sub- 
ject even  of  conversation.  What  more,  gentlemen,  can  be  re- 
quired to  satisfy  you  that  all  our  intentions  and  objects  were 
lawful,  honourable  and  patriotic?  You  see,  gentlemen,  that  in 
this  cause  we  take  high  ground— if  we  were  pinched  in  our  de- 
fence, we  might  say  that  whether  our  intentions  were  good  or 
bad,  we  could  not  be  convicted  of  any  offence,  inasmuch  as  riiese 
intentions  were  never  carried  into  action.  But  no  legal  distinc- 
tion of  that  kind,  no  evasion  or  subterfuge  whatever  is  necessary 
for  our  defence.  We  have  nothing  to  deny— -nothing  to  palliate. 
We  do  not  excuse  but  justify  our  conduct.  We  hold  it  to  be  not 
only  lawful,  but  meritorious.  These  observations  apply  more 
particularly  to  what  passed  in  the  society,  and  to  what  was  done 
seriously  and  advisedly  by  its  members— for  as  to  the  trivia!  or 
jocular  conversations  which  have  been  related  to  you,  I  am  sure' 
you  will  not  think  them  worthy  of  the  slightest  notice.  The 
counsel  for  the  prosecution  have  had  the  candour  to  treat  these 
conversations  as  they  deserved — to  lay  no  stress  whatever  upon 
them.  The  very  little  impression  which  they  made  upoa  the 
persons  who  say  they  heard  them,  and  who  never  thought  them 
worth  repeating  till  after  the  lapse  of  many  months,  is  acooTiii- 
cing  proof  that  they  ought  not  to  make  any  impression  upon 
you  at  this  time.  If  every  light,  and  vain  remark  made  at  table 
18  to  be  considered  serious  evidence  in  a  court  of  justice,  few 
men  in  New  Orleans,  at  least,  would  pass  unblamed. 

^*  Of  the  conversations  which  have  been  related  to  you  by  the 
witnesses  on  the  part  of  the  prosecutioAi  it  is  not  poaaible  diat 
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flMmy  of  them  can  have  been  Bcrious.  You  know  the  defendant 
too  well;  the  testimony  which  he  yesterday  gave  yon  of  his  u« 
lencs  and  his  knowledge,  forbids  the  supposition  that  he  could 
have  uttered  any  of  the  nonsense  imputed  to  him,  except  in  a 
moment  of  unguarded  levity  and  without  any  serious  design. 
To  be  assured  of  his  ionocence  in  this  respect,  you  have  only  to 
fathom  his  understanding.  Men  of  talents  do  unquestionably 
talk  nonsense  at  times  like  other  people;  especially  in  social  par« 
ties,  where  the  mind  unbends,  and  where  sober  discretion  gives 
{dace  to  the  unbounded  coofidence  which  hospitality  has  hither* 
to  held  sacred*  The  testimony  of  Mr.  Bradford,  which  was 
given  in  a  manner  so  clear,  ingenuous  and  candid  as  to  com* 
mand  the  assent  of  all  who  heard  it,  furnishes  additional  proof 
of  the  lawfulness  of  our  intentions.  From  Mr.  Smalls  evidence 
it  would  appear  that  the  plan  communicated  to  him  by  Mr. 
KLerr,  was  the  very  same  in  its  nature  and  objects  as  that  com* 
motticated  by  me  to  Mr.  Bradford.  And  what  was  that?  A  plan 
perfectly  lawful—- a  plan  to  offer  our  assistance  to  the  govern* 
ment  before  they  could  assemble  a  sufficient  regular  force  for 
offensive  operations.  Something  has  been  said  about  hoisting  a 
Mexican  flag  in  West  Florida:  had  the  government  permitted 
the  contemplated  expedition  to  Mexico,  they  would  of  course 
permit  the  best  means  of  carrying  it  into  effect.  If  you  told  the 
people  of  that  province  that  you  intended  to  make  them  an  in* 
ilependent  nation,  you  ought  to  use  every  method  in  your  pow* 
cr  to  convince  them  you  were  in  earnest.  But  they  would  be 
apt  to  suspect  that  your  real  object  was  conquest,  and  not  eman- 
cipation from  colonial  subjection,  if  you  marched  under  the 
banners  of  your  own  country. 

^  The  attorney  general  urges  that  the  offeror  proposal  of  cer- 
tain rank  and  commissions  to  individuals  is  a  proof  that  we  in- 
tended to  act  independently  of  government;  inasmuch  as  go- 
vernment alone  have  the  right  of  granting  commissions — This 
objection  is  removed  by  considering  the  nature  of  the  expedi- 
tion we  had  in  view.  It  was  contemplated  to  be  2l private  expedi* 
iifin  under  the  sanction  of  government.  Such  expeditions  have 
been  often  allowed  by  the  nations  of  Europe.  Almost  all  the 
provinces,  now  the  states  of  America,  were  taken  possession  of 
and  setded  by  private  adventurers.  A  few  years  ago  when  Eng- 
land was  at  war  with  Spain,  a  British  officer  (Col.  Fullarton) 
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proposed  an  expedition  of  this  kind  against  Peru*— The  astocU 
ates  were  to  find  men,  arms  and  money— The  government  were 
to  furnish  nothing  more  than  transports  and  convoy:  and  it  was 
•tipulated  that  the  associates  should  choose  their  own  officers, 
and  in  case  of  success  be  permitted  to  establish  a  free  colonial 
government,  under  the  protection  of  the  British  empire.  The 
plan  was  on  the  whole  very  similar  to  ours:  and  what  is  morCf 
it  was  adopted^  and  would  have  been  carried  into  execution,  but 
from  some  unfavourable  political  events*  We  presumed  that 
such  a  plan  would  be  countenanced  by  government  as  aflfaira 
then  stood*  The  president  seemed  strongly  inclined  for  a  Span- 
ish  war,  but  the  congress  appeared  unwilling  to  incur  the  expen« 
ses  to  which  war  might  lead.  In  this  state  of  things  there  was 
surely  nothing  criminal  in  imagining,  or  proposing  a  plan  by 
which  the  en^my  might  be  attacked  and  deprived  of  a  large  por« 
tion  of  his  dominions  and  resources,  without  burthiening  the 
people  of  America  with  additional  taxes.  As  to  commissions 
and  military  rank,  you  all  know,  gentlemen,  that  it  is  one  of  the 
conditions  on  which  volunteer  corps  are  raised,  that  they  art  al* 
lowed  to  choose  their  own  officers: — That  we  should  expect  to 
enjoy  the  same  privilege  was  very  natural;  and  this  fuUy  ex- 
plains what  the  Attorney  General  considered  so  strong  an  evi* 
depce  of  our  unlawful  designs. 

^^  We  are  asked,  gentlemen,  why  we  did  not  communicate  the 
plan  to  government  in  the  first  instance?  For  this  plain  reason 
thfat  the  plan  itself  was  rather  contemplated  than  formed,  and- 
that  we  knew  not  how  far  there  was  any  probability  of  carr)  iog 
it  into  execution  if  it  should  be  approved.  Whenever  any  scheme 
is  formed,  requiring  the  co-operation  of  several  persons,  the 
first  step  taken  is  to  enquire  whether  a  sufficient  number  of  en- 
terprising individuals  can  be  found.  If  you  have  any  project  in 
view^«-^or  instance,  to  cut  a  canal, — ^to  improve  the  navigation 
of  a  river  or  the  like,  you  enquire,  before  you  apply  to  the  legis* 
lature  for  an  act  authorising  the  scheme,  whether  you  can  pro* 
sure  men  and  money  enough  to  effect  your  purpose:  Otherwise 
you  are  regarded  as  an  idle  projector.  In  our  contemplations 
there  wu^  nothing  worthy  the  name  of  a  settled  plan  farther  than 
what  mayor  Nott  and  others  communicated  to  governor  Clai* 
borne.-— As  to  all  other  plans,  the  desire  manifested  by  govern- 
ment to  avpid  war  with  Spain,  put  an  end  to  them  entirely.  On 
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this  point  then,  gentlemen,  as  on  every  other,  the  conduct  of  the 
associates  proves  the  purity  of  their  intentions.  That  secrecjr 
chat  appears  to  the  prosecutor  so  suspicious,  is  explained  by  our 
actions  in  the  same  manner  as  by  the  testimony  we  have  addu- 
ced. We  endeavoured  to  keep  our  plans  secret  from  those  only 
to  whom  it  would  have  been  improper  to  have  divulged  them, 
even  if  those  plans  had  received  the  fullest  sanction  of  the  go* 
verament* 

**  It  is  said  that  associallous  like  ourtf  are  dangeroos  in  a  com- 
moiiity:-^ome  we  are  told  may  associate  on  the  borders  of  Ca- 
nada with  a  view  to  attack  the  British-^Others  may  associate 
for  the  purpose  of  falling  on  the  Creeks  or  Cherokees.  But, 
geottemen,  if  there  were  a  thousand  of  such  societies  they  would 
do  no  injury  to  the  country,  provided  they  were  formed  on  the 
same  principles  and  actuated  by  the  same  motives  as  ours,-— 
determined  to  act  ofily  in  obedience  to  the  government.  If  such 
was  their  principle  they  might  in  times  of  danger  be  of  high 
national  utility— -they  might  infuse  a  military  spirit  into  the  nia- 
tion^-and  thus  become  much  more  formidable  to  her  enemies 
than  any  standing  army.  Societies  of  this  description,  form  a 
very  powerful  engine,  of  good  or  of  evil,  accordingly  as  they  are 
directed*  Under  the  sway  and  guidance  of  artful  and  ambitious 
men,  they  may  undoubtedly  be  diverted  from  their  original  pur- 
poses and  made  the  instrument  of  extensive  mischief.  The  best 
institutions  may  be  abused.  To  the  liberty  of  the  press  you  owe 
in  a  great  measure  the  independence  of  America:  To  the  same 
cause  may  be  attributed  most  of  the  evils  and  atrocities  of  the 
trench  revolution.  The  Masonic  Societies  have  been  produc- 
tive of  extensive  charity  and  beneficence  in  the  world;  yet  in 
some  countries  they  have  been  perverted  to  the  most  abominable 
purposes.  But  recollect  gentlemen,  you  are  not  now  trying  whe« 
ther  our  association  was  prudent  or  imprudent— ^mischievous 
or  beneficial— but  whether  it  was  lawful  or  unlawful.  The  lan- 
guage of  the  counsel  would  in  my  opinion  be  addressed  with 
nsuch  greater  propriety  to  the  legislature  of  the  nation,  who  have 
the  power  of  making  new  laws,  than  to  a  jury  of  the  country,  who 
have  no  other  power  than  that  of  deciding  according  to  the  laws 
idready  made.  The  question  is  not  now  whether  it  would  ht  ex- 
pedient to  pass  a  law  to  suppress  these  political  societies,  but 
vhether  the  statute  as  it  stands  has  already  declared  them  un- 
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lawful*  On  this  point  it  it  tmpoasible  to  entertain  a  doubt:  that 
statute  has  not  a  word  which  prohibits  them. 

^^The  Attorney  General  has  given  a  just  and  eloquent  des* 
cription  of  the  deplorable  state  to  which  we  have  for  some  time 
past  been  reduced*  The  picture  he  drew  was  by  no  means  too 
highly  coloured.  Confidence  is  indeed  banished  from  our  socie- 
ty: The  power  that  oppresses  us  reigns  by  terror  of  the  most 
mtrocious  and  dreadful  kind.  The  public  mind  is  agitated  and 
distracted  by  the  merciless  suggestions  of  fear*  We  hear  of  no- 
thing but  suspicion,  delation,  and  proscription*  Light,  unguard- 
ed or  unmeaning  expressions  are  converted  into  proofs  of  the 
blackest  guilt*  Every  word  is  borne  by  some  infamous  or  mali- 
cious tell-tale  to  the  government  house  or  to  head  quarters* 
Spies  and  informers  strut  and  threaten  in  our  public  places* 
Our  looks,  our  demeanour,  even  our  meditations  are  watched 
and  scrutinized;  Our  very  tables  are  beset  with  snares;  the 
sanctity  of  hospitality  is  violated,  and  our  guests  become  our 
accusers.  No  conduct,  however  blameless  or  circumspect,  no 
character,  however  distinguished  for  probity  and  patriotism,  can 
DOW  shield  us  against  the  shafts  of  calumny*  We  are  asked  if 
we  have  not  contributed  to  this  state^of  things;— if  our  society 
has  not  occasioned  much  of  the  abominations  we  are  obliged  to 
witness  and  endure?  I  answer  with  confidence.  No*— -No  inge- 
nuity, no  sophistry  can  trace^^any  of  these  evils  to  that  patriotic 
institution*  It  existed  here  for  nearly  eighteen  months,  and  no 
one  ever  heard  till  this  day  that  it  was  productive  of  any  discon- 
tent or  dissention  in  the  community*  Neither,  since  its  dissolu- 
tion, have  any  of  its  members  disgraced  themselves  by  any  of 
those  infamous  proceedings  which  occasion  our  sufferings*  Not 
one  of  the  Mexican  club  has  ytt  appeared  in  the  long  list  of  tale 
bearers,  spies  and  informers:  Mindful  alike  of  the  dictates  of 
public  virtue,  and  the  obligations  o^  private  honour,  not  a  man 
of  that  society  has  suffered  his  soul  lo  be  corrupted  by  fear,  or 
appalled  by  terror*  Such,  gendemen,  was  the  society  which  is 
represented  as  the  source  of  pur  calamities,  and  to  give  terrific 
importance  to  which,  the  rich  mine  of  ancient  history  has  been 
explored  for  odious  and  unjust  parallels*  The  name  of  Cataline, 
not  merely  the  name  of  a  conspirator,  but  of  conspiracy  itself, 
and  every  thing  detestable  in  conspiracy,  has  been  introduced; 
r—cruelly  introduced  to  suggest  a  comparison  between  the  de- 
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Cendant  and  one  of  the  blackest  traitors  that  ever  disgraced  the 
human  form.  But,  gentlemen,  where  is  die  evidence  which  can 
in  the  least  warrant  the  vile  aUuaion?  Did  Mr.  Kerr  conspire 
against  the  safety  of  the  Republic,  or  against  the  life  of  Cicero? 
Were  hb  associates  men  of  depraved  morals  or  of  desperate 
fortunes?  Were  Dr.  Wadcins  and  Major  Nott^the  Lentulosand 
Cethegus  of  the  conspiracy?  No,  gentlemen*  They  are  men  of 
high  standing.and  character  in  society.— -Men  whom  none  have 
ever  yet  blushed  to  cidl  their  friend  and  receive  as  their  compa- 
nions—Men whom  none  have  yet  ever  dared  to  asperse-— Men 
ao  armed  in  honesty  and  honour,  that  though  a  hundred  Cata* 
lines  were  to  conspire  against  their  reputation,  even  the  sharp 
atileito  of  calumny  would  recoil  blunted  on  the  assassin's  hand* 
Yes,  gentlemen,  if  any  have  conspired  against  the  innocent;  if 
any  have  in  midnight  council  meditated  ihe  murder  of  reputa» 
tion;  if  any  have  put  evidence  to  torture  to  wring  matter  of  ac* 
•usation  from  friend  against  friend;  if  any  have  conspired  to  em- 
ploy the  laws  of  their  country  as  instruments  of  oppression  and 
malignity;*— Well  is  the  name  of  Cataline  revived;— We  can 
find  owners  for  it  in  abundance. 

^^On  the  testimony  adduced  by  the  prosecutors  it  is  not  no* 
cessary  to  add  many  observations  to  those  which  have  been  al- 
ready made.  The  circumstances  stated  by  Mr.  Murray  appear 
never  to  have  made  any  impression  on  his  mind.  It  is  difficult 
to  remember  with  precision  conversations  which  have  taken 
place  at  such  a  distance  of  time:  but  if  I  had  heard  that  I  had 
projected  a  voyage  to  the  Moon,  I  could  not  have  been  more 
astoniahed  than  at  the  relation  of  some  of  the  extraordinary  mi- 
litary marchea  which,  for  the  first  time,  I  hear  that  I  have  pro- 
posed.  You  have  been  told  correctly,  gentlemen,  that  an  expe- 
dition to  Mexico  has  long  been  the  theme  of  my  meditations. 
The  best  efforts  of  my  mind  have  been  given  for  some  years 
past,  particularly  since  I  have  resided  here,  to  obtain  correct  in- 
fiMtnatiott  concerning  that  country:  and  I  really  think  it  is  much 
more  probable  that  the  witnesses  to  whom  I  allude  may  be  mis- 
taken, than  that  I  should  have  ever  thought  of  joining  Miranda 
io  Caraecas  by  the  way  of  Mexico,  or  of  marching  to  the  city  of 
IMexico  by  the  way  of  Santa  Fe.  If  these  witnesses  have  been 
miataken  in  one  instance,  they  may  be  incorrect  in  another:  and, 
conaidering,  that  the  evidence  laid  before  you  by  the  {^'osecutor 


toliBtats  wbollf  oCditeoiirses  and  conversations,  I  hope  this  ob- 
acrratKHif  feimded  on  bit  inferences,  will  have  its  due  weight. 

^  It  has  been  urged,  getitleoEien,  diait  to  establish  a  society  for 
tile  pol'paBe  df  obsaiaing  toformation  concerning  countries  lock« 
ad  np  by  their  masterB  from  die  general  view  ;-«4md  of  spying 
dut  the  nakedncas  of  oar  neighbotira,-— -is  calculated  to  draw  upon 
dor  ocranlry  the  calafliities  of  war.  This  opinion  has  at  least  the 
mtrit  of  origisriity;  I  believe  this  court  is  the  first  place  in 
wUcb  it  waa  ever  broached.  Who  ever  before  heard  that  it  was 
improper  to  seek  iitfordiatkm,  relative  to  neighbouring  nattons, 
wWtbeir  ataStsdcal  or  geographical,  or  belonging  to  subjects  of 
btstofy  or  any  other  branch  of  knowledge?  Have  there  not  been- 
hnndi^ds  of  volumes  published  on  die  state  of  those  very  prervin* 
ots  with  which  we  endeavoured  to  make  ourselves  acquainted^ 
A  German  traveller^  baron  Humboldt,  waa  very  lately  permit- 
ted  to  make  the  tour  of  tkose  colonies,  to  exadnine  them  minute*- 
ly^  and  return  to  Europe  to  puUish  his  observations.  Prudent 
||»vemments  are  always  carefcd  and  anxious  to  obtain  in  time  of 
peace  every  information  that  may  be  useful  to  them  in  time  of 
war*  They  do  not  scruple  to  procure  maps  of  their  aeighbour'tf 
OMMitries^  draughta  of  riieir  fortresses^  chara  of  their  coastaaiid 
bays  and  harbours:  They  adopt  the  good  old  maxim,  if  you  vnsk 
fir  p^act  prepare  fir  nvar* 

^  It  has  been  suggested  that  some  members  of  our  society 
went  much  greater  lengths  than  others;  and  it  is  even  insiivnated 
that  we  were  connected  with  persons,  accused  of  forming  trea- 
sonable plans  £»r  the  separation  of  the  union.  If  yon  beKeve  the 
te^mony  you  have  heard  on  both  sides  of  thin  cause,  you  will 
be  satisfied  that  no  |^n  of  the  kind  had  or  could  have  any  con- 
nexion with  ours.  We  meditated  a  lawful  expeditton  to  Mexi-. 
co^  by  meanaof  the  citizens  and  resom'ces  of  the  United  States: 
an  expedition  which,  to  give  it  a  fair  prospect  of  success,  would 
have  required  from  fifteen  to  twenty  thousand  men*  Could  any 
pctrson  who  had  formed  such  a  design  be  so  mad  aa  to  connect  it 
with  plans  hosiiJe  to  tfte  United  States— 4iostiIe  to  the  very  conn* 
try  from  which  alone  his  supplies  and  resources  could  he  drawn^ 
odious  to  the  people  by  whom  alone  he  could  be  supported,  and 
diestructfve  to  the  government  whose  countenance  and  patronage 
would  be  essential  to  his  success?  I  can  easily  conceive  that  a 
man  may  have  formed  a  plan  of  separation,  or  a  plan  for  invad- 
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wicb  the  oiher.  What  force  wcmld  be  requisite  for  the  eingle 
•merpriae  of  Bepars^tiag  the  western  from  the  allmtic  atatei^  ad- 
mitting even  that  the  weatem  aiatea  were  dcairoua  of  the  atfoi 
ration?  Nothing  lesa  I  presume^  than  a  force  attftcieot  la  reaiit 
all  the  armiet  irbich  the  whole  populatioii  of  the  atlantte  atatea 
couU  furnish  for  the  preservation  of  the  union-  And  if  anch  a 
force  could  be  levied  in  i^  upper  counlriea,  could  thejr  spaao 
enough  for  the  conquest  of  Mexico  heaidesf  Of  a  kingdom  a 
thousand  miles  distant,  containing  upwards  of  six  miHions  of 
inhabitants?  I  was  sufiiciendy  surprised  when  I  heard  it  gravalji 
Stated  that  Mr.  Bunr  was  raising  six  THOoaAND  men  in  Ken* 
tucky  to  divide  the  union,  to  seize  and  revolutionise  and  pt)^ 
lage  Louisiana,  and  likewise  to  conquer  Mexic€H**all  with  six 
thousand  men,  aided  by  the  five  or  aix  hundred  troops  undet 
gen.  Wilkinson^  command:  that  statement,  gentlemen,  aorpris* 
ed  me  not  a  little;  but  to  find  that  any  one  believed  it,  excited  in 
my  mind  extreme  astonishment.  Another  and  not  nsuch  leae 
absurd  tale  was  prevalent  among  us:  This  was  that  the  expedW 
tioD  to  Mexico  was  to  precede  the  attack  on  the  United  Sortaa^ 
or  at  least  on  that  part  of  their  territory  west  of  the  Missisaippii 
-*that  the  adventurers,  not  satisfied  with  the  kingdom  of  New 
Spain,  (the  fairest  and  richest  portion  of  the  globe)  should  abatt« 
don  the  fertile  and  ever  verdftnt  vallies  of  Mexico  for  our  cy« 
press  swamps  and  morasses,  and  gratuitously  and  perfidioualy 
attack  their  old  friends,  and  make  an  eternal  enemy  of  a  nation 
whose  friendship  would  at  all  times  be  their  best  security;  and 
without  whose  aid  they  could  not  hope  to  resist  the  force  which 
undoubtedly  on  the  first  opportunity  would  be  seat  against  them 
from  Europe.  But  it  is  easy  to  see  the  design  and  purpose  of 
these  vile  fabrications:  the  hirelings  of  the  Spanish  government 
know  that  an  honourable  expedition  to  emancipate  Mexico  from 
the  Spanish  yoke  is  a  popular  and  favourite  theme  in  America; 
their  policj*  is  therefore  to  destroy  those  sentiments,  and  to  ren« 
der  the  subject  odious  by  associating  it  with  the  abhorred  ideas 
of  treason  and  pillage.  That  no  illegal,  immoral,  or  dishonour- 
able means  were  ever  contemplated  by  us  for  carrying  any  plan 
into  effect  is  evident  from  the  vtry  terms  and  oUigations  pre* 
scribed  to  those  who  entered  into  our  society.  Major  Nott  and 
Or.  Watkins  state  that  all  the  members  of  that  society  engaged 
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The  last  of  the  Aree  poblieationt  to  which  we  have  called  the 
attention  of  oar  readers,  contains  a  well  written  narrative  of  the 
events  which  occurred  in  New  Orleans,  during  the  short  bat 
remarkable  period  specified  in  the  tide  page  of  the  work. 


ON  THE  PROMULGATION  OF  THE  LAWS. 

.  IT  has  long  been  a  subject  of  complaint  among  the  professtott, 
that  the  laws  of  the  federal  legislature  are  not  to  be  procured  ia 
a  convenient  form  until  a  connderable  time  afit^  the  end  of  endi 
aession*  It  is  true,  they  are  published  in  a  few  newspapers  in 
«ach  state,  generally  when  it  suits  the  convenience  of  die  edi** 
iorsi  but  files  of  newspapers  are  very  inconvenient  a|^ndagca 
to  a  lawyer's  library,  and  indeed  to  that  of  a  magistrate  or  other 
citizen  whose  duty  or  interest  requires  him  pften  to  recur  to 
the  text  of  the  law.  This  serious  evil,  instead  of  kssemttg 
appears  of  late  to  have  increased,  for  the  laws  of  the  last  stsmon 
of  congress,  althou^  a  full  twelve-month  has  elapeed  einee'the 
most  of  them  were  enacted,  are  not  to  be  procured  in  a  pampMet 
form  in  any  bookselkr*a  shop  in  this  city,  and  we  presume  they 
0re  not  to  be  purchased  any  where  ebe  in  the  United  States.  A 
remedy  is  loudly  called  for,  and  we  hope  it  will  be  afforded  to 
us  from  some  quarter. 

Until  lately,  indeed,  it  was  difficult  even  to  procure  a  earn- 
plete  collection  .of  the  federal  laws.  Congress  very  wisely,  by 
their  act  of  the  18th  <tf  April  1814,  ordered  a  new  edition  of  the 
national  code  to  be  published,  and  made  it  die  duty  of  the  secre- 
tary of  state  and  attomey«gpneral,  to  prescribe  die  plan  and  man- 
ner in  which  the  work  should  be  executed.  The  public  are  now 
in  possession  of  the  four  first  vahimes  of  this  new  edition,  and 
the  fifth,  which  will  contain  a  digested  index  of  the  whole,  is  ex- 
pected  shortly  to  appear.  We  cheerfully  oiler  our  tribute  of 
praise  to  this  excellent  performance.  The  plan  which  is  prefix- 
ed to  the  first  volume,  and  which  appears  to  have  been  striotlx 
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fbUoved  in  the  execotion  of  the  work,  was  devised  by  the  pre« 
sent  attorney-general,  Mr.  Rush,  and  approved  by  the  secretary 
of  state*  It  is,  in  our  opinion,  a  model  for  all  future  colle<ftionS 
of  the  same  kind.  It  has  reduced  to  the  smallest  possible  space 
an  of  the  immense  mass  of  labours  of  the  continental  and  federal 
legislators  since  the  revolution,  as  can  in  any  wise  be  considered 
as  practically  useful,  and  has  even  given  room  for  the  repealed 
statute9  which  are  so  often  looked  for  in  vain  in  modem  editions 
of  existing  taws,  and  which  should  always  be  preserved.  Nor 
have  the  private  acts  been  excluded,  numerous  as  they  are;  and 
when  we  add  that  these  volumes  embrace  the  whole  of  the  Ame* 
rican  Corpiu  Diplomaticum^  or  collection  of  treaties,  and  the  co- 
pious extracts  from  the  journals  of  the  old  congress  which  com- 
pose die  first  volume,  it  is  impossible  to  imagine  a  more  com- 
plete code  or  body  of  American  federal  law.  The  attorney-ge- 
neral, we  think,  has  very  judiciously  excluded  notifs  of  adjudged 
oaaea  from  this  edition.  The  decisions  of  tribunak  should  be 
sought  for  in  the  books  of  reports,  and  the  questionable  com- 
mentaries of  an  editor  should  not  be  suffered  to  disfigure  the 
msthoritatlve  text  of  the  laws. 

While  we  freely  bestow  upon  this  work  the  praise  that  is  just- 
ly datoied  by  its  excellent  execution,  we  mily  be  permitted  to 
express  our  hope,  that  however  pleased  we  shall  be  to  see  a  sixth 
volume  equaBy  well  arranged,  we  shall  not  have  to  wait  until 
congress  shall  have  passed  a  sufficient  number  of  laws  to  form 
an  octavo  volume  of  seven  or  eight  hundred  pages,  before  we 
cnn  expect  to  possess  those  that  have  been  and  will  be  passed  in 
the  intermediate  time.  If  a  spirited  bookseller  cannot  be  found 
to  undertake  to  publish  a  sufficient  number  of  copies  of  the  laws 
*att  the  end  of  each  session  of  the  legislature,  at  least  to  supply 
the  profession,  which  is  sufficiently  numerous  through  the  Uni- 
ted States,  we  would  respectfully  submit  to  the  members  of  con- 
gress, whether  some  legislative  measure  could  not  be  devised 
to  effect  this  most  important  object;  we  mean  a  timely  and 

ADSqjrATS  PEOMULOATION  OV  THE  LAWS. 

Not  many  years  ago,  the  legislature  of  Maryland  adjourned, 
without  passing  the  osual  resolution  for  printing  the  laws  of  the 
state.  This  was  owing  to  a  difference  of  politics,  prevailing  in 
llie  two  houses;  in  consequence  of  which  the  people  were  left 
in  ignorance  a  whole  year,  because  neither  party  had  sufficient 
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liberilUy  to  allow  ft  heretic  printer,  to  gain  a  fe  v  doUars*  Uo* 
less  some  more  effectual  means  are  deviaed^  to  promulgate  the 
laws,  we  shall  soon  deserye  the  ridicule  which  Cicero  applies  to 
the  Roman  government,  at  a  period  when,  he  ^y^  the  calendar 
|¥as  so  profound  a  mystery,  that  application  was  usually  nsad^  to 
^  few  lawyers  who  were  in  the  secret,  in  order  to  ascertain  the 
days  of  pleading*  Spcetonius  relates  of  Caligula  that  he  publish- 
ed the  laws,  ffunutissimis  Uteris  ei  angustissivw  hco;  as  a  wayt 
and  means  of  raising  money  upon  the  people,  who^  from  die  ig* 
Dorance  which  this  practice  occasioned,  ii^curred  forfeitures^bj 
which  the  revenues  were  largely,  though  disgnicefully  au|B^ 
mented. 

During  the  fii/^rrtf'^tim  in  Maryland|  to  ^hich  we  haf^  juat 
alhided,  we  witnessed  an  occurrence,  which  is  worth  menttoii- 
ing.  In  the  trial  of  a  certain  cai^e  ip  thf  county  court  pf  Baki- 
inore,  one  of  the  counsel  iqdmated,  thfit  a  law  had  been  paHc4 
at  the  recent  session  of  the  legislature,  the  provisions  pf  wbidi 
affected  the  case  at  bar.  Several  of  the  advoa^tes,  who  wep^  pre* 
sent,  were  members  of  that  legislature,  but  no  one  wpul4  yw^ 
ture  to  sute  the  law  precisely,  or  even  to  affirm  that  any  audi 
act  as  waarepresentedi  had  been  parsed*  At  length  one  gf Hide* 
man— the  late  Mr.  DoncUdsony  who  was  killed  in  die  attack  oi| 
Baltimore,  said— -he  was  positive  that  it  had  passed  the  seiia|# 
—to  which  he  belonged^  Judge  HolUngsworth  observed,  in  % 
laughing  manner,  that,  f^at  was  ^  prima  facie  proof,  to  hUis» 
that  it  had  been  rejected  by  the  other  iiouse." 


THE 


AMERICAN  LAW  JOURNAL. 


The  freedom  of  the  navigation  and  commerce  of  netUral 
nation*^  during  war^  conndered  tKcording  to  the  law  of  all 
nations^  that  of  Europe^  and  treaties. 

An  historical  and  juridical  Essay  to  serve  as  an  explanation 
of  the  disputes  between  belligerent  powers  and  neutral  states^ 
on  the  subject  of  the  freedom  of  maritime  commerce. — London , 
and  Amsterdamj  1 780, 

fTrasMlaudfrom  the  Frenchf/or  /Am  Journal,  6y  Cluirlet  J.  logenolly  f^-J 


PREFACE 

BT  THE  EDITOR  07  THE  FRE!«fCR  EDITION. 

Tub  present  war,  of  which  the  ocean  is  the  principal  thea* 
tre,  three,  or  it  may  be  said  four  maritime  powers  being  en- 
gaged in  it,  carried  desolation  and  ruin  into  all  parts  of  the 
globe*  This,  which  is  a  common  effect  of  all  wars  by  sea,  is 
also  that  in  the  prevailing  one  which  the  wealth  of  the  English 
North  American  colonies  has  tirst  lighted  up  between  them 
and  Great  Britain,  and  which  afterwards  occasioned  the  wars 
between  that  crown  and  those  of  France  and  Spain.  Such  a 
war  disturbs  and  destroys  the  navigation  and  maritime  com* 
m^rce,  not  only  of  the  subjects  of  the  belligerent  parties,  but 
likewise  of  those  of  the  princes  and  states  who  take  no  part  in  it. 
No.  XXll.  U 
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For  the  belligerentSy  for  a  long  time  past,  have  possessed  theix»» 
selves  of  the  right  of  restraining,  during  war,  the  maritime 
commerce  of  neutrals,  and  of  interdicting  their  transportation 
of  certain  goods  to  the  countries  of  enemies.  This  pretended 
right  may  be  reduced  to  four  principles,  as  follows: 

1.  Maritime  powers,  when  they  make  war  against  each 
other,  publish,  in  the  beginning  of  it,  ordinances  or  notifiica^ 
tions,  wherein  they  prescribe  to  neutrals  the  laws  which  the 
latter  are  to  observe  in  their  coramerre  with  the  enemy,  forbid- 
ding  the  supply  of  certain  sorts  of  merchandises,  particularly 
arms  and  munitions  of  war. 

2.  Consequently  they  cause  the  stoppage  and  seizure  of 
the  neutral  vessels  on  the  high  seas,  whose  cargoes  consist 
in  whole  or  in  part  of  goods  prohibited  by  their  ordinances. 

3.  la  like  manner  they  cause  the  stoppage  and  seizure  of 
neutral  vessels  laden  with  enemy^s  effects,  unless  the  contrary 
be  stipulated  between  them  and  the  sovereigns  of  the  owners 
of  those  vessels. 

4.  They  establish  tribunals  which  take  cognizance  of  the 
prizes,  declaring  them,  according  to  circumstances,  either 
liberated  or  confiscable. 

These  proceedings  on  the  part  of  belligerents  have  been,, 
in  all  maritime  wars,  an  abundant  source  of  disputes  and 
quarrels  between  them  and  those  neutral  states,  the  cause  of 
which  lies  in  the  right  attributed  to  themselves  by  the  mari- 
thne  powers  to  fix  fetters  during  their  wars  on  the  navigation 
and  com '  erce  of  neutral  nations.  Hence  it  is  that  the  latter 
incessantly  complain  of  the  injustice  and  violence  done  to 
their  trading  citizens;  as  on  the  other  hand  it  is  pretended  that 
nothing  h  done  but  in  exact  conformity  to  justice.  Thus  the 
two  parties  are  not  agreed  as  to  what  is  permitted  or  not 
by  the  right  of  wan 

In  all  that  the  belligerents  undertake  against  the  neutral 
nations  and  traders,  they  found  themselves  on  the  law  of 
nations.  But  this  expression  being  vague  and  liable  to  be 
taken  in  several  senses,  the  author  of  this  Essay  has  fixed  the 
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idea  of  it  in  the  first  section;  wherein  he  treats  of  the  dif- 
ference which  there  is  between  the  universal  law  of  nations 
and  the 'European  law  of  nations;  showing  that  the  latter  being 
founded  on  the  positive  principles  and  received  usages  of  a 
general  consent  of  the  European  nations,  may  be  changed  io 
the  same  manner. 

In  the  disputes  which  constitute  the  subject  of  this  Essay, 
the  question  being  concerning  the  commerce  of  merchants, 
subjects  of  neutral  states,  and  the  pretended  power  of  belli- 
gerents to  stop  neutral  vessels  on  the  high  seas,  it  has  been 
deemed  proper  to  touch  somewhat  on  the  rights  of  neutral 
people,  of  their  freecommerce  and  its  foundations,  and  also  on 
the  liberty  and  the  empire  of  the  seas,  which  is  done  in  the 
second,  third  and  fourth  sections. 

The  author  has  therein  established  the  principles,  accord- 
ing to  which  he  maintains  in  the  fifth  section  that  conformably 
to  the  universal  law  ot  nations  neutral  states  have  an  abso- 
lute and  unlimited  freedom  in  their  navigation  and  commerce, 
in  time  of  war  as  well  as  in  time  of  peace,  and  for  all  kinds 
of  merchandise,  even  for  arms  and  munitions  of  war,  and 
therefore  that  the  belligerent  parties  have  no  right  to  prescribe 
laws  to  them  in  these  matters,  to  interdict  certain  sorts  of 
merchandises,  nor  to  seize  under  any  pretext  whatever  their 
vessels  on  the  high  seas,  nor  finally  to  exercise  a  jurisdiction 
over  these  vessels,  their  cargoes  and  owners. 

But  as  the  belligerents,  far  from  recognising  this  absolute 
fireedom  of  the  commerce  of  neutral  states,  have  rather 
assailed  it  in  all  maritime  wars,  the  author  takes  occasion,  in 
his  sixth  section,  to  remark  on  what  has  been  the  practice  of 
the  ancients  in  these  affairs.  He  cites  the  laws  of  some  Ro- 
man emperors,  and  the  constitutions  of  several  of  the  popes, 
by  which  it  was  forbidden  to  sell  arms  and  other  articles  suit- 
able for  war  to  the  enemies  of  the  Roman  empire,  and  the  in- 
fidels as  enemies  of  the  church.  Hence  has  been  introduced 
throughout  Europe  the  usage  by  which  the  belligerents  inter- 
dict the  commerce  of  their  merchandise  to  neutrals* 
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Tke  powers  of  Europe  having  begun  to  make  ircalics  of 
coQimerce  with  each  other,  it  was  therein  stipulated  by  the 
contracting  parties  that  their  subjects  should  not  furnish  to 
the  enemies  of  each  other,  either  arms  or  other  munitions  of 
war,  which,  to  this  end,  are  very  exactly  specified.  Another 
essential  point  of  the!>e  conventions  regards  enemy's  goods 
laden  on  board  neutral  vessels.  The  rule  was  adopted  in  the 
treaties  that  enemy's  effects  found  on  boaixl  neutrals  were 
confiscable,  and,  on  the  other  band,  that  neutral  effects  laden 
on  board  enemies  should  be  frc€' — The  ownership  alone  of  the 
merchandise  was  considered.  But  this  usage  having  afforded 
the  privateers  of  the  belligerent  parties  an  occasion  or  a 
pretext  for  visiting  the  neutral  vessels,  which  they  often  made 
use  of  to  commit  depredations  and  other  acts  of  violence,  this 
rule  has  been  altered  since  the  middle  of  the  last  century,  and 
another  established,  according  to  which,  a  neutral  vessel 
neutralises  the  whole  cargo,  though  it  be  in  part  or  altogether 
enemies'  property,  as  in  return,  an  enemy's  vessel,  with  all  the 
cargo  are  confiscable,  though  belonging  to  a  neutral.  Here 
nothing  was  regarded  but  the  ownership  of  the  vessel,  and 
not  the  goods.  This  new  rule  was  adopted,  with  few  excep- 
tions, in  all  commercial  treaties  concluded  from  that  time  till 
now.     All  this  composes  the  contents  of  the  seventh  section* 

The  usages  and  principles  adopted  in  the  commercial 
treaties  of  European  powers  have  given  existence  to  the  law 
of  nations  in  point  of  commerce;  and  the  convenience  of  all 
these  treaties,  or  the  greater  part  of  them,  is  in  proof.  Ac- 
cording to  law,  arms  and  munitions  of  war  arc  contraband 
goods,  which  neutrals  ai-e  not  allowed  to  carry,  in  time  of 
war,  to  the  enemies  of  either  of  the  belligerent  parties;  who 
had  moreover  a  right  to  seize  and  confiscate  enemy's  effects 
found  on  board  neutrals.  But  this  having  been  altered  by  the 
establishment  of  a  new  usage,  which  declares  neutral  vessels 
free,  together  with  their  cargoes,  ai»d  condemns  enemy's  ves- 
sels with  all  on  board  to  be  confisi  ated,  a  new  point  is  thus 
made  in  the  law  of  European  nations,  which  has  subsisted  till 
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now.  Thus  the  jurisdiction  of  the  belligerents  over  the  prices 
made  by  their  vessels  of  war  or  their  privateers  is  authorized 
by  this  right.  But  as  in  some  of  the  Courts  of  Admiralty  the 
judicial  proceedings  are  very  strange,  irregular  and  entirely 
contrary  to  the  known  principles  of  jurisprudence,  the  sove- 
reigns, whose  vessels  and  effects^are  put  on  their  trial  before 
these  tribunals,  are  not  obliged  to  recognise  the  sentences, 
often  unjust  and  partial,  which  emanate  from  them. — The  law 
of  European  nations  approves  likewise  the  ordinances  and 
notifications,  which  belligerents  have  published  at  the  com* 
mencement  of  war,  but  only  for  arms  and  munitions  of  war, 
all  other  merchandise  remaining  free  and  permitted.  By  all 
which  it  appears  that  the  ab&olute  freedom  of  commerce  which 
the  universal  law  of  nations  gives  to  all  people  has  been  ex- 
tremely restricted  by  that  of  Europe:  which  is  explained  in 
the  eighth  section. 

The  proceedings  of  belligerents  against  neutrals  having  at 
all  times  produced  controversies  and  disputes  between  them, 
an  historical  abridgement  is  given  in  the  ninth  section  of 
many  remarkable  cases  of  these  sorts  of  affairs,  and  more 
particularly  of  the  contests  which  took  place  in  the  year  1752, 
between  the  kings  ot  Great  Britain  and  Russia,  with  an  out- 
line of  the  reasons  advanced  on  both  sides. 

In  the  tenth  and  last  section  the  author  has  added  some  ob- 
servations to  which  he  could  not  assign  a  convenient  place  in 
the  preceding  parts  of  the  work.  He  has  reported  examples 
of  the  freedom  of  commerce  sometimes  granted  by  bellige- 
rent parties  to  their  respective  subjects  in  the  midst  of  war. 
He  has  shown  the  injustice  of  the  seizure  of  enemy's  goods 
on  board  of  neutral  vessels,  between  whose  sovereigns  and  the 
belligerent  parties  no  treaty  of  commerce  exists.  This  pro- 
ceeding forming  a  complete  contrast  with  the  new  European 
law  of  nations,  the  author  maintains  that  all  neutral  states 
Jbave  a  right  to  demand  of  the  belligerents  that  they  shall 
treat,  in  such  a  case,  their  commercial  subjects  agreeably  to « 
the  new  European  law  of  nations,  and  not,  as  the  latter  pre- 
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(end,  accoiding  to  the  ancient.  He  has  finally  shown  how  ad- 
vantageous a  code  of  the  right  of  war  and  marine  made  with 
the  common  consent  of  the  princes  and  states  of  Europe 
would  be,  as  well  for  the  presisrvation  of  the  just  rights  of 
neutrals,  as  for  restraining  the  too  enlarged  pretensions  of 
belligerente,  and  in  general  far  the  freedom  of  the  commerce 
of  all  the  people  of  Europe. 

Such  is  the  plan  which  the  author  has  pursued  in  this  essay. 
He  has  not  been  checked  by  the  opinions  of  the  learned,  even 
those  most  celebrated  who  might  differ  from  his  principles; 
but  he  has  treated  his  subject  according  to  his  own  ideas, 
consigning  the  whole  to  the  judgment  and  discredon  of  the 
equitable  and  impartial  reader. 


Freedom  of  the  Navigation  and  Commerce 


or 


NEUTRAL  NATIONS,  IN  TIME  OF  WAR. 


INtauDOCTlON. 

±  HE  troubles  of  war  which  so  oAen  agiute  Europe  owe 
their  birth,  either  to  disputes  which  concern  only  the  persons 
and  the  rights  of  sovereigns,  and  do  not  concern  their  people, 
or  to  offences  by  which  the  people  interfere  with  each  other  in 
iheir  property^  their  possessions  or  their  rights,  A  distinction 
^may  be  formed  from  them  between  the  wars  of  princes  and 
those  of  people,  (a)  The  former  most  frequently  constitute  the 
misfortune  of  monarchical  states,  and  the  latter  are  an  incon- 

(a)  This  diBtinctioD  is  not  received,  to  my  knowledf^e,  by  those  authors 
"vrbo  consider  these  matters.  Tet  it  may  serre  to  decide  seme  questions 
often  debated;  for  instance,  whether  a  due],  to  which  princesL  in  former 
times  have  challenged  each  other,  bj  way  of  avoiding  or  terminating  a 
bloody  war,  sbould  take  place:  and  whether  in  a  kingdom,  wherein  affairs 
<»f  war  and  peace  are  within  the  provinre  of  the  legislative  authority,  the 
legislature  is  bound  to  consent  to  a  war,  and  bear  tlie  expense  of  it,  when 
the  subject  of  tlie  war  does  not  regard  the  state  at  large,  but  merely  the 
ehief.  In  Gennany,  the  war  of  the  Spanish  succession  in  1702;  that  for 
the  election  of  a  king  of  Poland  in  1753;  and  especially  the  two  last  wars 
against  the  Turks  in  1716  and  1737,  deserve  to  be  considered  in  this  point 
of  view. 

All  Louis  XI  Vr*s  wars  except  thoi»e  aglinst  the  piratical  African  states, 
were  wan  of  the  prince;  t!iose  of  Uie-  United  Provinces  were  national 
wars.  However,  it  is  not  pretended  to  be  dcnicMl  that  the  wars  of  mo- 
narchs  are  not  also  national  wars,  as  those  between  France  and  Great 
Britain  hare  almost  always  been. 
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venience  of  republics.  Both  these  species  ef  war  agree  h<^- 
ever  in  this,  that  they  are  made  at  the  expense  of  the  subjects, 
who  are  obliged  to  sacrifice  their  property  and  their  lives. 
Yet  they  are  not  the  only  ones  who  experience  the  calamities 
of  war;  by  which  a  great  many  others  suffer,  although  they 
take  no  part  in  the  quarrel  which  caused  the  rupture.  This 
is  more  especially  the  effect  of  war  between  maritime  powers. 
The  commanders  of  the  naval  forces  and  the  privateers  of  the 
belligerents  incessantly  annoy  the  commerce  and  navigation 
of  foreign  merchants  and  the  subjects  of  neutral  states,  by 
slopping  and  seizing  their  vessels  on  the  high  sea,  and  thus 
turning  them  from  their  voyages.  The  cause  or  rather  the  pre- 
text for  so  violent  a  proceeding,  is  sometimes  the  mere  possi- 
bility that  there  may  be  contraband  or  enemy's  goods,  both  of 
which  are  deemed  good  prize.  If  the  captor  believes  that  he 
has  ground,  he  sends  the  rcasel  into  a  port  of  his  sovereign, 
in  order  that  it  may  be  judicially  condemned  in  his  behalf. 
By  this  judicial  proceeding  the  vessel  is  often  detained  for 
several  months,  and  even  a  whole  year,  which  occasions  a* 
considerable  loss  to  the  owners,  by  loss  of  time,  hindrance  of 
an  advantageous  sale,  and  the  damage  or  total  depreciation 
of  the  goods,  without  reparation  for  these  losses  even  if  the 
captor  be  condemned  in  costs  and  damages.  This  seizure  of 
neutral  vessels  has  often  produced  great  disputes  between 
neutral  and  belligerent  powers.  At  the  end  of  the  war  of  the 
Austrian  succession,  the  States  General  of  the  United  ^ow 
Countries  and  the  king  of  Prussia  made  very  considerable 
demands  on  Great  Britain,  in  behalf  of  their  subjects,  whose 
vessels  or  goods  had  been  stopped  or  pillaged  or  confiscated. 
During  the  last  war  between  France  and  England  the  Dutch 
merchants  made  continual  complaints  of  the  violences  com- 
mitted on  their  vessels  by  English  cruisers.  The  war  just 
declared  between  the  same  powers  has  given  birth  to  similar  ^ 
complaints  on  the  part  of  the  Dutch,  the  Swedes,  the  Danes 
and  other  merchants.  It  will  therefore  be  proper  to  examine 
thoroughly  these  highly  important  controversies  and  to  dis- 
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COBS  generally  the  extent  of  the  freedom  of  commerce,  toge^ 
ther  with  those  Hmits  which  the  belligerent  parties  pretend  lo 
put  to  iu  The  particular  and  very  different  opinicms  of  ieani« 
ed  men  and  e?en  of  statesmen  cannot  be  allowed  any  weight* 
Their  condition,  their  employment,  their  country,  and  even 
their  prejudices  have  commonly  a  very  visible  influence  on 
their  principles,  which  they  are  accustomed  to  change  accor- 
ding to  the  changes  of  conjunctures.  Truth  is  immutable  and 
ttemal,  and  that  alone  shall  be  my  guide  in  this  discussion. 

SBCTiox  riasv* 

Difference  between  the  Universal  Law  of  Ifatiom  and  the 
Particular  European  Law  of  Xations. 

1.  Neutral  powers  demand  almost  an  entire  freedom  for  the 
navigation  and  commerce  of  their  subjects  in  time  of  war. 
The  belligerent  parties  refuse  to  grant  this,  and  assume  a  right 
to  restrain  them  more  strictly  than  in  time  of  peace.  Both 
sides  appeal  to  the  law  of  nations,  and  both  persuade  them- 
selves that  they  find  favourable  decisions  there.  But  as  the 
term,  law  of  nations,  is  sometunes  construed  in  quite  opposite 
senses,  it  will  be  necessary  to  fix  an  idea  of  it,  and  in  this 
way  to  free  it  from  the  ambiguity,  of  which  it  is  otherwise 
susceptible.  For  hi  reasoning  only  on  vague  and  indetermit 
nate  notions,  we  rather  confound  the  point  in  question  than 
enlighten  it,  and  never  will  succeed  in  deciding  on  it  in  a  con- 
vincing and  satisfactory  manner.  It  is  necessary  therefore 
preliminarily  to  explain  what  the  law  of  nations  is. 

2.  That  which  is  called  right  signifies  sometimes  nn  assem- 
blage or  body  of  laws  of  a  certain  kind;  for  instance,  the  civil 
law,  or  the  canon  law,  sometimes  power  given  l>y  law  to  do 
or  omit  an  action.  Laws  are  rules  to  which  We  are  obliged 
to  conform  our  free  or  moral  actions.  If  wc  come  to  a  know- 
ledge of  these  laws  through  our  reason,  and  by  the  cons^idera- 
tion  of  man^s  moral  nature,  they  are  called  natural  laws.  The 
assemblage  of  these  laws  is  the  law  of  nature,  in  the  first 
sense.    When  these  natuial  laws  give  us  the  power  to  act  in. 
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a  certain  manner,  or  not  to  act,  that  power  is  called  the  rigfii 
of  nature,  in  the  second  signification.  They  therefore  who 
refer  themselves  to  the  law  of  nature,  give  it  to  be  understood 
by  that,  that  their  actions  are  conformable  to  natural  laws,  or 
that  they  have  acted  according  to  the  power  which  those  lawg 
have  given  them. 

3.  Natural  laws  applied  to  the  affairs  of  states  or  nations 
compose  that  which  is  called  the  law  of  nations.  For  na- 
tions, considered  one  with  another,  are  moral  persons  living 
in  natural  liberty;  and  consequently  they  can  recognise  no 
other  law  than  that  of  nature,  when  their  contests  or  quarrels 
come  to  be  decided.  The  law  of  nature  applied  to  the  afTairs 
of  nations  bears  the  name  of  the  universal  law  of  nations, 
because  its  obligation  is  extended  ov^r  all  the  people  of  the 
earth.  It  is  immutable,  being  founded  on  natural  laws  which 
are  immutable. 

4.  To  the  universal  law  of  nations  stands  opj^sed  the  par- 
ticular or  European  law  of  nations.  The  latter  is  not  founded 
immediately  on  the  law  of  nature,  but  on  certain  positive 
principles  which  the  Christian  people  of  Europe  have  adopt- 
ed as  rules  for  their  conduct,  one  with  another.  Religion, 
which  for  a  long  time  past  has  reduced  them  into  a  sort  of  so- 
ciety, reciprocal  commerce  and  the  communication  of  which 
jt  is  the  origin,  the  great  number  of  affairs  concerning  war  and 
peace  occurring  among  them,  and  the  negociations  and  trea- 
ties which  are  their  results — ^all  these  have  insensibly  estab- 
Kshed  a  great  many  of  thase  rules,  to  which  the  tacit  consent 
of  nations  has  given  a  legal  authority;  aiid  it  is  on  this  tacit 
consent  that  all  the  validity  and  obligatory  force  of  the  Euro* 
pean  law  of  nations  depends. 

d.  Tacit  consent  is  made  manifest  by  the  actions  of  men 
and  people.  It  is  necessary  therefore  that  these  actions  be 
of  a  nature  to  show  consent  with  certainty.  Now  we  may 
rest  assured,  if  the  actions  are  often  repeated  in  a  uniform 
manner  and  in  similar  cases.  From  this  frequent  and  uniform 
repetition  springs  what  is  called  usage  or  custom.    The  Eii- 
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topean  law  of  nations  then  is  an  assemblage  of  certain  usages 
mod  customs  which  the  people  and  states  of^  our  part  of  th« 
world  have  introduced  among  themselves. 

6.  The  existence  of  this  European  law  of  nations  is  indubi- 
table. There  are  very  many  usages  and  customs  which  the 
nations  of  Europe  observe  among  themselves,  both  in  peace 
stnd  war,  and  it  is  thus  that  they  are  peculiarly  distinguished 
from  barbarians.  European  Christians  treat  their  prisoners 
of  war  with  great  mildness;  even  a  sort  of  liberty  is  left  to 
them  in  their  captivity.  Thus  the  condition  oi'  these  prison- 
ers is  sufficiently  tolerable,  and  they  always  live  in  hopes  of 
<^omplete  liberation  by  exchanges,  by  ransom,  or  by  treaty  of 
peace.  The  Turks  and  Tartars  act  quite  differently,  as  well 
as  the  people  of  Asia  and  Africa,  who  make  slaves  of  their 
prisoners  of  war,  and  what  is  worse,  the  American  savages 
murder,  roast  and  eat  the  wretches  whom  the  fate  of  war 
throws  into  their  hands.  We  may  consequently  imagine  an 
Asiatic  law  of  nations,  or  an  African  or  American,  quite  dif- 
ferent  from  that  of  the  nations  of  Christian  Europe. 

7.  As  the  European  law  of  nations  is  founded  only  on  posi- 
tive principles,  it  is  easy  to  comprehend  that  the  nations,  may, 
if  they  will,  abrogate,  change,  or  substitute  new  ones  for  them; 
which  has  been  actually  done  as  regards  many  ancient  usages* 
Heretofore  the  sovereigns  of  Europe  were  in  the  practice  of 
declaring  war  solemnly  by  a  herald  at  arms,  and  with  a  cer** 
tain  formulary;     This  usage  has  ceased  entirely,  (a)     At 

(a)  The  elector  of  Treves,  Philip  Christopher  de  Seutem,  having^  pnt 
himself  under  the  protection  of  the  French  crown,  and  in  order  to  he  shel- 
tered from  an  attack  of  the  Swedes  having  received  a  French  garrison  into 
the  town  of  Treves,  the  cardinal  Infant  Ferdinand,  then  governor  of  the 
planish  low  countries,  caused  the  town  to  be  surprised  where  both  the 
elector  and  the  French  troops  were  ma'ic  prisoners.  After  the  cardinal 
la&nt  had  refused  to  liberate  the  captive  prince,  Louis  the  13th,  king 
of  France,  according  to  ancient  usage,  sent  a  herald  at  arms  to  Bnitoells 
to  declare  war  against  the  king  of  Spain*  Le  Vassor  Hist  of  the  reign  of 
Louis  13,  vol.  8,  L  38.  p.  899.  It  has  been  lemarked  that  this  was  the 
last  time  that  formality  was  observed  between  the  crowns  of  France  and 
In  1657,  Frederick  the  3d,  king  oCDenmaik  sent  his  declaration 
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present  they  content  themselves  with  the  exposition  in  mani- 
festoes of  the  rcahons  for  their  recurrence  to  arras.  Treaties 
of  peace  were  formerly  confirmed  by  the  oaths  of  the  con- 
tracting parties.  That  is  the  case  no  longer,  (i)  At  present 
they  spare  themselves  this  idle  ceremony:  it  is  enough  that 
sovereigns  ratify  what  their  plenipotentiaries  have  subscribed 
to.  Indeed  these  oaths  were  a  very  frivolous  formality;  for 
the  ancient  treaties  were  not  more  religiously  observed  than 
the  later  ones  made  without  this  solemnity.  It  follows  that  na- 
tions and  their  sovereigns  may  change,  and  having  sometimea 
actually  changed  principles  and  usages  introduced  among 
them,  it  thence  appears  that  the  European  law  of  nations  is 
mutable. 

8.  It  is  not  upon  written  laws,  but  on  customs  only^  that 
she  European  law  of  nations  is  founded.  And  as,  according 
to  general  principles  of  jurisprudence,  a  custom  is  uot  sup- 
ported by  legal  p^umption,  but  must  be  proved  by  him  who 
avers  it,  in  case  the  opposite  party  does  not  agree  to  it;  so 
whoever  alleges  the  European  law  of  nations  in  a  particular 
case,  must  prove  the  existence  of  it,  if  in  that  case  it  is  deni- 
ed by  the  other  side. 

9.  The  validity  and  obligatory  force  of  the  European  law 
of  nations  being  founded  on  international  consent,  he  who  is 
to  prove  it  ought  to  show  that  the  nations  and  stales  of  our 
part  of  the  world  have  adopted  the  principles  which  he  sup- 
ports as  true,  have  acted  conformably  to  themi  and  without 
any  contradiction  whatsoever,  m  those  cases  which  he  alleges 
as  proofs  of  the  European  law  of  nations. 

of  war  against  Sweden  by  a  herald  to  Eric  Steenbock,  the  Swedish  gfover* 
nor  in  the  prorince  of  Holland.  Holber^  Hist,  of  Dcnm.  part  3.  p.  241: 
which  appears  to  be  the  last  example  that  we  hsve  had  in  Kurope  of  a 
solemn  declaration  of  war  by  heralds.  » 

(b)  The  kings  of  France  and  SpaJn,  Louis  14th  and  PluHp  4th  con- 
firmed with  great  solemnity  and  under  oatJj,  on  the  6th  June  1660,  in 
the  isle  of  Pheasants,  the  treaty  of  peac(;  concluded  between  thera  tlieyear 
before.  Keboulct  Hist  of  the  reifi:n  of  I^ouis  14th,  vol.  3.  p.  225:  since 
trhcn  1  can  find  no  instance  of  a  ti-eaty  of  jiijdce  sworn  to  bj  Eur^yean 
^rinrrs. 
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10.  It  is  not  permitted  therefore,  in  proof  of  this  law,  tf 
exhibit  cases  or  facts  to  which  other  nations  have  previously 
made  opposition,  either  by  protestation  or  in  arms:  for  aa 
essential  quality  would  then  be  wanting,  which  is  qonsent. 

1 1.  In  all  ages  the  nations  of  Europe  have  been  seen  en- 
gaged  in  quarrels  and  wars,  which  have  been  at  last  compos- 
ed by  transactions  or  terminated  by  treaties  of  peace.  This 
then  is  the  question:  whether  these  kinds  of  public  instru- 
ments are  proper  to  prove  the  European  law  of  nations.  It 
seems  at  first  that  the  decision  should  be  in  the  negative. 
For  these  treaties  being  made  between  only  the  parties  who 
were  in  conflict  or  at  war,  can  oblige  only  those  parties,  and 
serve  them  for  proofs  of  their  rights  or  their  pretensions: 
whereas  towards  others  no  obligation  can  spring  from  them, 
Dor  proofs  of  the  European  law  of  nations.  If,  however, 
princes  or  states  in  treaties  concluded  among  themselves  from 
time  to  time,  have  in  such  a  manner  adopted  certain  princi- 
ples in  regard  to  certain  general  affairs,  as  thai  the  contrary 
is  not  found  established  in  any  of  these  instruments,  their 
complete  conformity  will  prove  a  general  usage,  and  conse- 
quently the  law  of  nations.  Thus  in  all  treaties  of  peace  we 
find  the  liberation  of  prisoners  stipulated  on  both  sides:  where- 
fore that  is  a  point  decided  according  to  the  European  law  of 
nations. 

19.  But  there  are  treaties  in  which  quite  different  princi- 
ples ar^  established  on  the  same  affair.  If  then  these  princi* 
pies  are  altogether  contradictory  to  one  another,  the  law  of 
nations  becomes  doubtful  and  uncertain.  But,  as  in  the  or- 
dinary concerns  of  life  and  business  that  is  taken  for  a  regu- 
lation which  is  oftenest  done  and  commonly,  and  that  which 
happens  but  seldom,  and  against  the  general  usage,  as  ao 
exception,  the  principle  which  is  established  in  the  greater 
number  of  treaties,  should  be  regarded  as  a  rule,  and  that  in 
the  fewest  as  an  exception.  It  is  therefore,  according  to  the 
principle  contained  in  the  greatest  number  of  treaties  that 
the  disfiute  should  be  decided,  and  especially  if  the  greateir 
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Dumber  be  of  recent  date  and  the  fewer  more  distant.  For, 
from  this  circumstance  it  may  be  inferred  that  people  have 
by  degrees  abandoned  an  old  principle,  for  the  adoption  of  a 
new  one,  and  that  by  this  change  of  principles  they  have  ift 
like  manner  changed  the  law  of  nations. 

1 3.  If  he  who  refers  himself  to  the  European  law  of  nations, 
is  not  able  to  prove  its  existence  in  the  point  contested,  or  if 
it  has  become  doubtful  and  uncertain  from  the  contradictory 
manner  in  which  people  have  thought  and  acted  in  such  cases, 
recourse  must  be  had  to  the  universal  law  of  nations.  For 
the  law  of  particular  nations,  either  making  no  provision  for 
the  case  in  question,  or  being  doubtful  and  uncertain,  cannot 
afford  sufficient  reasons  for  a  decision.  Nothing  remains 
then  but  to  follow  the  universal  law  of  nations,  and  its  uni- 
versally acknowledged  principles,  and  this  would  likewise 
take  place  in  a  dispute  wherein  one  of  the  parties  shovld 
found  himself  on  the  ancient  law  of  European  nations,  the 
other  on  the  new,  and  they  disagree  as  to  which  shall  havo 
the  preference. 

1 4.  Having  thus  settled  the  vague  and  indeterminate  notions, 
concerning  the  universal  law  of  nations  and  that  of  Europe, 
I  shall  now  make  some  observations  on  neutrality,  the  freedom 
of  the  seas,  and  commerce  in  general;  in  order  that  when  we 
reach  the  main  object  of  this  essay,  I  may  proceed  with  the 
greater  ease,  and  found  my  reasons  on  principles  the  moro 
solid  and  unquestionable. 

SECTION  SECOND. 

Of  Nevirality  and  Assistance* 

15.  We  call  neutral  a  sovereign  or  state,  one  which  in 
case  of  a  war  breaking  out,  takes  no  part  in  it,  and  keeps  up 
friendship  and  a  good  understanding  with  both  the  belligerent 
parties,  in  perfect  impartiality;  which  relation  towards  those 
two  parties  is  neutrality.  Now  such  a  sovereign  continuing 
to  be  the  friend  of  both  the  belIigerentS|  they  are  bound  tm 
observe  a  similar  conduct  towards  him. 
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16.  The  territory  of  a  neutral  state  is  consequently  invio- 
lable to  the  belligerents,  wha  cannot  and  ought  not  to  exer- 
cise the  least  act  of  hostility  there.  Its  inhabitants  and  sub- 
jects are  of  course  exempt  from  all  sorts  of  contributions, 
deliveries,  exactions  and  violences  by  the  armed  enemies  or 
their  detachments;  but  enjoy  on  the  contrary,  complete  secu- 
rtty  in  their  persons  and  effects.  In  a  word;  as  the  neutral 
prince  does  not  meddle  with  the  war,  no  part  of  what  the 
right  of  war  authorizes  against  an  enemy,  is  permitted  against 
cither  him  or  his  subjects.  He  preserves  therefore  all  the 
rights  which  he  had  before  the  war,  nor  can  the  belligerent 
powers  in  any  manner  impose  on  him  new  obligations,  to 
which  he  was  not  subjected  towards  them  before,  and  in  time 
•f  peace* 

.  !?•  But  belligerents  always  strive  to  involve,  if  possible,^ 
the  whole  world  in  their  quarrel.  They  make  use  of  every^ 
effort  to  obtain  the  aid  of  other  powers,  and  to  persuade  them 
to  make  common  cause  against  their  adversaries.  If  a  state 
complies,  if  it  enters  into  alliances,  and  lends  in  effect  succours 
to  one  of  the  parties  at  war,  it  declares  itself  the  enemy  of  the 
other,  and  then  its  neutrality  ceases.  In  this  change  of  affairs 
it  should  naturally  expect  that  the  party  against  which  it  has 
declared,  will  treat  it  as  an  enemy  and  make  it  feel  all  the 
evils  consequent  on  wars.  And  as  a  sovereign  and  his  subjects 
are  morally  considered  as  the  same  person,  the  latter  will  have 
to  suffer  all  the  inconveniences  and  violences  which  war  per- 
mits without  a  right  to  complain  of  them  as  unjust. 

1 8.  The  universal  law  of  nations  authorizes  all  this.  But 
Christian  Europe,  in  modern  times,  has  considerably  softened 
its  rigor.  Treaties  of  alliance  and  subsidy  have  often  been 
known  to  be  contracted  with  one  belligerent  party,  by  virtue 
of  which  that  party  has  been  assisted  with  auxiliary  troops, 
cither  taken  into  pay,  or  gratuitously,  without  producing  a 
rupture  with  the  other  party.  The  States  General  of  the  Uni- 
ted Low  Countries  in  this  manner  supplied  Denmark,  in  her 
war  against  Sweden  ip  1658-9,  with  almost  all  their  naval 
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farces  and  great  part  of  their  troopsi  notwithstanding  whicti 
no  war  between  them  and  Sweden  was  the  consequence.  la 
1663-5  Prance  and  England  supported  Portugal  with  their 
troops  against  Spain,  and  the  latter  did  not  go  to  war  with 
them  for  it.  In  the  war  which  began  in  1688  and  that  of  the 
Spanish  succession,  the  kings  of  Denmark^  Christian  V.  and 
Frederick  IV.  placed  considerable  bodies  of  thei-  troops  at  the 
disposition  of  England  and  the  States  General  of  the  United 
Low  Countries,  who  employed  them  against  France:  yet 
peace  subsisted  between  the  latter  and  Denmark  who  was  al- 
ways regarded  as  neuter.  These  examples,  and  many  more 
which  might  be  cited,  sufficiently  prove  that  belligerents 
against  whom  neutrals  have  permitted  the  employment  of  their 
troops,  have  submitted  to  this  without  taking  vengeance  for  it. 
But  the  true  motive  of  such  conduct  is  not  to  be  sought  but  in 
their  policy.  Sometimes  it  was  difficult  to  attack  the  assistant, 
and  at  others  fear  dissuaded  them  from  adding  to  their  ene- 
mies. A  lesser  evil  therefore  was  borne  in  order  to  avoid  a 
greater.  The  European  law  of  nations  has  never  recognised 
this  kind  of  assistance  by  a  neutral  as  consonant  with  neutra* 
lily.  For  there  are  cases  in  which  such  succours  have  been 
treated  as  hostile  attacks.  It  was  thus  that  Louis  JCIV.  regarded 
the  succours  given  by  the  emperor  and  elector  of  Branden- 
burg to  the  United  Provinces  in  1073.  And  when  the  latter 
in  the  Austrian  succession  war  gave  aid  to  the  heiress  of 
Charles  VI.  by  an  army  against  France,  and  nevertheless  pre- 
tended to  be  neutral,  Louis  XV.  did  not  respect  this  neutrality, 
and  attacked  the  States  General  as  enemies  in  1747.  That 
war  as  well  as  that  which  began  in  1756  between  the  house 
of  Austria  and  the  king  of  Prussia  furnish  other  examples, 
which  show  that  European  nations  and  states  have  thought 
very  differently  on  this  point.  The  European  law  of  nations 
is  therefore,  in  this  respect,  problematical  and  uncertain; 
and  of  consequence  no  decision  can  be  formed  on  it. 

19.  This  then  is  the  place  to  discuss  the  question,  in  what  light 
#ught  those  pecuniary  subsidies  be  considered  which  aneutral 
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fiays  to  a  belligerent  in  order  to  support  it,  as  has  been  done  tdf 
a  Jong  time  in  Europe.  Can  these  subsidies  be  reconciled  witif 
neutrality?  tn  the  last  war  between  Russia  and  Sweden  the  latter 
deceived  eltraordinarjr  subsidies  from  France,  itnd  in  the  be- 
ginning of  the  Austrian  succession  war,  Great  Britain  and  tl^ 
United  Provinces,  at  a  time  when  they  pretended  to  be  still  neu- 
tral, paid  very  considerable  sums,  under  the  name  of  subsidies, 
io  the  queen  of  Hungary  and  Bohemia.  According  to  all  that 
las  come  to  light,  the  belligerents,  or  the  other  side,  against 
whom  these  subsidies  are  paid,  made  no  complaints  of  them^ 
and  consequently  did  not  regard  this  khid  of  succour  as  an  in- 
fringemeat  of  neutrality.  The  affair  then  agreeably  to  the 
European  law  of  nations  is  to  be  considered  as  decided,  more 
especially  as  in  the  commercial  treaties  of  Europe  money  is  not 
accounted  contraband.    [  See  hereafter  §  108.  5.  ] 

ssctfoir  TniKift 

Ofth$  Freedom  and  Entire  of  the  Sea» 
SO.  Selreral  authors  hate  written  so  much  of  the  frisedoiti  ancf 
empire  of  the  sea,  that  to  undertake  to  examine  their  parti- 
cular opinions  oh  the  subject,  if  ith  the  strange  decisions  they 
have  made,  would  be  to  enter  into  a  labyrinth  from  which 
ther6  is  no  escape.  We  will  not  stop  at  their  disputes;  it  will 
be  enough  for  us  to  point  out  with  as  much  precision  a^  pos* 
sible  what  may  with  justice  and  truth  be  affirmed  in  regard  td 
the  pretended  empire  of  tlie  s^a  and  its  freedom. 

91.  The  streams^  lakes,  and  all  the  waters  of  a  country  are' 
parts  of  it  Knd  the  property  of  the  state,  subject  to  its  sove- 
reignty. It  is  the  same  thing  as  respects  the  gulfs  which  en- 
ter into  a  country,  provided  that  the  shores  on  both  sides  be- 
long to  it.  Hence  it  is  that  Sweden  has  dominion  over  the 
gulf  of  Bothnia,  and  th6  United  Provinces  over  the  Zuyderzee, 
which  is  nearly  encompassed  by  *  -  ose  provintes^  Both  these 
powers  have  therefore  a  right  to  exclude  foreigner^  from  the 
use  of  these  waters,  and  to  interdict  their  navigating  or  fishing 
there.  And  as  the  ancient  Romans  were  in  possesifion  of  all 
No.  XXII.  V 
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the  shores  of  the  Mediterranean  sea,  and  of  all  the  islands 
diere  situated,  that  sea  was  in  fact  but  a  gulf  in  the  midst  of  the 
Roman  empire.  It  was  therefore  with  reason  that  the  Romans 
took  to  themselves  the  empire  of  it,  which  ought  to  end 
however  with  their  loss  of  the  provinces  that  environed  it. 
The  dominion  of  straits  is  founded  on  the  same  principle 
with  that  of  gulfs,  in  case  the  same  state  owns  both  shores. 
Hence  it  is  that  the  crown  of  Denmark,  which  was  formerly 
in  possession  of  Scania,  acquired  the  dominion  of  the  sound, 
that  is  to  say,  of  the  strait  between  Zealand  and  Scania. 

22.  There  is  then  no  doubt  that  the  possession  of  both 
shores  of  gulfs  and  straits  carries  the  dominion  of  them  with 
it.  But  for  the  same  reason  the  bigh  seas  and  the  ocean  ac*- 
knowledge  no  empire  whatever,  and  by  their  very  nature  arc 
incapable  of  it.  Only  the  nations  of  Europe  by  general  con- 
sent having  granted  to  each  other  so  much  of  their  states  as 
is  contiguous  to  the  sea,  are  masters  of  the  shore  which  sur- 
rounds it  as  far  as  they  can  defend  what  they  own  from  the 
shore.  This  ownership  extends  a  cannon-shot;  and  this  is  the 
reason  why  foreign  vessels,  when  approaching  ports  or  for- 
tresses  on  the  coast,  are  obliged  to  salute  them  with  a  certaia 
number  of  discharges  of  cannon,  and  to  render  them  due  ho- 
nours by  lowering  their  flag  and  sails.  Hence  it  is  also  that 
forts  and  fortresses  never  permit  either  attacks  or  acts  of  hos^ 
tility  under  their  cannon,  but  force  the  aggressor  to  desist  from 
them. 

23.  In  fact  it  is  no  further  than  this,  that  the  rights  of  those 
powers  extend  who  appropriate  to  themselves  the  empire  of 
any  part  of  the  sea;  namqiy,  the  Venetians  over  the  Adriatic,  (a) 

(a)  Dorninio  del  Mar  Adriatico  della  Serenissima  Republica  di  Vene- 
tia,  descritto  da  Fr.  Paolo  Sarpi,  aad  another  work  by  the  same  author^ 
Dominio  del  Mar  Adriatico  e  sue  Raggiooi  per  il  lus  belli  della  Sere- 
nisaima  Republica  di  Venetia.  These  two  works  are  found  in  the  sixth 
Tolume  of  the  Opere  del  Padre  Paolo  Sarpi  deli*  OitUne  de  Senri  e| 
Theologo  della  Serenissima  Republica  di  Vonetia.  (In  Venetia,  1687, 
S  Tolurai,  12.) 
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the  Genoese  over  the  Ligurian  aea,  (i)  and  Great  Britain 
ovfer  the  British  channel,  (c)  In  the  latter  the  English  re- 
quire from  all  foreign  vessels  the  lowering  of  thp  flag  and 
nails  of  the  roain-top-gallantmast  to  the  king's  ships,  as  an 
acknowledgment  of  their  empire  over  the  British  channel; 
and  they  have  compelled  the  states  of  the  United  Provinces 
to  this  by  several  treaties  made  with  them  in  1654,  1662, 
1667  and  16i74.  In  the  latter  they  fix  the  limits  within  which 
they  require  this  honour.  Those  of  the  south-west  are  cape 
Finisterre  in  Gallicia,  those  of  the  north-east  the  centre  of 
the  country  of  Staten  (the  promontory  of  Stat)  in  Norway. 
(d)  This  is  a  very  ample  extension  of  the  boundaries  of  the 
British  channel,  which  however  other  nations  do  not  subscribe 
to.  The  famous  Selden  concludes  his  work  on  the  Empire 
of  the  Sea  with  this  bold  determination,  that  the  very  coasts 
and  harbours  of  the  neighbouring  states  situate  beyond  the 
sea  are  the  limits  of  the  maritime  empire  of  the  English  en 
the  south  and  east.  But  later  and  more  equitable  English  au- 
thors have  abandoned  these  superannuated  and  extravagant 
notions.  In  the  disputes  which  arose  in  1636  between  king 
Charles  I.  and  the  Dutch  concernfng  the  herring  fishery  in  the 
British  channel,  the  latter  denied  the  pretended  empire  of  the 
English,  which  they  said  could  not  take  effect  but  in  the  bays 
and  gulfs  and  on  the  shores.  The  famous  philosopher  and 
historian  David  Hume  agrees  with  them.  ^  It  must  be  con- 
fessed,' says  he,  '  that  the  laws  of  nations  do  not  warrant  a 
more  extended  claim.'  (e)  And  if  at  present  the  English 
empire  of  the  seas  is  spoken  of,  nothing  is  meant  by  that  ex- 

(6)  Petri  Baptistae  Bwtgi  de  Dominio  Seremssiiiis  Genuensu  Reipub* 
lion  in  Mani  Idgustioo,  libri  2,  Ronue  1641.  4. 

(c)  Johannis  Seldeni  Mare  Clausimi,  sea  de  Dominio  Maris,  libri  duo. 
Ixmdini,  1636.  8. 

(d)  Treaty  of  peace  between  Charles  11.,  king  of  Eng^land,  and  tb« 
United  Provinces  of  the  Low  Countries,  of  the  19th  of  Febniaiy,  1674, 
aiir  4,  in  the  Corps  Diplomatiqiie  da  Mens.  Dumont,  torn.  rii.  p.  t. 
p.  253. 

(e)  Home's  History  of  Great  Britain,  vol.  L  p.  813. 
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pression  but  tlieir  great  maritime  forces,  which  have  enabled 
(hem  till  now  to  give  law  to  the  whole  ocean* 

24.  Tke  meat  zealous  defenders  of  the  empii«  of  the  seas 
^gree  however  with  the  supporters  of  their  freedom,  in  thia 
principle,  that  the  use  of  the  oeean  and  of  the  hixh  seas  is 
common  and  allowed  to  all  nations  for  navigation.  The  end 
of  navigation  is  commerce  or  war*  All  people  have  then  n 
right  to  send  their  vessels  to  se^  on  enterprises  of  either  war 
or  commerce.  This  right  is  perfectly  equal  in  regard  to  nll^ 
^nd  it  would  be  manifest  injustice  on  the  part  of  any  one  ta 
endeavour  to  deprive  another  of  the  use  of  it.  Yet  this  if. 
pften  done,  it  may  be  easily  ims^gined  on  which  side* 

SKCTIOW  f  OUETR, 

Of  the  Fretd&m  of  Comm^rct  m  O^ntral^  and  of  iU  Faun*. 

datum* 

95.  Commerce  has  established  among  the  inhabitants  of 
our  globe,  and  even  among  people  the  most  remote  and  sepa« 
rated  from  each  other  by  great  oceans,  a  commuiiication  and 
a  sort  of  universal  society,  which  is  advantageous  to  tbem^ 
to  the  whole  in  general,  and  to  each  of  them  in  pariiculart 
It  i«  commerce  which  furnishes  them  th^  means  of  provide 
ing  themselves  with  the  commodities  they  do  not  possess,  andt 
to  free  themselves  from  the  superfluities  for  which  they  have- 
no  occasion.  Buyers  and  sellers  find  their  profit  in  iu  Tbii. 
reciprocal  profit  is  the  principal  motive  tba^anijiiates  all  na-i 
tions,  as  well  those  we  call  barbarous  a9  the  polished,  with  90 
strong  and  great  an  inclination  for  commerce.  To  extend  an4 
make  it  flourish  is  at  present  the  ruling  passion  of  all  the  Eu*; 
ropean  states  ^nd  of  their,  soveretgos. 

^6.  Commerce  comprehends  all  the  products  of  nature  and 
art,  and  aU  sorts  of  merchandise  which  the  purchaser  desires, 
because  he  finds  hh  accouol  in  it,  and  which  the  seller  is  deai^ 
roi^i)  to  get  rid  of  firom  the  same  motivet    Love  of'gunis  the. 
i;a^s«,^f^  P^^s$ilP\(%Mqn.ef.qonnerp^^    Th^s^aU  geed*  frw^ 


17* 

mhich  merehantt  iMipe  to  derive. some  profit,  aie  objecis  of 
conunerce^ 

27,  li  it  however  an  aflhir  oi  the  policy  of  each  stale  ^pd 
of  its  goveniment  to  ju^e  whether  the  comoierce  o^  its  sub* 
jects  with  foreigners  is  advantageous  to  it  or  prejudicial.  It 
depends  therefore  upon  it  alone  to  permit  or  prohibit  it»  or  at 
least  restrain  the  traffic,  as  well  by  the  laws  of  the  country  a» 
by  tiseaties  with  foreign  powers,  in  the  manner  deemed  moat 
conformable  with  its  interests  and  with  prudence*  It  may 
consequently,  according  to  the  diversity  of  circumstances,  ia« 
terdict  the  entry  and  clearance  of  certain  merchandises;  it 
may  authoriae  trade  with  certain  nations,  onder  easier  condi* 
tions,  and  under  more  burthensome  ones  with  others,  as  is  the 
case  with  the  English  and  French,  whose  gckxls  arc  charged* 
in  both  kingdoms  with  greater  imposts  than  those  of  olber 
nations. 

S8.  Hence  it  is  easy  to  see  that  the  freedom  of  commerce 
depcods  entirely  on  the  good  will  and  consent  of  the  states 
whose  subjects  carry  it  on  with  each  other,  and  the  laws  im* 
ppsed  by  sovereigns  mi  their  tradinf;  subjects  are  the  only 
rules  they  are  bound  to  obeerve.  Thia  being  presupposedi 
they  hacve  an  unqaeationable  right  to  traffic  with  one  •anotlM', 
and  to  interchange  at  all  times  all  sorts  of  commodities  in  the 
sale  of  which  they  find  their  account.  Peace  or  war  on  the 
pan  of  a  third  makes  no  difference  in  it« 

SECTION  v. 

Of  the  Freedom  ^  ike  JfavigaUou  mid  Comnerce  ^MtuUrgt^ 
in  time  of  vtar,  according  to  the  Unhortal  Law  ofMaiiom* 
£9.  The  first  law  of  nature  enjoins  it  on  us  to  hurt  no  onSi 
or  what  comes  to  the  same  thing,  not  to  do  any  thing  that  may 
hurt  another,  his  property  or  rights*  From  this  law  applied 
to  nations  there  emanates  this  eonstitntion  of  the  unvrersal 
law  of  nations:  Each  state  and  people  is  bound  not  to  injure 
another,  nor  to  molr^.st  them  ia  the. enjoyment  of  their  rights' 
and  property^    IIow,  people  bavtag;  by  permission  of  the 
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sovereign  aulborityt  an  inconteetible  right  to  trade  with  one 
another  [28.]  it  followg  that  a'  third  state  cannot  in  any  way 
intermeddle  with  the  commerce  of  the  subjects  of  another, 
with  which  it  is  at  peace,  nor  restrict  them  in  the  exercise 
of  it.  ' 

30.  The  inhabitants  of  a  neutral  state  therefore  have  a 
right  to  carry  on  trade  with  all  people  in  time  of  war  just- as 
they  did  in  time  of  peace.  Of  course  they  may  continue  it  on 
its  ordinary  footing  with  the  belligerents,  without  either  of 
tiiem  being  at  liberty  to  interdict  or  prevent  it. 

31.  The  freedom  of  the  commerce  of  neutrals  in  time  of 
war  being  unlimited,  they  are  permitted  to  trade  in  all  kinds  of 
merchandise,  as  well  in  time  of  war  as  in  peace.  Either  of 
the  belligerents  should  therefore  allow  the  merchants  of  a  neu- 
tral country  to  sell  to  the  other  all  kinds  of  merchandise  which 
could  have  been  sold  before  the  war. 

S2.  As  it  is  lawful  to  traffic  in  time  of  peace  in  merchandise 
of  all  kinds,  inasmuch  as  laws  and  treaties  except  none  [97.] 
and  consequently  to  sell  arms  and  munitions  of  war  to  other 
people,  the  subjects  of  a  neutral  sovereign  have  a  right  to  do  * 
the  same  during  war,  because  belligerents  have  no  right  to  im-  ' 
pose  on  neutrals  new  obligations,  unusual  in  time  of  peace: 
to  which  may  be  added  another  consideration.  Great  part  of 
the  trade  of  certain  European  people,  like  that  of  the  Swedes, 
the  Norwegians  and  the  Russians,  consists  in  goods  necessary 
for  war,  and  for  the  construction  and  equipment  of  vessels. 
They  sell  not  only  iron,  copper,  masts,  and  other  wood  for 
carpenters,  pitch  and  tar,  &c.  but  likewise  cannons,  and  even  ' 
vessels  of  war  complete.  Would  it  not  be  doin^them  a  great 
]q|astice  to  deprive  them  of  the  principal  branch  of  their  com- 
merce, and  even  of  their  subsistence,  by  reason  of  a  war  in 
which  they  have  no  interest  whatever?  The  injustice  of  it  is 
palpable,  and  flashes  in  every  body^s  eyes. 

33.  The  univ^sal  law  of  nations  draws  no  distinction  be- 
tween goods  which  may  be  the  objects  of  commerce  in  peace 
•r  in  war.  [31.]  Thus  neutral  merchants  who  supply  the  bel- 
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ligereot  parlies,  or  either  of  them,  with  anna  and  other  war- 
like muaitions,  do  but  exercise  their  rights,  and  of  course  do 
injury  to  no  one  whatsoever. 

34*  Coounercial  people  know  no  other  law  than  what  tkey 
receive  from  their  own  sovereign.  [28t]  In  case  then  that  the 
latter  take  ho  part  in  a  war,  remaining  neutral,  the  beUi{e- 
rents  acquire  no  greater  rights  respecting  them  than  they  had 
in  time  of  peace.  [16.]  Consequently  it  is  not  in  their  power 
to  impose  any  orders  on  the  merchants,  subjects  of  neutral 
.  states,  respecting  the  goods  which  may  be  the  objects  of 
their  commerce:  and  one  of  the  belligerent  parties  cannot  by 
bis  proper  authority  except  from  it  any  sort  with  which  tbe 
neutral  merchant  is  not  to  furnish  the  other  party.  Still  less 
can  all  their  commerce  be  interdicted  entirely  by  the  bellige- 
rent with  the  country  and  subjects  of  his  adversary* 

35.  This  is  true  in  general  without  doubt.  But  the  conse- 
quences and  accidents  of  war  may  sometimes  make  an  excep* 
tion,  and  give  a  belligerent  the  right  to'limit  in  some  manner 
the  commerce  of  neutral  nations,  at  least  for  a  certain  time 
and  in  a  certain  place.  Let  us  then  search  for  a  general  priiw 
ciple  ifi  order  to  elucidate  this  right  and  ascertain  its  limits. 

3^>.  The  power  of  ordering  any  thing  and  of  punishing 
transgressions  of  the  ordinance  presupposes  the  right  to  give 
law  and  enforce  it.  Hence  this  rule  may  be  deduced:  la 
all  places  where  a  belligerent  has  legislative  and  executive 
power,  it  may  prescribe  to  neutral  merchants  what  goods  they 
must  not  carry  in  there  or  bring  out.  It  may  also  punish 
contraventions  by  confiscation  of  the  prohibited  goods,  and 
«  consequently  place  limits  to  neutral  trade. 
.  37.  A  belligerent  state  or  sovereign  has  without  contradic- 
tion the  right  of  attacking  its  enemy's  country,  and  taking 
possession  of  it.  Throughout,  therefore,  the  whole  extent  of 
the  places,  and  the  time  in  which  it  has  possession,  it  may  be 
indubitably  regarded  as  temporary  sovereign  of  the  countries 
it  has  occupied:  for  with  the  possession  it  acquires  all  the 
rights  of  sovereignty.     It  may  then  give  laws  there,  and  of 
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fcoiseqiiefice  limit  the  trade  which  neutral  mefcbants  carry  otf 
in  coantries  subjected  to  its  anna,  or  which  they  might  carry 
on  there  with  the  enemy;  it  may  iifde^,  if  it  will,  interdict 
their  trade  altogether,  and  punish  those  contravening  this  re- 
gulation, by  confiscation  of  their  goods  afnd  cargoes. 

St.  In  like  manner  as  a  belligerent,  hsfvtng  conquered  his 
Memy*s  country,  becomes  sovereign  of  that  country,  eithei^ 
wholly  or  in  part,  should  he  also  be  in  a  teR*itory  which  his 
froo^a  have  occupied,  being  stationed  there  for  the  siege  or 
bbckade  of  a  fortress.  1'his  temporary  sovereignty  gives 
htm  a  right  to  forbid  foreigners  all  commerce  and  all  commu- 
nication with  the  place  liesieged  or  blockaded,  and  to  prevent 
both  by  sea  and  land  the  conveyance  of  all  commodities  and 
merchandise  by  which  the  capture  of  the  place  might  be  re^ 
tfvded  or  rendered  diflScufU 

SO.  These  are  the  only  cases  when  a  belligerent  has  a  righ< 
to  interdict  neutral  merchants  from  commerce  as  well  in  gene- 
ral a&  in  particular  merchandise.  Moreover  as  tUs  right  isr 
restricted  to  a  country  conquered  from  the  enemy,*  and  to  the 
lime  during  which  it  is  held  possession  of^  which  gives  ther 
belligerent  but  a  temporary  sovereignty,  he  has  no  where  else 
hor  otherwise  any  legitimate  power  to  forbid  neutral  mer- 
chants trading  in  any  merchandise  whatsoever,  nor  to  prevent 
their  following  it#  He  cannot  arrogate  this  right  in  any  place 
where  his  authority  is  not  recognised,  and  still  less  on  the' 
high  sea;;.  i 

40.  But  navigation  and  maritime  commerce  are  principally 
what  has  given  rise  to  quarrels  between  neutral  and  bellige- 
rent states.  For  the  latter  lay  claim  to  stopping  merchant 
ships  on  the  high  seas,  visiting  and  searching  them,  to  ascer- 
tain whether  they  are  laden  with  arms  and  munitions  of  wai^ 
destined  for  an  enemy,  in  which  Case  they  seize  vessel  and 
cargo.  This  then  id  the  question:  whether  the  universal  law 
of  nations  gives  the  belligerents  so  extraordinary  and  ezorbi^ 
tanl  a  power? 
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41.  It  has  alreadjr  been  remarked  [!l4.]  that  naTigatioh  vSk 
the  high  seas  is  common  and  permitted  to  all  people  for  com* 
merce  and  war,  and  that  they  have  equal  rights  for  the  one  as 
well  as  the  other.  It  is  therefore  certainly  lawful  for  belligerents 
to  pursue  their  enemies  by  sea,  and  to  do  them  as  much  dam- 
age there  as  possible*  On^  party  may  of  consequence  seiEC^ 
the  vessels  and  goods  belonging  to  another  or  to  its  subjects 
and  appropriate  them  as  good  prize. 

43.  That  party  has  also  the  same  right  against  the  allies  and 
assistants  of  its  adversaries  and  their  subjects:  for  by  this  as- 
sistance they  take  part  in  the  war,  thds  becoming  enemies  of 
the  other  party,  which  has  a  right  to  treat  them  as  enemies. 

43.  But  it  would  be  confounding  ettremety  the  notions  of 
things  to  endeavour  to  support  an  alottost  equal  right  of  belli- 
gerents towards  neutral  states,  their  subjects  and  vessebv 
For  the  latter  (akirrg  no  part  in  (he  war,  cannot  be  considered 
as  enemies.  The  right  of  war  cannot  then  give  any  power  tc^ 
belligerents  to  stop  on  the  high  seas  the  vessels  of  neutral 
nations,  nor  to  visit  nor  take  possession  of  them. 

44.  But  it  will  be  said  that  MUgerents  do  not  lay  claim  tor 
this  general  right,  but  merely  when  the  neutral  vessels  are 
laden  with  contraband  merchandise.  For  it  is  the  practice/ 
at  the  beginning  of  a  War,  to  publish  ordinances  wherein  they 
apprize  neutral  merchants  trading  by  sea,  of  the  conditions  on 
which  commerce  with  the  adverse  party  elight  to  be  permitted. 
Arms,  munitions  of  war  and  goods  belonging  to  the  enemy  or 
his  subjects  are  commoniy  excepted  from  that  commerce,  all 
those  effecta  being  declared  prohibited  and  confiscable.  It  is 
then,  say  Ihey,  the  iault  of  the  neutral  merchants,  if  by  their' 
transgression  of  such  an  interdict,  they  put  themselves  in 
danger  of  having  their  goods  seized  and  condemned.  The 
question  is  therefore  to  ascertain,  if  belligerents  have  a  right 
to  publish  such  ordinances,  and  it  foreign  merchants,  the  sub« 
jects  of  neutral  states,  are  bound  to  observe  them.  The  an-* 
swer  cannot  but  be  in  the  negative;  for  such  an  obligation 
^nnot  naturally  have  effect,  if  the  beUigerent't  right  to  im^ 
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pose  it  be  desti(ule  of  foundation;  and  that  it  is  destitute  of  i| 
is  easy  to  be  showA.  The  conditions  which  belligerents  would 
prescribe  to  neutra^  merchants,  acconling  to  which  the  latter 
are  to  conduct  their  commerce  during  war^  are  properly  laws, 
and  nominally  penal  laws,  because  they  menace  transgressors 
with  confiscation  of  their  goods  and  even  their  vessels*  Now 
it  is  an  essential  quality  for  a  legislature  to  have  sovereign 
power  over  the  persons  to  whom  he  gives  laws,  or  over  the 
place  of  their  enforcement,  or  at  least  that  where  the  trans- 
gressor is  taken.  Belligerents  have  neither.  For^the  persons 
are  foreign  merchants,  who  do  not  acknowledge  them  as  their 
soverei^M,  nor  is  the  place  where  the  ordinances  are  to  be  en« 
forced,  or  where  the  transgressors  are  to  be  found  under  their 
dominion*  The  place  is  the  sea,  which  for  the  purposes  of 
navigation  is  open  and  common  to  all  people  [S4.]  and  where 
the  law  of  war  can  have  no  effect  but  against  the  enemy,  or 
kb  subjects  and  allies.  To  publish  such  ordinances  is  there-^ 
fore  arrogating  sovereignty  over  persons  and  places,  where 
none  exists,  and  prescribing  laws  to  those  who  are  not  bound 
to  obey  them.  No  belligerent  party  has  then  any  right  to 
interdict  neulral  nations  from  commerce  with  its  adversary, 
either  altogether,  or  m  certain  goods,  nor  that  of  declaring 
ihem  confiscable;  which  cannot  absolutely  take  place  especi- 
ally when  the  neutral  merchants,  as  has  been  shown  already 
[31, S3.]  have  foil  liberty  to  traffic  in  all  sorts  of  goods,  eveii 
munitions  of  war,  as  well  in  time  of  war  as  in  peace. 

4d.  If  a  belligerent  party  wishes  to  prevent  this,  the  only 
and  the  most  convenient  means  for  that  purpose  will  be  nego- 
tiation, engaging  the  sovereign  of  the  merchants  to  forbid  their 
carrying  arms  and  other  merchandise  necessary  or  usefiil 
for  war  to  the  other  party.  This  mode  agrees  better  than  any 
other  with  the  rights  and  honour  of  neutral  states,  and  was 
that  adopted  by  the  (Genoese  when  they  were  at  war  sometime 
ago  with  xhe  rebels  in  Corsica.  They  addressed  themselves 
to  several  of  the  European  powers  in  order  to  obtain  a  prohi- 
bition by  virtue  of  which  their  subjects  were  not  to  supply  the 
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"Conieam  with  arms  nor  munitions  of  war.  The  Britiih  courl 
also  did  so  at  the  commencement  of  the  rebellion  of  the  Ameri* 
eans.  It  required  from  the  States  General  of  the  Low  Countries* 
an  interdict  against  any  of  their  subjects  carrying  any  muni* 
tjons  of  war  to  the  rebels,  which  was  likewise  consented  to. 
46*  Nevertheless  consent  to  such  a  demand  is  not  a  duty 
but  a  pure  complaisance  on  the  part  or  the  neutral  powers. 
It  depends  on  their  disposition  to  consent  or  refuse.    In  cast 
of  its  being  consented  to  it  becomes  necessary  to  consider  if 
the  belligerents  may  likewise  be  judges  in  their  own  cause,  and 
punish  contraventions  by  seizure  and  confiscation  of  the  pro- 
hibited goods.    If  not,  the  belligerents'  power  would  not  ez«> 
tend  beyond  stopping  them  and  denouncing  the  owners  to 
their  sovereign,  in  order  that  he  might  punish  them* 

47.  Belligerents  no  doubt  have  a  right  to  seize  enemy^s 
vessels  and  their  goods  laden  on  board  of  them,  both  being 
good  prize.  It  remains  to  be  determined  whether  they  have 
a  right  to  seize  enemy's  goods  on  board  neutral  vessels.  It 
may  happen  in  maay  ways  that  goods  belonging  to  the  enemy 
should  be  transported  in  neutral  vessels,  either  because  belK* 
gerent  merchants,  purchase  goods  in  a  foreign  country,  and 
^end  them  home  in  neutral  bottoms,  or  because  their  goodi 
are  laden  there  to  be  sent  to  foreign  countries,  or  finally  be- 
cause neutral  merchants  take  the  goods  on  commission,  and 
lade  them  on  board  their  vessels,  at  the  owners'  risk.  All  this 
is  permitted  and  usual  among  commercial  nations.  Now  nen- 
tral  merchants  having  a  right  to  trade  in  time  of  war  in  the 
same  manner  they  did  in  time  of  peace  [SO.}  may  certainly 
in  so  doing  follow  the  customs  prevailing  among  merchants. 
Hence  results  the  liberty  to  carry  in  their  vessels  as  well  to 
enemy  merchants  the  goods  bought  by  the  latter  in  a  foreign 
country,  as  to  transport  those  which  they  send  thither  to  the 
place  of  their  destinntion,  and  also  to  lade  on  board  their  ships 
those  which  enemy  merchants  have  given  them  on  commiisioa. 

48.  It  is  true  that  belligerents  have  a  right  to  seize  enemy^s 
goods.    But  on  l)oard  a  neutral  vessel  on  the  high  seas  they 


ftre  ia  a  place  wlie^  this  right  ceases.  For  ibiv  vessels  dT 
Di^utra)  nations  are  as  much  part  of  the  property  of  the  state 
as ,  tb^  tovns,  villages  and  houses  which  are  situated  there. 
Now  it  apt  being  permitted  to  belligerei^ts  to  commit  vip* 
lence  in  a  neutral  territory,  [16«]  aeither  should  they  seize 
goods  laden  on  board  a  neutral  vessel,  under  pretext  that  they 
l>elong  to  the  enemy  or  his  subjects  and  that  the  risk  is  on 
their  account.  For  the  vessel  being  free,  so  in  like  manner 
ahould  the  vessel  be;  or,  as  is  commonly  said,  free  shipa 
make  free,  goods*  The  sovereign  of  the  owner  of  such  a  neu« 
tral  vessel  has.  therefore  a  right  to  demand  satisfaction  of  the 
f  overeig^  of  the  privateer  or  vessel  of  war  for  violence  done  to 
tim,  and  the  iqsult  offered  to  his  flag. 

49*  If  then  pone  of  the  eflects  belonging  to  the  enemy  or  to 
)iis  subjects  should  be  taken  from  on  board  a  neutral  vessel, 
the  consequence  of  it  is  that  the  vessels  of  war  and  privateers 
of  belligerents  cannot  and  ought  not  in  any  manner  exact  from 
i^utral  vessels  going  to  or  returning  from  enemy's  |ports,  a 
yerification  or  proof  that  the  cargo  is  the  property  of  neutral 
merchants,  and  not  of  enemy's  subjects,  and  that  the  latter 
|iave  not  given  them  goods  on  commission,  and  assumed  the 
risk  upon  themselves;  for  the  right  of  seizure  and  confiscation 
ceasing,  it  would  be  vaip  and  yseless  to  institute  researches  in- 
to the  property,  or  to  prove  it.  Such  a  proceeding  is  moreover 
contrary,  to  the  common  and  known  rules  of  jurisprudence; 
according  to  which  it  is  to  be  presumed  that  effects  found  in  a 
vessel,  like  those  in  a  house,  belong  to  the  owner  or  occupier. 
Thus  the  proof  (Joes  pot  lie  upon  him,  (the  legal  presumption 
lieing  in  his  favour)  but  on  him  who  asserls  that  the  effects 
^nd  in  the  vessel  or  the  house  are  the  property  of  another 
perspn*  It  is  consequently  manifest  injustice  to  impose  the 
proaf  on  the  master  of  a  neutral  vessel  that  his  cargo  is  the 
property  of  neutral  merphaots  and  not  of  enemy  subjectSii 
The  cruiser  whose  avidity  has  induced  him  to  take  the  vessel^ 
^nd  who  ^ssiei;ts  the  cpntrary,  is  rather  obliged  to  prove  it^ 
even  ^  pposjiig,  bat  without  acknowledging,  that  the  goodie 
laden  on  board  the  ve^spl  ar^  liable  to  seizure  and  confiscation^ 
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'60.  Another  question  is  to  be  discussed  here:  whether  the 
belligerent,  whose  ships  of  war  or  cruisers  have  taken  an 
enemy  merchant  vessel,  has  a  right  to  seize  and  confiscate  the 
goods  of  a  neutral  merchant  which  happen  to  be  on  board,  as 
well  as  those  of  the  enemy.  It  has  been  before  shown  that 
neutral  nations  enjoy  liberty  to  trade  in  time  of  war  he  same 
as  in  time  of  peace,  [30.]  and  consequently  that  according  to 
the  constant  practice  of  merchants  they  may  ship  their  goods 
in  foreign  vessels.  By  this  they  lose  nothing  of  their  owner- 
ship.  But  as  it  is  a  legal  presumption  that  whatever  is  found  on 
board  of  a  vessel  belongs  to  her  owner,  the  whole  cargo  of  a 
^ip  taken  from  the  enemy  is  justly  deemed  his  property.  If 
then  a  neutral  merchant  alleges  that  the  goods  found  on 
board  an  enemy's  vessel  are  wholly  or  partly  his,  for  which 
reason  he  lays  claim  to  them,  it  lies  on  him  to  prove  his  pro- 
perty, the  legal  presumption  being  against  him.  But  as  soon 
at  he  has  established  it  judicially  his  goods  ought  to  ht  re* 
stored  to  him» 

51.  As  it  is  lawful  for  neutrals  to  trade  with  belligerents, 
and  to  carry  them  all  kinds  of  merchandise,  even  arms  and 
warlike  munitions  not  excepted,  and  as  neither  of  the  bellige- 
rents has  any  right  to  take  goods  belonging  to  their  enemies 
from  on  board  neutral  vessels  [47,48.]  it  masters  not  for  them 
to  ascertain  what  the  neutral  cargo  consists  of,  nor  to  whom  it 
belongs.  Ships  of  war  and  cruisers  of  belligerents  have  there- 
fore neither  reason  norpower  to  require  neutral  vessels  navi- 
gating ^e  high  seas  to  exhibit  their  bills  of  lading  and  other 
papers  concerning  the  cargo,  and  still  less  can|they  search 
the  goods* 

52.  All  that  ships  of  war  and  cruisers  have  any  occasion  to 
learn  from  neutral  vessels  they  may  meet,  comes  to  this: 
whether  the  vessel  be  enemy  or  neutral?  for  which  purpose 
neither  an  exhibition  of  the  papers  concerning  the  cargo,  nor 
search  of  the-  goods  i<i  necessary.  The  passports  alone  and 
the  sea-letters  suffice;  and  all  the  cruisers  can  require  is  to 
pee  them,  which  cannot  be  denied,    For  having  a  right  i9 
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seize  enemy's  vessels,  which  often  conceal  themselves  under 
a  foreign  flag,  it  is  necessary  to  allow  the  cruisers  power  to  ex* 
act  of  the  vessels  alleging  themselves  neutral,  the  exhibition 
of  their  passports  and  sea-letters,  in  order  to  ascertain  whether 
they  are  really  so* 

69.  These  are  the  limits  which  the  natural  and  universal 
law  of  nations  fixes  for  belligerents  as  regards  their  proceed- 
ing towards  neutral  nations.  But  far  from  stopping  there, 
ships  of  war  and  cruisers  do  not  content  themselves  with  ex- 
amining the  bills  of  ladings  but  search  every  thing  on  board 
the  vessel.  They  conduct  the  neut^l  into  a  port  of  their 
own  sovereign,  in  order  that  sentence  may  there  be  passed  on 
the  validity  of  the  prize.  This  then  is  a  new  sort  of  jurisdic* 
tion.     Let  us  see  on  what  foundation  it  is  estaUished. 

d4.  The  right  of  a  state  to  establish  courts  of  justice  is  found- 
ed on  its  legislative  power;  this  being  the  source  of  the  sover- 
eign jurisdiction,  the  exercise  of  which  requires  the  inttihdum 
of  courts.  Neither  of  the  belligerents  has  a  right  to  give  laws 
to  neutral  merchants,  as  has  been  shown  before,  [34.]  the  ordi- 
nances they  publish  at  the  beginnin^f  of  the  war  not  being  to 
be  at  all  regarded  as  such.  [44.]  Thus  the  beUigerenls  having 
no  legislative  power  over  neutral  nations,  have,  of  coui;|se,  no 
jurisdiction  over  them.  Their  courts  thereicM^  cannot  pro- 
Bounce  judgment  on  either  neutral  vessels  or  cargoes. 

55.  Nor  can  they  declare  them  good  priie,  or  confiscate 
them,  under  pretext  that  their  cargo  consisted  of  contraband 
goods,  or  was  enemy's  property.  Confiscation  is  properly  a 
punishment.  But  as  according  to  the  universally  recognised 
{principles  of  jurisprudence  no  prince  has  a  right  to  punish 
foreigners,  unless  they  have  committed  misdemeanoura  in  his 
dominions,  and  have  been  arrested  there,  his  courts  cannot  in  a 
case  like  that  now  in  question  condemn  neutral  merchants  to 
any  penalty;  for  they  have  neither  been  guilty,  of  a  misdemea- 
nour in  his  territories,  nor  been  arrested  there,  ^^e  proceed- 
ing of  the  beUigerants  is  therefore  entirely  oppbaed  to  tk^ 


common  notions  of  jurisdiction,  if  by  the  sentence  of  .their 
courts  the  vessels  and  goods  of  neutral  merchants  are  pro- 
nounced good  prise  and  liable  to  confiscation^ 

56.  The  estaUisbmeat  of  these  tribunals  being  unjust,  all 
that  follows  from  their  sentences  must  be  so  too;  and  the 
whole  amount  of  loss  which  Ihe  foreign  and  neutral  merchants 
have  thus  sustained,  is  a  charge  upon  the  state  establishing 
them. 

67.  As  a  jurisdiction  established  over  the  subjects  of  a 
foreign  prince  is  by  no  means  compatible  with  the  indepen- 
dence of  free  and  sovereign  states,  such  a  prince  may  justly 
demand  a  Suitable  satisfaction  for  his  violated  rights*  and  an 
indemnity  for  the  wrongs  and  losses  which  such  a  jurisdiction 
has  caused  his  subjects*  His  demand  is  not  to  be  eluded  by 
ftn  allegation  that  the  cause  of  his  complaining  subjects  should 
be  adjudicated  in  the  courts, of  the  country  and  according  to 
its  laws,  and  that  they  have  an  opportunity  of  appealing 
from  those  courts,  in  case  of  grievance,  to  the  superior  courts* 
This  proceeding  takes  place  only  in  the  ordinary  ti-ials  of  in* 
dividuals,  but  not  at  all  in  affairs  where  states  have  contests 
with  each  other:  for  one  party  not  recognising  the  municipal 
laws  of  the  other,  these  disputes  can  be  terminated  according 
to  the  universal  law  of  options  alone,  and  by  negociations  be* 
tween  the  respective  governments*  (a) 

58.  But  what  is  to  be  done  in  case  the  sovereign  of  whom 
reparation  is  demanded  for  the  wrong  and  damages,  refers 
himself  to  the  constitution  of  his  own  state,  which  does  not 
punish  his  transgressing  the  laws  of  the  country,  and  will  not 
give  orders  for  the  release  of  a  vessel  seized  and  detained? 

(a)  All  this  will  be  illustratfld  heretiner  [194,  197.]  hy  the  dispatet 
which  ajroao  in  the  war  of  the  Auslrian  iiucoession  between  Great  Bv»- 
taiD  mod  Prussia^  concemins^  the  Prusftian  roeft^ant  vessels  stopped 
and  dctaioed  by  Bhtisb  cruisert.  PubHcatigns  have  i^ipeared  on  each 
•idc  in  defence  of  their  rcspectire  pretensions.  See  Obftervations  on 
the  Law  of  Nature  and  Nations,  concerning'  t)ie  capture  and  detention 
•f  nentral  vesseb  and  effects  during'  war,  extracted  from  the  writings 
#r  Freieno  Befaawn.  1771.  4. 
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This  excuse  can  be  of  no  avail  in  the  afllaif  in  question*  ^h^ 
constitution  of  a  state,  and  the  itnt>otene]r  thereon  founded  todof 
or  order  nothing  contrary  to  the  laws  of  the  country,  in  no  way 
concern  another  state,  or  a  prince  who  insists  upon  a  just  sa* 
tisfection  for  injuries  done  to  him  of  his  subjects.  For  the 
sovereign  of  such  a  state  having  given  commissions  to  the 
captains  of  his  vessels  of  war  and  privateers,  is  thereby 
obliged  to  answer  for  all  the  evil  and  illegality  which  they 
have  committed  by  viitue  of  those  commissions.  He  cannot 
elude  the  just  demands  of  another  state,  und^r  pretext  of  the 
form  of  government  tying  his  bdnds;  and  that  state  has  a 
direct  recourse  to  him# 

59.  Thus  every  tbmg  considered,  the  courts  established 
by  belligerent  powers  over  merchants,  subjects  of  neutral 
princes,  their  vessels  and  effects,  are  sustained  on  a  foundation 
•o  slippery,  and  which  affords  them  so  little  support,  that  it  is 
not  diflScult  to  overthrow  them,  with  all  their  unjust  proceed*' 
ings,  incompatible  with  the  freedom  of  commerce. 

60.  But  as  to  the  arguments  which  I  have  hitherto  ad* 
vanced  to  prove  Che  unlimited  freedom  of  the  commerce  of 
neutral  nations,  it  must  not  be  forgotten  that  the  subject  is 
here  treated  merely  according  to  the  natural  and  universaF 
law  of  nations.  For  that  of  Europe  has  made  great  changes* 
in  it,  and  introduced  principles  altogether  contrary,  as  t 
shall  show  in  the  sequel.  At  present  I  shall*  endeavour  to  re- 
solve 6ome  doubts  which  arc  commonly  opposed  to  the  free- 
dom of  the  commerce  and  navigation  of  neutrals  in  time  of ' 
War. 

€1.  Even  those  authors  who  have  treated  of  the  law  of 
natuie  and  nations  in  their  works,  have  adopted  principles . 
or  rather  opinions,  which  extend  the  rights  of  belligerents 
too  fe*,  by  allowing  them  ail  against  all,  {tout  corUre  loti^)*- 
Theseopinions  often  weigh  as  much  as  the  truth  with  the^ 
greater  part  of  readers,  inasmuch  as  they  proceed  from  cele- 
brnted  men.  I  consider  myself^  therefore,  bound  to  show  their 
fallacy  the  more,  as  they  are  objections  cigainst  that  which  I 


Ibve  deduced  for  the  fireedom  of  the  coomierce  of  neutrak  ib 
time  of  war*  In  the  first  place  they  oppose  thk  reaaoninga 
^  War,'*  they  say,  *'  changes  the  face  of  things,  and  conse«> 
qnently  the  rights  and  obligations  of  people.  That  which  was 
indifferent  to  them  and  innocent  in  time  df  peace,  is  no  longer 
so  in  time  of  war  and  as  tegards  belligerents^  The  latter  then- 
acquire  the  right  which  they  had  not  before  to  place  such 
bounds  to  the  freedom  of  the  commerce  of  neutral  nations  as 
that  it  shall  not  become  prejudicial  to  them."  The  first  as* 
sertion,  that  war  changes  the  rights  and  obligations  of  people 
is  not  universally  true,  but  merely  as  respects  those  who 
make  war  on  one  another.  For  this  state  gives  them  the  right 
to  do  each  other  as  much  harm  as  they  can,  but  not  those  who 
take  no  part  in  the  war.  The  latter  preserve  all  their  rights 
as  well  in  war  as  in  peace^  and  belligerents  cannot  absolutely 
impose  on  them  dny  new  or  unaecustomed  regulations*  [l6*j 
Hence  appears  also  the  fiallacy  of  the  second  assertion,  to 
wit«  that  belligerents  acquure  the  tight  to  place  bounds  to  the 
fi'eedom  of  the  commerce  <^  neutrals,  in  order  that  it  may  not 
prejudice  the  belligerents^  For  as  respects  navigation  and 
commerce,  the  rights  of  war  cannot  be  eitended  finther,  than 
over  the  b^gerents'  own  subjects,  and  not  at  all  over  neutral 
states  and  people,  even  though  their  navigation  and  com- 
merce be  injurious  to  one  or  the  other  of  those  mailing  war  on 
eaeh  other.  In  all  the  undertakings  of  a  man,  and  even  in 
those  of  a  state,  which  may  be  attenfled  with  hurtful  conse- 
quences to  a  third  party^  the  whole  is  reduced  to  this  ques- 
tion: whether  the  man  or  the  state  has  a  right  to  make  the 
undertakings  which  he  does.  That  taken  for  granted,  he  does 
wrong  to  no  one;  and  even  though  a  third  might  suffer,  that 
is  nothing  to  him*  Neuti^als  who  trade  by  sea,  do  but  use 
their  right,  and  that  in  a  free  place,  which  is  the  high  seas, 
where  neutrals  and  belligerents  have  rights  perfectly  equals 
one  for  commerce,  the  other  for  war*  It  follows  that  the  one 
must  not  disturb  the  other  in  the  exercise  of  his  rights,  and 
therefore  that  belligerents  must  not  in  any  way  restrain  the 
No*  XXn*  A  a 
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m^igfilioii  and  ammstce  of  neutrab.  [34  •]  T)m  qikstiQa  ii 
not  to  be  considered  here,  whetber  lUs  coannprce  is  prcyudi* 
ciai  to  one  or  other  of  the  belligereatg*  It  very  often  happeni 
Iket  certain  imderltLkiiigs  of  one  state  become  prejudieial  to 
•Dothcr.  In  Spain,  for  iBstancei  several  fabrics  have  be«A^ 
latterly  established^  and  aianufactures  in  >nrool  and  silky  which 
Occasion  considerable  losses  to  the  French,  the  £|iglish,  and 
olher  nations,  because  they  cannot  dispose  of  as  many  of 
their  goods  as  heretofore  in  that  kingdom*  Bat  who  would  say 
thai  those  nations  have  a  right  to  forbid  the  ^>antards  tha  esta* 
Uiflhment  of  those  newfobrics  and  manufacjturps.  For  the  latt^ 
do  wrong  to  no  one  in  this  exercise  of  their  right*  The  esta* 
blishraentof  East  India  companies  in  Denmarkand  Sweden haa 
become  very  prejudicial  to  that  of  Holland,  because  Che  latter 
by  this  loses  a  great  deal  of  its  exports  and  of  its  Uq^ie  pix)filit 
Nevertheless  the  States*6eneral.  of  the  Low  CSountries  coold 
not  complain  to  the  Danes  and  the  Swedes,  they  not  havijy; 
done  what  was  unjust*  By  tlie  same  reason  belligerents  can- 
not  interdict  to  neutrals  either  commerce  in  general,  or  in  any 
particobr  articles  of  merchandise* 

6S.  Another  objection  urged  in  favour  of  .beUigereiits,  and 
their  rights,  is  this:  "We  have  a  right  to  defond  ourselves 
against  an  enemy,  and  consequently  to  enfeeble  hiai  as  much 
as  possible,  by  depriving  him  of  the  maans  of  our  annoyance* 
Now,  neutral  merchants,  who  supply  him  with  arma  and  mu** 
nitions  of  war,  increase  his  force,  and  thus  fiiciUtate  hb  meaaf 
for  our  annoyance.  They  interpose  therefore  an  obstacle  to^ 
our  defence.  But  this  right  being  unlimited  and  boundlessi 
gives  us  the  power  to  prevent  such  commerce  with  our 
enemy*^'  It  is  easy  to  perceive  here  an  illegitiaiate  deduo> 
tion  from  irague  and  indeterminate  premises*  For  this  pre* 
tended  right  of  infinite  defence,  can  only  be  infinite  against 
the  enemy  and  his  allies,  but  not  at  all  against  the  subjects  of 
neutral  states,  nor  their  commerce,  which  depends  not  on 
she  good  will  of  the  respective  sovereigns  of  the  merchants 
who  carry  it  on,  and  by  no  means  on  the  good  will  of  a. 


Aifd  ptrtjr.  (M.)  Whether  this  comiMree  m  iafmkm  t» 
either  of  the  belKgerents,  this  ii  not  the  place  to  iaqouPt,  fcr 
reesoDs  before  given.  [i^K} 

63.  PinaH jy  it  is  attempted  to  sottaia  the  caiiae  of  bel^ffti 
rents  against  neatral  merchanls  by  ihis  argument:  ^  He  who 
aids  oar  enemy  is  our  enemy.    Now  they  aid  our  enemy  hf 
famiabing  him  anns  and  munitions  of  war.  They  are  theeefoaa 
the  same  as  our  enemies,  and  we  have  a  right  to  treat  them  aa 
such,  by  taking  from  them  the  goods  which  they  are  carrying 
to  oar  enemies.''  But  all  this  can  avail  only  against  a  state  ok 
sovereign,  who  succours  a  belligerent,  by  supplying  him  with 
troops,  horsesy  arms,  or  other  munitions  of  war:  for  thaa  tfaa 
neutral  declares  openly  his  intention  to  assist  him  by  pve- 
ference.   He  abandons  then  neutrality,  and  becomes  the  ene- 
my of  the  other  party.   The  latter  likewise  treats  him  like  an 
enemy,  justly  exercising  against  him  all  preventions  pwoMtted 
by  the  law  of  war.  The  case  is  quite  different  with  merehaals^ 
who  have  no  design  to  assist  either  of  the  belligetenis  by  pro* 
ference.  Gain  is  the  only  motive  of  their  enterprises,  and 
they  seek  for  it  wherever  Ihey  hc^  lo  find  it»   It  is  therefore 
very  natural  that  far  their  advei^res  they  should  select  those 
kinds  of  merchandise,  lirom  winch  the  best  profits  nmy  be  ex* 
pected.    These  depend  on  the  wants  of  purchasers,  and  the 
scarcity  of  certain  commodidee  in  foreign  countries*  Time 
and  conjunctures  sometimes  cause  diis  scarcity,  and  it  is  for 
the  merchants  to  avail  themselves  of  it.  And  as  ams  and  mu- 
nitions of  war  are  very  much  sought  after  in  the  belfigerest 
states,  which  enhances  their  price,  merchants  carry  them 
thither  firom  the  same  motives  which  induce  their  sending 
grain  to  countries  where  bad  harvests  or  other  accidents  a^ 
ford  high  prices,  it  is  constantly  taken  for  granted  here,  that 
those  merchants  are  subjects  of  neutral  states,  wberafote  it  i», 
Aat  the  belligerents  hare  no  right  to  treat  them  as  enemies, 
to  interrupt  their  trade,  to  take  or  confiscate  their  goods,  al- 
though they  consist  of  munitions  of  war.  For  as  to  these 
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meulrali,  tliey  are  at  liberty  to  trade  with  all  the  world,  at 
well  in  war  as  peace,  and  in  all  kinds  of  merchandise.  [S 1 9.39«] 
There  is  a  great  difference  between  them  and  declared  ene* 
mien*  The  violence  which  is  lawful  against  the  latter  cannot 
lake  place  towards  them.  However  policy  may  prompt  bdli- 
gereals  to  prevent  a  commerce  which  is  prejudicial  to  them, 
or  may  become  so,  it  nevertheless  affords  them  other  means 
more  consonant  with  justice  and  the  rights  of  third  parties,  of 
which  they  may  avail  themselves,  without  recurring  to  ex- 
tremes  which  are  unjustifiable  except  against  enemies.  The 
most  proper  of  these  ipeans  is  that  of  prevailing  on  the  so» 
vereign  to  forbid  his  merchant  subjects  from  trading  in  the 
munitions  of  war,  while  it  lasts.  [46.]  At  any  rete  the  belli- 
gerents may  buy  the  goods  which  the  neutral  woaM  carry  to 
the  enemy:  and  that  would  be  the  last  demand  that  can  be 
made  on  him.  F<Nr  they  do  not  give  their  merchandise  gratui- 
tously, but  sell  it.  The  belligerent  then,  desirous  of  having  it» 
and  of  depriving  his  adversary  of  it,  should  content  himself 
with  its  transfer  to  him  on  the  same  terms  on  which  the  other 
could  have  acquired  it.  Thus  he  would  attain  his  object 
without  trenching  upon  the  rights  of  another,  or  offendiag  lumu 

64.  I  believe  that  I  have  now  sufficiently  established  the 
righu,  which,  agreeably  to  the  constant  and  immutable  prsn* 
iciples  of  the  universal  law  of  nations,  are  adapted  to  neutral 
nations  in  what  regards  their  navigation  and  commeioe  ia 
time  of  war*  In  order  to  afford  a  view  of  them  in  one 
glance,  1  will  here  exhibit  an  oudine  of  them, 

1st.  A  sute  cannot  hinder  the  trade  that  the  SUbjecU  of 
another  With  which  it  is  at  peace,  carries  on  with  a  thiid* 

f  nd.  It  is  lawful  for  the  subjects  of  a  neutral  state  to  trade 
with  all  people,  as  well  in  time  of  war  as  in  time  of  peace» 
and  consequently  with  belligerents,  in  all  kinds  of  meiv 

.ebaudise.  {ai.j 

.    3d.  This  comprehends  i^rms  and  mwitions  of  war.  [dO,  3^} 
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4tb«  Belligerents  have  no  sort  of  right  (o  preso^  lew*  t# 
neutral  merchants  with  respect  to  their  merchandise,  nor  to 
except  any  certain  kinds.  Much  less  can  a  belligerent  en* 
tirely  interdict  navigation  and  trade  to  another's  country*.. 

[S4.1 

5tlu  In  case,  however,  of  a  belligerent's  having  by  force  of 
arms  conquered  a  province  from  its  enemy;  the  belligerent 
may  there  assign  limits  to  the  trade  of  neutral  merchants,  and 
even,  if  so  disposed,  interdict  it  altogether.  [37.] 

6th.  In  like  manner,  a  belligerent  may  prevent  it  by  force 
with  all  places  blockaded,  invested,  or  besieged  by  hia 
troops. 

7th.  Excepting  this  case  belligerents  should  not  any  where 
molest  neutral  commerce,  and  least  of  all  on  the  high  teat. 

ath.  Belligerents  may  however  pursue  and  attack  their  en^ 
mies,  and  their  allies  there.  [4 1 ,49.] 

Sth.  But  they  have  no  right  at  all  to  stop,  search  and  seize 
the  ships  and  goods  of  neutral  nations  there.  [43,] 

10th.  Neutral  merchants  are  not  bound  to  obey  ordinances 
puUidied  by  belligerents  at  the  beginning  ot  war,  by  which 
they  undertake  to  limit  commerce  with  their  enemies'  countries, 
or  to  interdict  certain  sorts  of  merchandise.  [44.] 

1 1  th*  Such  an  interdict  cannot  be  imposed  on  merchants  but 
by  their  own  sovereigns,  and  it  is  from  them  that  the  belli- 
gerents should  obtain  such  injunctions,  through  the  medium 
of  negotiation.  [44.] 

ISth.  But  it  depends  on  their  pleasure  whether  to  grant 
them.  [46.] 

lilth.  Belligerents  have  no  right  to  take  from  on  board  of 
neutral  ships  effects  belonging  to  enemies  or  their  subjecU. 
[47-8.] 

I4tb.  It  is  manifest  injustice  to  put  the  master  of  a  neutral 
vessel  to  prove  that  the  cargo  belongs  to  neutral  merchant^i 
aiid  not  to  enemies'  subjects.  [49.] 
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i$th.  If  the  goods  of  a  neutral  merchast  be  foand  on  boani 
an  enemy's  merchant  vessel,  they  should  be  restored  as  sooft 
as  found  to  be  his  property.  [50.] 

16th.  Vessels  ot  war  and  privateers  of  belligerents  have  no 
right  to  require  from  neutral  merchant  vessels  exhibitions  of 
their  bilb  of  lading  or  other  papers  relating  to  the  cargo,  and 
still  less  have  they  any  right  to  search  their  carj^oes. 

1 7th.  All  that  they  can  exact  amounts  to  an  exhibition  of 
the  passports  or  sea-letters,  in  order  to  ini(mn  themselvea 
whether  it  is  actually  a  neutral  vessel  or  not.  [59.] 

1 8th.  B^igerents  have  no  jurisdiction  over  neutral  mer- 
ehants  nor  over  their  vessels  sailing  on  the  high  seas.  They 
cannot  consequently  establish  tribunals  to  determine  their 
causes.  [54.] 

1 9th.  Nor  declare  such  vessels  and  the  goods  found  on  board 
of  diem  confiscable,  on  the  pretext  that  they  are  contraband 
or  enemy's  property.  [65.] 

Mtb.  Losses  thus  caused  to  neutrals  are  to  be  accounted 
for  by  the  state  which  established  the  tribunals.  l5&.} 

ftlst.  Which  is  bound  to  a  just  satisfaction  and  indemnity^ 
that  cannot  be  evaded  on  the  plea  of  its  being  a  cause  which 
ought  to  be  decided  by  its  tribunats^  and  according  to  di» 
laws  of  the  country.  [57.] 

^nd.  Nor  can  the  sovereign  of  such  a  state  elude  the  demands 
of  another  state  in  these  sorts  of  af&irs,  under  pretext  of  ^ 
form  6f  government  tying  its  hands,  but  the  former  has  a  right 
to  look  alone  to  the  said  sovereign. 

SBCTIOtf  SIXTH«. 

Of  m4rchandit€  frohHi$ed  mlime  0/  war.. 

65«  Ancient  historians  have  leA  us  but  very  few  of  the  par- 
ticulars of  the  proceedings  of  belligerent  states  in  relation  to 
the  navigation  and  commerce  of  people  who  took  no  part  in- 
the  w.  .  Some  strong  acts  of  the  Carthaginians,  the  Greeks 
and  the  Romans  are  lightly  touched  npoirby  them,  from  whick 
we  may  collect  that  convoys  for  enemies'  countries  and  bft<^ 
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«t€|^  places  weie  oot  penaitted*  When  Roman  wateimen 
carried  frpm  Italy  lo  Africa  subsistence  to  the  enemies  of  the 
Carthaginians,  the  utter  stopped  them,  but  liberated  them  at 
the  instance  of  the  Romans.  [Polyb.  Hist.  lib.  I.e.  83.] 
King  DemeiriuS|,sumaaied  Poliorcetes,  having  laid  siege  to 
Athens,  and  determining  to  reduce  that  city  by  famine,  cap- 
tured a  f<»eign  vessel,  whose  captain  and  first  officer  were 
hai^d  by  his  orders^  [Plutarch  in  Demetrio.  vol.  d.  p. 
W4«]*  Pompey,  waging  war  on  Mithridates,  king  of  Pontus,  in 
order  to  cot  off  his  subsistence^  caused  the  Bosphorus  of 
Thrace  to  be  beset  by  vessels,  and  menaced  with  death  the 
merchants  who  should  sail  there*  [Id*  in  Pompeio.] 

66*  Agreeably  to  the  Roman  laws  it  was  high  treason  to 
eopply  enemies  with  provisions^  arms,  horses,  silver,  and  what 
might  be  otherwise  useful  to  them.    The  emperors  Yalens 
^nd  Gratian  forbade  the  sale  to  foreigners  and  barbarians  of 
harness,  bucklers,  bows,  arrows,  swords  and  other  arms.    But 
thisprohibition  could  affect  only  the  Roman  people,  and  none 
other*    Nevertheless,  as  in  succeeding  ages,  the  bishop  of 
Rome  having  arrogated  to  himself  a  universal  dominion  over 
Christendom,  which  was  acknowledged,  every  where,  in  the 
time  of  the  sacred  wars,  called  crusades,  pope  Alexander  HI* 
made  an  ordinance  which  forbide  carrying  either  arms,  or 
iron,  or  ship-timber  to  the  infidels  or  Saracens*     Transgress- 
tors  of  this  ordinance  were  condemned  to  the  pains  of  excom- 
munication, confiscation  of  their  effects,  and  servitude*    The 
law  was  general,  binding  upon  ^11  Christians  of  the  Latin 
church,  and    was  afterwards   renewed    by    Innocent    III* 
Clement  V.  and  several  other  popes*     The  validity  of  this 
law  was  the  less  called  in  question  because  the  advantage 
of  religion  and  the  church  appeared  to  be  a  certain  and 
necessary  consequence  of  it.     It  was  of  this   that  popes 
Nicholas  V*  and  Calixtus  III.  made  use    anew  when    the 
Portuguese,  under  the  reign  of  Alphonso  V.  discovered  Gui- 

*  This  iactdeat  it  •nitt«a  in  tha  fioglish  traaMlation.  S  Plut  340. 
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nea,  and  other  countries  till  then  unknown  in  Africa,  waA 
flattered  themselves  with  the  discovery  of  more*  They 
forbade  in  their  bulls  ofl  454  and  1 455,  the  carrying  to  the  ini- 
del  inhabitants  of  those  countries  of  either  iron,  eurms,  ship* 
timber  or  other  instruments  fit  for  attack  and  defence,  on 
pain  of  excommunication  if  the  transgressors  were  individu- 
als, and  of  an  interdict,  if  they  were  communities  or  towns. 

67.  As  the  pope,  in  quality  of  spiritual  sovereign  of  Chris- 
tendom and  by  virtue  of  the  power  attributed  to  him  under 
this  title,  has  strictly  prohibited  supplying  infidels  and  Ma-- 
hometans  with  arms  and  munitions  of  war,  in  order  that  they 
might  not  employ  them  against  Christians,  in  like  manner  tli^ 
usage  has  also  been  introduced  in  Europe  for  belligerent  pow- 
ers to  interdict  to  neutral  nations  the  carrying  to  their  adver- 
sary goods  which  might  be  useful  or  necessary  to  them  in  war, 
with  a  menace,  in  case  of  contravention,  to  have  the  good* 
seized  and  confiscated  as  good  prize.  The  exercise  of  which 
right,  although  altogether  contrary  to  the  universal  law  of 
nations,  has  met  so  many  the  less  obstacles,  because  the 
European  nations  have  adopted  it  as  a  general  principle  in 
the  recent  commercial  treaties  concluded  among  them.  For 
we  find  in  them,  very  exact  specifications  of  the  goods  which 
it  is  forbidden  to  carry  in  time  of  war  to  the  countries  and 
ports  of  the  enemy  of  either  party,  as  we  shall  see  presently. 

SECTION  SEVENTH* 

Of  the  commercial  treaties  of  the  European  stales. 

68.  In  the  middle  ages  commerce  in  the  Mediterranean  was 
exposed  to  many  dangers  by  the  hostilities  and  depredations 
which  the  Saracens  of  Africa  committed  there  against  the 
Christians,  and  the  latter  against  the  former.  For  the  pro- 
tection of  navigation  and  commerce  the  emperor  Frederic 
II.  in  his  capacity  of  king  of  Naples  and  Sicily,  made  a 
treaty  of  peace  in  1 230  with  Abuissac,  prince  of  the  Saracens 
of  Africa,  by  virtue  of  which  neither  of  the  parties  was  to 
exercise  any  violence  or  exactions  against  the  other's  5ub« 
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Jlcts*  la  the  suoee^ding  ages  the  petty  states  of  the  Aoxth^ 
em  coast  of  Africa^  those  of  Algiers,  Tudis,  Tripoli  and  the 
lowo  of  Salee  subject  to  the  king  of  Morocco,  usurped  a  kind 
of  empire  ov^  the  Mediterranean.  For  when  the  European 
nations  commenced  navigation  in  the  16tb  century,  and  trad* 
ed  to  the  Levant,  cruisers  armed  by  these  piratical  states 
seized  the  European  merchant  vessels  as  good  prize,  and 
made  their  crews  slaves.  As  it  was  very  difBcult  to  subdue 
these  pirates. by  force,  which  could  not  be  employed  against 
them  without  great  expense,  the  European  states,  for  the  se* 
cority  of  their  navigation,  found  themselves  under  the  neces* 
•ity  of  making  treaties  with  them,  and  of  granting  them  a 
species  of  tribute,  under  the  name  of  presents.  It  is  on  this 
exiting  that  the  navigation  and  commerce  of  the  French,  the 
English,  the  Dutch,  the  Danes,  the  Swedes,  and  the  Veneti* 
aas  rests  in  the  Mediterranean  and  to  the  Levant.  Other  na- 
tions,  like  the  Spaniards,  the  Portuguese,  the  Neapolitans  and 
Sicilians  and  the  Genoese,  who  did  not  choose  to  submit  to 
such  burthensome  conditions  are  at  perpetual  war  with  these 
pirates  and  ^ne  thus  incessantly  exposed  to  their  attacks  and 
depredations* 

69.  The  seas  and  rivers  of  Europe  not  having  been  hereto* 
fore  less  infested  by  other  cruisers,  this  has  been  one  of  the 
reasons  which  have  engaged  the  sovereigns  and  states  of  our 
part  of  the  world  to  make  treaties  of  commerce  with  each 
other.  The  oldest  of  these  conventions  contain  this  princi- 
pal condition,  that  the  subjects  of  the  respective  parties  shall 
do  each  other  no  harm  in  their  persons,  vessels  and  goods,'and 
that  on  the  contrary  they  may  freely  apd  safely  go  and  come 
by  land  and  sea  in  the  towns  and  harboars  of  one  as  well  as 
another  and  in  all  other  kingdoms  and  countries  as  they  please* 
This  is  contained  in  the  treaties  which  Edward  III.  king  of 
England  concluded  in  1361  with  the  maritime  towns  of  Cas- 
tile and  Biscay,  and  tin  1363  with  the  Portugueee  cities  of 
Lisbon  and  Porto*  In  another  treaty  concluded  1417  between 
Henry  V.  king  of  England  and  John  duke  of  Burgundy,  therai 
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is  t  similar  condition  stipulated  and  afterMffdsifaia  Me,ilMi 
if  the  merchant  vessels  of  the  one  partj  should  be  cbriven  Mf 
stress  of  weather  or  enemies,  they  shall  certainly  be  reoeh^ed 
into  the  ports  and  havens  of  the  other,  and  lliat  the  goods 
which  may  be  taken  from  them  by  pirates,  shall  not  be  tb^M 
sent  or  sold  on  pain,  should  this  be  done,  of  restoring  them, 
or  paying  their  value  to  the  owners.  The  sttne  thing  is  to 
be  found  in  many  other  commercial  treaties  of  that  time. 

70.  When  the  times  as  well  as  men  became  moreenlighteti- 
ed  and  polished,  maritime  commerce  became  likewise  more 
safe  diStihg  peace.  But  in  maritime  war  this  safety  disappeared, 
neutral  merchant  vessels  being  then  w^il  nigh  abandoned  t<r 
belligerent  violence  and  vexations.  It  was  therefore  a  just 
and  necessaryattention  of  the  states  which  interested  tbemselvea 
in  the  Nourishing  of  the  commerce  of  their  subjects,  to  pre- 
vent these  inconveniences,  or  at  least  to  diminish  them.  Here 
is  another  motive  for  the  adjustment  of  so  many  commerciar 
treaties.  They  commonly  contain  three  principal  articles^ 
1.  A  determination  of  the  rights  over  merchandise  and  the  ad- 
vantages which  a  state  sometimes  accords  to  foreign  merchants* 
9.  ^The  exception  of  certain  articles  whose  introduction  or 
exportation  is  prohibited;  and  3.  the  conditions  on  wfakh 
navigation  and  commerce  are  to  be  permitted  in  time  of  war, 
in  which  one  or  the  other  of  the  contracting  parties  may  be 
involved.  This  is  the  essential  point  of  these  treaties,  aiK| 
the  only  one  which  requires  a  particular  discussion  here. 

7U  We  find  it  "generally  laid  down  in  all  commercial  trea- 
ties, as  a  principal  condition,  that  navigation  and  commerce- 
ought  to  be  free  in  the  course  of  war,  even  with  the  eoemy  of 
one  or  other  of  the  contracting  parties.  But  this  freedom  is 
reduced  uhder  {such  narrow  limits,  and  loaded  with  so  many 
re&trictions,  as  to  be  almost  annihilated,  at  any  rate  very  much 
diminished.  One  of  these  most  inconvenient  restrictions  to^ 
neutrals  is  that  which  does  not  permit  traflic  in  all  kinds  of 
merchandise,  and  the  same  in  time  of  war  that  is  permitted 
in  tiine  of  p^ace.  For,  1 .  arms  and  maaitiMs  of  war  destki«ft 
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$Ht  wemift'ft  conmirien  and  ports,  are  declare  dconttabaiH)  aiMl 
Confiscable  goods;  and  2.  trade  wilh  the  enemy  of  either  party 
iriUi  reigaid  t^  free  goods,  is  subjected  to  a  restraint  very  pre* 
jadkial  to  merchants*  We  will  proceed  to  consider  these 
great  incaQveoiencpS)  one  after  the  other. 

78*  In  the  ficsl  place  as  regards  contraband  goods,  under 
irhicb  are  pompvekended  arms,  canoon,  and  all  the  munitiona 
of  war,  the  oldest  commercial  treaties  contain  nothing  spe- 
cific,  but  merely  a  claase  that  the  contracting  parties  are  not 
to  succour  one  another's  enemies.  One  of  the  first  treaties 
that  contains  any  thing  precise  respecting  contraband  goodsf 
is  that  which  was  concluded  ath  April  1614  between  Gusta^ 
Vtts  Adolpbus  king  of  Sw^en  and  the  States  General  of  tha 
IjOV  Countries.  It  is  therein  stated,  *'  that  neither  will^  pemvl 
that  enemies  either  then  or  tbei^eafter  may  ever  be  assisted 
with  counsel,  OB^n,  money,  munitions  of  war,  victuals,  or  suck 
like  helps  for  their  subjects*,  but  they  agree  in  forbidding  their 
being  aided  with  {any  thing  which  may  give  success  to  their 
schemes,  aad  which  would  be  injariou^to  his  said  majesty  or  tp 
tiie  said  high  mightinesses.'' 

75.  In  the  treaty  of  1633,  for  the  re-|establishment  of  com* 
ipeice  between  the  kings  of  France  stfid  England,  mention  ia 
also  made  of  piohibtled  goods,  but  merely  in  general,  without 
being  particukriy  specified* 

74.  A  treaty  ooochided  in  1643  between  the  crowns  of 
England  and  Porti:^!,  declares  arms  and  food  contra- 
band only  in  case  they  should  be  exported  directly  from  the 
ports  and  possessions  of  Portugal  to  those  of  Castile  (then  the 
anamy  of  Portugal)  wbicfct  article  is  repeated  in  another  con- 
vention made  ia  1654  between  the  king  of  Portugal  and  tht^ 
king  of  England. 

7I^«  In  like  manner  the  king  pf  Spain,  in  the  commetciai 
traaiy  of  1647  with  the  Hanse  towns,  excepts  from  the  trade 
ift  elher  respects  unrestricted  with  his  enemies,  only  goods, 
which  might  serve  the  purposes  of  war,  and  which  should  be 
dtam  firom  Spain  itself  which  last  could  not  be  canted  to  the 


enemies  of  his  Catholic  majesty,  partieulariy  the  provinces  of^ 
the  Low  Countries,  with  whom  Spain  was  then  at  war. 

76.  In  a  treaty  of  commerce  between  France  and  the  Low 
Countries,  concluded  in  1 646,  the  following  goods  are  speci- 
(fied  as  contraband,  that  is  to  say,  *^  powder,  markets,  and  all 
sorts  of  arms,  munitions,  horses  and  warlike  equipments: 
even  ships  are  nut  to  transport  men  for  the  enemy's  servic^^ 
in  which  case  the  whole  shall  be  good  prise,  ship,  equipment 
and  goods*'' 

77.  A  more  complete  detail  of  contraband  goods  is  con- 
tained in  the  marine  treaty  which  the  king  of  Spain  con- 
cluded with  the  United  Provinces  in  1650,  wherein  it  is 
Mated  that  '*  under  that  title  shall  be  comprised  all  sorts 
bt  iirei-arms,  as  cannon,  muskets,  mortars,  petards,  bombs, 
grenades"  (other  warlike  implements,  in  French,  saucisses, 
^^l^s  poisses), "  gun-carriages,  sword-belts,  powder,  matches, 
saiti^etre,  balls,  all  other  arms,  as  pikes,  8w6rds,  helmets, 
casques,  cuirasses,  halberts,  javelins  and  the  like:  under 
the  same  denomination  is  also  prohibited  the  transporta- 
tion of  soldiers,  horses,  harness,  holsters,  breast-plates,  of 
all  sorts,  fashioned  and  formed  for  the  use  of  war.  But  under 
the  said  title  of  contraband  is  not  to  be  comprehended  wheat, 
com  and  other  grain,  salt,  wine,  oil,  and  generally  all  that  be- 
longs to  the  nourishment  and  sustenance  of  life,  whkh  shall 
continue  free,  like  aU  other  merchandise  not  included  within 
the  preceding  article,  and  free  of  transportation,  even  to  ene- 
mies' places,  excepting  invested,  besieged  or  blockaded 
{rfaces  and  towns." 

78.  From  the  middle  of  the  seventeenth  centivy  there  are 
no  commercial  treaties  concluded  among  the  powers  of  Eu- 
rope, in  which  there  is  not  a  prohibition  of  the  transportation 
of  cannon,  arms  and  all  other  munitions  of  war,  to  the  towns 
and  cities  of  the  enemies  of  either  of  the  conUacting  parties^ 
But  grain,  vegetables,  provisions  and  all  other  goods,  are  not 
included  in  this  interdiction,  unless  they  are  carried  to.  be- 
sieged, blockaded  or  invested  places.  The  commercial  treaty 
which  the  king  of  France  made  in  1655  with  the  Hanse  towns. 
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Ifubec,  Bremen  and  Hamburg,  contains  a  designation  of  cod<^ 
traband  goods,  which  agrees  exactly  with  that  of  the  treaty 
between  Spain  and  the  United  Provinces,  except  that  cordage 
and  canvass  are  added  to  this  one.  It  is  moreover  provided, 
in  favour  of  the  Hanse  towns,  that  if  their  vessels  should  be 
compelled  by  the  enemies  to  carry  grain,  vegetables,  and 
other  provisions  to  places  attacked  by  the  king,  the  comman- 
tlers  of  his  ships  may  retain  those  commodities,  on  payment 
of  their  just  value  according  to  estimation:  but  in  default  of 
sach  estimation  and  payment  the  Hanseatic  vesseb  may  freely 
withdraw  with  their  goods. 

79«  The  treaty  of  peace  concluded  in  1 655  between  France 
and  the  republic  of  England,  comprises  under  the  denomioa** 
tion  of  contraband,  powder,  pistols,  guns  and  all  kinds  of 
arms,  horses  and  every  warlike  equipment;  it  also  prohibits 
the  transportation  of  armed  men  for  the  enemy's  service,  oo 
pain  of  confiscation  of  both  ship  and  cargo. 

80.  The  designation  of  contraband  to  be  found  in  the  treaty 
of  the  Pyrennees,  concluded  in  1659,  between  France  and 
Spain,  is  the  same  as  that  contained  in  the  treaty  of  commerce 
between  Spain  and  the  United  Provinces  in  1650.  These  two 
conventions  agree  perfectly,  both  as  to  goods  interdicted  and 
those  declared  free. 

81.  The  treaty  of  alliance  and  commerce  made  in  1661 
between  the  crowns  of  England  and  Sweden  refers  to  the  list 
of  contraband  not  only  all  fire-arms  and  warlike  munitions, 
but  likewise  silver,  victuals,  horses,  harness,  and  ships  of  war. 
A  new  treaty  of  these  two  powers,  in  16^6,  agrees  exactly 
^th  (he  foregoing. 

[The  treaty  of  1661  being  very  remaricable,  I  will  subjoin 
here  the  eleventh  article,  which  contains  contraband.  Sub* 
intelligi  nullo  modo  debet,  commercia  et  navigationem  ilU 
confederato  ejusque  subditis  ac  Ineolis  qui  bello  non  est  im« 
fDixtus,  cum  hostibus  illius  foederati,  qui  in  bello  versatuTi 
omnino  denegata  esse.  Cautum  tantummodo  sit  interim,  no 
aierces  oils  vocatae  contrabands,  et  specialiter  nee  pecunta. 
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see  commeatua,  nee  anna,  bombardas  cum  suis  igniarib  et  afiil 
ad  eas  pertinentibus,  ignes  missiles^  pulvis  tormentarius;  fin 
xnites  alias  lunten,  globi,  cuspides,  enses,  lanes,  hastaei,  bipeo* 
neSftonnenIa,  tubi  catapuitarii  rulgo  mortaria,  inductiles  sclopi 
▼uigo  petarda,  glandes  igniariae  missiles,  Tulgo  granaitae,  Air* 
CSB  sclopetari®,  bandoliers,  salpeCras,  sclopeti,  globuli  sen  pila&, 
quae  scbpelis  jaculantur,  cassides,  galeae,  thoraces  loricatas^ 
vulgo  cuirasses  et  similia  annaturss  genera,  milites,  equi,  om* 
nia  ad  instruendod  ecfuos  necessaria,  sclopothecas,  bahhei,  ei 
quflBcunque  alia  bellica  instrumenla,  veluti  nee  naves  bellica»^ 
et  prsBsidiariae  hostibus  suppeditandae  devehaatur  ad  alterina 
hostes  sine  periculo,  si  ab  altero  conftederatorom  deprehen- 
dantur,  quod  prasdae  cedant  absque  spe  restitutionis*] 

82.  In  the  treaty  of  confederation  and  commerce  which  thi^ 
States  General  of  the  Low  Countries,  in  16G2,^with  the  kii^ 
of  France,  the  same  detail  is  to  be  found  word  for  word  of 
contraband  goods,  which  is  contained  in  the  treaty  of  majrfn^ 
made  in  1650  between  iSpain  and  the  said  Low  Countries,  [H.} 
torhicb  designatioa  has  rcnvaimed  without  alteratioA  in  all  thf 
eommercial  treaties  that  have  been  concluded  since,  in  th» 
years  1678,  2697,  1713  and  1739,  bet^feen  France  and  the 
United  Provinces. 

83.  The  commercial  treaty  conchided  in  ISfiS*  betw^eii 
France  and  Denmark  prohibits,  as  uduai,  the  transportatjoa 
of  cannon,  all  sorts  of  fire-arms  and  warlike  munitioos  tq 
hostile  places,  permitting  that  of  wheat,  vegetables,  wine,  oil^ 
salt,  and  all  other  kinds  of  provisioos,  excepting  however  to 
besieged  or  blockaded  places. 

84.  Of  the  same  tenor  is  the  treaty  of  peace  made  ialWl^ 
between  the  kv^^  of  Spain  and  Engl^qd^  ^nd  the  succeeding 
treaties  of  1670  and  1713  are  in  ftdl  co^fenpiky,- as  r^garda^ 
goods  prohibited  and  permitted* 

85.  In  the  i.reaty  of  commerce  whkh  the  crown  of  Swedea 
nade  with  the  United  Provinces  in  1667,  we  find  the  ordinaxy 
designation  of  prohibited  goods*  9ul  as  regards  those  per« 
miUfdy  it  is  sefKajrkable  thai  there  jfJte  expressly  recited,  silvc^ 
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iilieat,  vege&blesy  wine,  oil  and  provisions,  aa  ako  iron,  cop* 
per,  bronze,  and  every  thing  necessary  for  the  building  and 
equipment  of  vessels,  such  as  pitch  and  tar,  canvass,  hemp, 
masts,  timber,  plank,  cordage,  anchors;  which  articles  arc 
confirmed  by  the  new  treaties  of  1673  and  1679.  On  the 
breaking  out  of  the  war  in  1667  between  England  and  the 
States  General  of  the  United  Provinces,  the  latter  stipulated 
that  during  this  war  no  materials  of  use  for  the  building  and 
equipment  of  ships  of  war  should  be  carried  to  English  ports. 
86.  T^he  two  rival  states  of  the  commercial  world,  England 
•nd  the  United  Provinces,  who  both  of  them  lay  claim  to  ge- 
neral commerce,  have  formed  several  treaties,  in  order  to  pre- 
rent  the  differences  which  must  needs  spring  from  such  a 
rivalship«  A  treaty  of  1688  secures  to  both  of  their  subjects 
a  free  trade  with  the  enemies  of  each  other,  excepting  contra* 
band  goods,  under  which  are  comprehended  ail  sorts  of  fire- 
arms, powder,  and  other  assortments  for  the  purposes  of  war* 
But  grain,  vegetables,  and  in  general  all  sorts  of  subsistence^ 
are  therein  declared  permitted.  In  another  treaty  of  naviga* 
lion  and  commerce,  concluded  in  1674,  wherein  a  free  trade 
ioall  unprohibited  articles  is  stipulated,  as  well  during  war  aa 
in  time  of  peace,  there  are,  besides  the  abovementioned,  many 
other  commodities  placed  in  the  number  of  those  which  'are 
free  and  permitted,  namely,  woollen  stuffs  and  manufactures^ 
linei)i»  silk,  cotton,  and  of  whatsoever  other  materials,  all 
kinds  of  habits  and  clothing,  and  the  species  and  stuffs  of 
which  they  are jnade,  gold  and  silver,  wrought  into  money  or 
not,  steel,  iron,  lead,  copper,  coals,  corn,  barley  and  others^ 
salted  hides,  dry  and  salt  fish,  cheese,  beer,  oil,  wine,  sugar« 
salt,  and  all  that  belongs  to  the  nourishment  and  sustenance  of 
life,  cottons,  jbemp,  linen,  pitch,  cordage,  sails,  anchors,  masts^ 
plank,  timber,  and  wrought  wood  of  all  sorts  of  trees,  useful 
for  buikling  or  repairing  vessels.  This  designation  of  the 
permitted  merchandise  is  more  complete  than  is  to  be  found  in 
My  of  the  other  treaties  made  till  now,  and  proves  the  great 
mtteotioa  paid  to  obviating  chicane*     From  a  similar  mo^ve 
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\lppear8  to  proceed  the  declaration  interchanged  by  the  tw^ 
parties  in  1075^  concerning  some  passages  relative  to  a  free 
navigation  to  enemy's  places;  wherein  they  say  explicitly,  that 
"  ships  and*  vessels  belonging  to  the  subjects  of  both  parties 
may  and  shall  not  only  ])ass,  traffic  and  trade  from  a  neutral 
port  or  place  to  an  enemy^s,  but  also  from  an  enemy's  port  or 
place  to  a  port  or  place  of  an  enemy  of  the  other  party,  whe- 
ther the  said  place  belong  to  one  and  the  same  prince  or  state, 
or  to  different  princes  or  states  with  whom  the  other  party 
shall  be  at  war." 

87.  The  treaty  made  in  1674  between  England  and  the 
United  Provinces,  the  contents  of  which,  we  have  seen,  served 
as  a  model  for  that  concluded  between  Prance  and  England  itft 
1677;  resembles  it  perfectly  in  all  that  concerns  merchan*' 
discs,  as  well  prohibited  as  permitted  in  time  of  war,  and  free 
navigation  and  commerce  to  enem)^'s  places:  all  which  is  re« 
pealed  in  the  treaty  between  the  same  powers  in  171Sr 

88*  Many  other  commercial  treaties,  between  France  and 
England  in  1660,  between  England  and  Denmark  in  1673, 
between  France  and  Sweden  in  1701,  between  Denmark  and 
the  United  Provinces  in  1 720,  between  Great  Britain  and  Swe« 
den  in  1725,  between  the  emperor  Charles  VI.  and  Philip  V* 
king  of  Spain  in  1734  and  1766,  between  Great  Britain  and 
Russia  in  1753,  between  the  king  of  the  two  Sicilies  and  the 
United  Provinces,  and  finally  in  1778  between  France  and  the 
United  States  of  North  America,  all  agree  in  this,  that  in  time 
of  war,  navigation  and  trade  shall  remain  free  with  the  ene- 
mies of  either  of  the  contracting  parties,  and  that  merely  con- 
traband goocis,  that  is  to  say,  all  sorts  of  arms  and  warlike 
munitions,  are  excepted  and  confiscable:  which  constitutes 
also  one  of  the  most  essential  points  in  all  commercial  treatiea 
recently  concluded. 

39.  The  treaty  of  peace  concluded  in  1661  between  Por- 
tugal and  the  Low  Countries  contains  a  remarkable  exception^. 
by  which  the  subjects  of  the  latter  are  permitted  to  carry 
goods  of  all  kinds,  even  arms  and  munitions  of  war  not  only" 
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to  all  places,  even  to  those  of  the  king  of  PortugaPs  enemies^ 
|>rovided  that  such  goods  were  not  transported  thither  from 
Portuguese  ports.  A  similar  condition  occurs  in  the  treaties 
"Irhich  England  made  with  Portugal  in  I64f  and  1^54,  ai^ 
in  that  concluded  in  1647  between  the  king  of  Spain  and  the 
Hanse  towns* 

90.  Agreeably  to  all  the  beforementioned  treaties,  the  right 
is  manifest  which  belligerent  powers  in  Europe  have  acquir- 
^ed  to  interdict,  during  war,  to  the  subjects  of  neutral  states, 
the  trade  and  transportation  of  arms,  munitions  of  war,  and 
every  thing  else  comprised  under  the  denomination  of  contra* 
band,  to  enemies^  places,  and  to  confiscate  them,  as  good 
prize,  in  case  of  contravention.  As  regards  enemies'  vessels, 
and  enemies'  goods  laden  on  board  of  them,  there  is  no  dis- 
tinction between  goods  prohibited  and  pertnitted,  both  be- 
ing, as  well  as  the  vessel  itself,  good  prize  and  subject  to 
confiscation.  But  inasmuch  as  according  to  a  very  common 
Usage  merchants  often  ship  and  receive  their  goods  in  foreign 
bottoms,  it  sometimes  happens  that  enemies'  effe<Hs  i&re  laden 
on  board  a  neutral  vessel,  and  on  the  other  hand  neutral  ef- 
fects in  an  enemy's  vessel.  The  question  therefore  is:  what 
rights  have  belligerents  in  such  cases?  Let  us  see  what  trea- 
ties have  determined  in  this  respect. 

91.  In  an  old  book  known  under  the  title  of  Consolato  del 
Mare,  which  is  a  collection  of  ancient  maritime  laws,  or  ra- 
ther customs,  these  rules  are  prescribed  to  cruisers.  1.  If  the 
vessel  taken  be  the  property  of  a  friendL  and  the  goods  thos^ 
of  an  enemy,  the  cruiser  may  compel  the  master  of  the  cap^ 
lured  vessel,  to  conduct  it  to  a  place  where  the  cruiser  will 
have  no  cause  to  apprehend  the  vessel's  recapture  by  ene- 
mies. But  the  cruiser  ought  to  pay  the  master  the  entircf 
freight  which  he  would  have  received^  if  he  had  carried  thd 
vessel  to  where  she  was  to  have  been  disthargcd*  If  th^ 
master  refuse  to  carry  the  vessel  under  the  cruiser's  com' 
tiand  to  a  place  of  safety,  the  latter  may  sink  the  prize^  tak- 
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ing  care  howeverto  save  the  men.  It  is  anderstood  here  tiial 
the  whole  cargo  or  the  chief  part  of  it  be  enemies'  property* 
9.  If  the  vessel  belonged  to  an  enemy  and  the  cargo  to  a 
firiendy  the  merchants  on  board  the  vessel  and  the  owners  of 
the  cargo  should  come  to  terms  with  the  cruiser  for  a  reasona* 
ble  ransom  of  the  vessel,  as  being  good  prize.  But  the  mer- 
chants bebg  unwilling  to  make  such  an  arrangement,  the  cap* 
tain  of  the  cruiser  may  and  ought  to  take  the  vessel  with  him 
and  conduct  her  to  the  port  of  her  outfit,  and  the  goods  are 
liable  to  pay  her  full  freight  to  the  said  vessel,  and  in  like 
manner  as  if  she  had  carried  the  cargo  to  her  port  of  destina- 
tion,  nor  can  they  allege  any  charge  against  the  cruiser  for 
the  damage  which  they  may  have  sustained  by  this  violence. 
But  if  they  would  have  settled  with  him,  and  he  refused  through 
disdain,  forcibly  carrying  off  the  merchants  and  cargo  over 
which  he  had  no  right,  the  merchants  are  not  at  all  obliged  to 
pay  him  the  freight,  but  on  the  contrary  he  shoukl  make  them 
reparation  for  all  the  damage  they  have  suffered,  or  j^t  may 
suffer  by  his  violence. 

93.  According  to  the  body  of  maritime  law,  in  case  the 
goods  of  a  friend  be  found  on  board  an  enemy's  vessel, 
and  on  the  other  hand  if  enemy's  goods  are  laden  on  board 
a  friendly  vessel,  the  ownership  of  the  goods  only  is  regarded: 
from  which  follow  these  two  rules:  I.  Enemy's  goods  on 
board  a  friendly  vessel  are  good  prise  and  confiscable;  and  3» 
The  goods  of  a  friend  on  board  an  enemy's  vessel  go  fi^e. 
These  rules  appear  to  be  adopted  and  practised,  when  the 
case  occurs,  by  the  commercial  nations  of  Europe.  Several  of 
the  commercial  treaties  of  the  14th  and  16th  centuriea 
prove  it. 

93.  In  a  treaty  made  in  1351  between  Edward  III,  king; 
of  England  and  the  maritime  town»  of  Castile  and  Biscay,  ih 
is  expressly  stipulated  that  if  the  king  of  England's  people 
sliould  take  any  of  his  enemies'  vessels  at  sea  or  in  port,  and 
any  of  the  merchandise  or  other  goods  of  those  of  the  king- 
dom of  Castile  or  county  of  Biscay  should  be  found  on  board 
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HKMse  TesselS)  Uiej  should  be  restored  lo  diein»  on  their  men 
oath,  which  conduct  they  are  in  such  case  to  observe  toward 
the  English.  The  same  stipulation  is  made  in  another  treaty 
concluded  in  1 553  between  the  same  king,  Edward  the  third, 
and  the  cities  of  Lisbon  and  Porto.  According  to  these  trea« 
ties  therefore  the  goods  of  a  friend  on  board  an  enemy's  ves- 
sel were  free. 

94.  A  treaty  of  Edward  IV,  king  of  England  with  Francis 
duke  of  Brittanny  made  in  1468  nevertheless  ordains  the 
contrary,  to  wit,  that  if  the  people  of  the  country  of  Brittanny 
should  place  their  persons,  property,  or  goods  on  board  ves* 
sels  of  the  king  of  England's  enemies,  without  a  safe  conduct 
firom  him,  nor  during  a  truce  with  him,  the  English  might  take 
and  acquire  them;  which  should  in  like  manner  be  permit- 
ted in  like  cases  by  the  Bretons  toward  the  English*  This 
was  therefore  an  exception  to  the  rule  beforementioned,  and 
we  shall  remark  another  one  hereafter. 

96.  Henry  V,  king  of  England  and  John  duke  of  Bur- 
gundy agree  in  their  conunercial  treaty  of  1 4]  7  that  merchants 
aAd  masters  of  English  and  Flemish  vessels  shall  not  carry 
fraudulently  or  under  any  colour  whatever,  any  goods  or 
merchandise  of  the  enemies  of  either  of  the  contracting  par* 
ties  by  sea,  and  that  in  case  of  their  being  interrogated  by . 
any  skippers  or  other  English  or  Flemish  people,  they  shall 
make  full  apd  plain  confession.  Such  a  disposition  is  con- 
tained in  the  treaties  made  in  1478  between  Edward  IV, 
king  of  England  and  the  dukes  Maximilian  and  Maria  of  Bur- 
gundy,  aad  in  1496  between  Henry  VII,  king  of  England  and 
Philip,  archduke  of  Austria  and  duke  of  Burgundy.  In  the 
last  of  these  treaties  the  foUowiog  article  is  repeated  and 
added  to  it;  that  if  on  such  a  confession  and  declaration,  they 
should  stop  there  that  once,  without  pressing  any  further  re-> 
quisitioQ,  and  it  should  afterwards  appear  that  the  inquiry 
had  been  answered  falsely,  he  should  be  obliged  to  pay  the 
demandant  thus  deceived  by  the  false  answer,  as  much  of  his 
own  goods  as  would  amount  in  value  to  the  enemies^  goods. 
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^fth*fe^  and  concealed  by  him.  According^  to  tbese  treaties 
cnrinies'  goods  laden  on  board  the  ship  of  a  friend  were  good 
prize  and  confiscable. 

96.  If  this  rule  was  estabKshed  in  one  treaty,  and  the  others 
by  which  the  goods  of  a  friend  taden  oi>  board  enemy^s  ves« 
seU  were  free,  was  not  expressly  added  to  it;  it  was  never- 
theless recognised  and  avowed  as  a  natural  consequence  of 
the  first.  And  on  this  footing  several  eommerciat  treaties- 
have  been  since  cone  hided,  the  last  of  which  are  those  which 
England  made  in  1661  with  Sweden,  and  in  1669  and  1770 
with  Denmark. 

97.  By  the  exercise  of  the  right  to  seize  enemies^  efiects  in 
friend's  vessels  belligerents  possessed  themselves  of  power 
to  visit  merchant  vessels,  under  pretext  of  discovering  if  they* 
had  on  board  goods  belonging  to  the  enemy  or  to  enemy* 
subjects*  This  visit  gives  rise  to  many  disorders,  vio- 
lences  and  depredations,  and  thence  becomes  very  inconve* 
nient  and  prejudicial  to  people  who  traded  much  by  sea,  and 
the  more  because  the  belligerents  sometimes  pushed  the  rigor 
too  &r,  even  to  declaring  confiscable  both  the  enemies'  goods 
and  die  neutral  vessels  on  board  of  which  they  were  found* 
This  lis  what  happened  to  the  merchants  of  the  United  Pro- 
vinces, whose  vessels  lad^n  with  enemy^  goods  were  taken 
by  French  ships  of  war  and  cruisers,  and  hnmcdtately  pro- 
nounced  goodpri^e  according  to  an  ordftiance  of  king  Henry 
Iir,  of  the  year  1584.  The  States  General^  comphined  of 
it  to  the '  court  of  France,  and  effected  by  it  the  treaty  of 
commerce  which  was  made  with  them  in  1646,  by  virtue  of 
which  the  execution  of  the  said  ordinance  was  suspended 
during-  four  ryears;  so  that  the  merchant  vessel^  of  the  said^ 
sub/ect^  of  the  United  Low  Countries  s^uM  be  free  and 
^kdwise  render  their  cargoes  free,  even  if  there  should  be 
inerchahdi^e  aboard,  grains  and  vegetables  belonging  to  the 
tnemy^  saving  and  excepting  contraband  goods^  which  on 
their  p^rt  was  to  be  observed  by  the  United  Low  Cduntriesi 
tt^^  the  (Veach.    Tbe  treaty  concluded  in  1654^  betweeix 
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tke  king,  Loais  XTV,  and  tbe  protector  Cromwell  is  of  tb« 
same  tenor. 

98.  In  the  commercial  treaty  concluded  in  1650  between 
the  king  of  Spain  and  the  states  of  the  United  Low  Countries, 
the  proceeding  to  be  observed  towards  each  other  by  the 
contracting  parties,  in  time  of  war,  with  regard  to  each 
other's  maritime  commerce  with  their  respective  enemies,  h 
stiH  more  clearly  prescribed  and  expressed  in  these  terms: 
^  Whatever  is  laden  by  the  subjects  and  inhabitants  of  the 
United  Provinces  in  a  vessel  of  the  enemies  of  the  king  of 
Spain,  although  it  be  not  contraband,  shall  be  confiscated,  to- 
gether with  all  on  board  the  vessel,  without  exception  or  re- 
serve. But  all  shall  be  free  and  liberated  in  vessels  belonging 
to  subjects  of  the  states,  excepting  contraband,  even  though 
the  adventure,  or  part  of  it,  belong  to  enemies  of  the  king: 
whose  subjects  shall  enjoy  reciprocally  the  same  rights  and 
privileges  in  their  navigation  and  traffic,  with  respect  to  the 
States  General,  as  they  enjoy  with  respect  to  the  king  of  Spain." 
The  treaties  afterwards  made  between  the  same  parties,  in 
1 676  and  1714,  establish  the  same  rule  without  any  alteration. 

99.  In  these  treaties  the  ownership  of  the  goods  was  not 
considered,  but  that  of  the  vessel.  Hence  have  arisen  these 
rules:  !•  Free  ships  make  free  goods,  and  3.  A  confiscable 
vessel  condemns  the  goods  on  board.  Now  the  vessels  oP 
friends  and  neutrals  being  free,  enemy's  goods  on  boar^  of 
them  ought  also  to  be  free.  And  as,  on  the  other  hand,  ene* 
my's  vessels  are  confiscable,  the  goods  of  friends  and  neu- 
trals laden  on  board  of  them  will  also  be  confiscable.  It  is 
therefore  the  bottom  alone  that  decides  absolutely  the  fete  of 
the  cargo. 

100.  With  regard  to  neutral  vessels,  the  question  was  not 
then  known,  whether  the  goods  belonged  to  an  cnemyf  but 
merely  this,  whether  they  were  permitted  or  prohibited?  and 
in  order  to  ascertain  tet,  the  exhibition  of  passports  and 
sea-letters  was  deemed  suflkient,  and  visiting  die  vessel  and 
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caigo  wert  forfaiddeii.  Thus  this  new  method  of  proceedrog 
had  oot  as  many  inconTeniences  as  the  old  one:  wherefore  it 
is  that  it  has  been  established  as  a  constant  rule  in  all  com- 
mercial and  maritime  treaties  made  since,  with  very  few  ex* 
ceptioBs,  as  is  proved  by  those  of  Portugal  and  England  in 
1654,  France  and  Spain  in  1S59,  France  and  the  Low  Coun- 
tries in  1663,  1678,  1697,  1713  and  1739,  France  and  Den- 
mark in  1663  and  1743,  France  and  Sweden  in  1673,  France 
and  England  in  1677  and  1713,  Spain  and  England  in  1667^ 
which  treaty  is  confirmed  throughout  by  those  of  1670  and 
1713,  Portugal  and  the  Low  Countries  in  1661,  Sweden  and 
the  Low  Countries  in  1667,  1676  and  1679,  England  and  the 
Low  Countries  in  1668  and  1674,  the  emperor  Charles  VI, 
and  Philip  V,  king  of  Spain  in  1736,  Spain  and  Denmark  in 
1743,  Denmark  and  the  king  of  the  two  Sicilies  in  1748, 
Denmark  and  the  state  of  Genoa  in  1766,  the  king  of  the 
two  Sicilies  and  the  United  Low  Countries  in  1763,  and 
finally  that  between  Fiance  and  the  United  Slates  of  North 
America  in  1778» 

[Jfoie.  The  treaty  of  Utrecht  is  includedin  this  recapila* 
lation,  that  between  France  and  England  in  1713*  The  par- 
ties to  these  treaties  embrace  the  nations  of  England,  France, 
Spain,  Holland,  Denmark,  Sweden,  Portugal,  the  Empire,  Si* 
cily  and  Genoa.     Tr.] 

101.  The  treaties  which  the  maritime  powers  of  Europe 
have  made  with  the  barbarian  states  of  Algiers,  Tunis  and 
Tripoli  are  also  founded  on  the  ownership  of  the  vesseL 
Hence  the  *Dutcb,  Danes,  Swedes  and  others  have  acquired 
the  right  to  load  their  vessels  with  goods  belonging  to  nations 
havbg  no  treaties  with  those  pirates,  and  which  are  conse- 
quently by  them  deemed  enemies:  for  the  firee  flag  or  vessel 
renders  the  goods  free* 

103«  But  as  neutral  merchants  suffer  a  very  considerable 
loss  by  the  seizure  and  confiscation  of  their  goods,  laden  on 
board  enemy's  vessels,  and  munitions  of  war  destined  for 
enemy's  places,  justice  requires  that  in  case  the  lading 
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not  made  througli  their  fault,  confiscation  should  not  take 
place.  Now  a  lading  made  before  the  rapture  or  declaration 
of  war  not  being  to  be  considered  but  as  made  without  faulty 
a  neutral  merchant  has  full  right  to  reclaim  his  goods  which 
were  seized;  to  which  case  some  treaties  have  had  due  regard. 
The  treaty  in  1677,  between  France  and  England,  has  fixed 
a  certain  period,  before  the  term  of  which  effects  of  the 
French  and  English  were  not  to  be  condemned,  but  forthwith 
restored  to  their  owners.  This  period  was  six  weeks  between 
the  Soundings  and  the  Naze  of  Norway,  and  two  months  be* 
tween  the  Soundings  and  Tangiers,  two  months  and  a  half  in 
the  Mediterranean  sea,  and  eight  months  every  where  else. — 
in  the  treaty  of  commerce  and  navigation  concluded  between 
France  and  the  United  Provinces  in  1 678,  the  terms  for  the 
commodities  of  the  French  and  Dutch,  laden  on  board  ene« 
my's  vessels,  were  fixed  at  four  weeks  in  the  Baltic  or  North 
sea,  from  Terneuse  in  Norway  to  the  end  of  the  British  chan- 
nel, at  six  weeks  from  the  end  of  the  Briitsh  channel  to  cape 
St.  Vincent,  at  six  weeks  from  thence  into  the  Medkerranean 
and  to  the  line,  and  at  eight  months  beyond  the  Kne,  and  in 
all  other  parts  of  the  world.  These  dispositions  are  perfectly 
conformable  to  justice,  as,  on  the  contrary,  it  is  manifestly 
anjust  to  condemn  goods  laden  before  declaration  of  war,  and 
before  it  was  known,  and  consequently  to  punish  men  who 
were  ignorant  of  their  having  sinned.  It  is  also  equitably  or- 
dained  in  these  treaties,  with  regard  to  contraband  goods,  that 
they  should  be  restored  to  the  owners,  without  being  liable 
to  be  taken  into  enemies'  ports. 

1 03.  Thus,  as  we  have  seen,  in  all  the  cdromercial  treaties 
concluded  for  more  than  a  century,  the  ownership  of  the  ves- 
sel has  been  alone  considered,  and  hence  this  new  and  general 
rule  adopted,  free  ships  make  free  goods.  According  to  thin 
rule  neutrat  merchant  vessels,  with  their  lading,  even  though 
that  be  enemy's  goods,  with  the  single  exception  of  contra- 
band, are  free;  and,  on  the  other  hand,  enemies'  vessels  and 
their  whole  cargoes^  alth<Migli  belonging  in  part^  or  allogriher 
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tb  neutral  merchantoi  are  confiscable*  Only  the  treaties  of 
England,  in  1661,  with  Sweden^  and  in  1670  with  Denmark^ 
are  feunded  on  the  ancient  rule  which  regarded  merely  the 
ownership  of  the  cargo,  which  declare  the  goods  of  a  neutral 
merchant  free  in  an  enemy^s  vessel,  and  those  of  an  enemy 
confiscable  in  a  neutral  bottom.  The  commercial  treaties 
concluded  in  1734  and  1766  between  Great  Britain  and  Rus- 
sia, are  obscure  and  doubtful  on  this  pobt,  being  uncertain 
whether  they  have  adopted  the  new  rule  or  the  old  one; 
which  will  of  course  depend  on  the  construction  put  upon 
tbem  in  such  cases. 

104.  Two  other  commercial  treaties,  concluded  in  1655 
and  1716  between  France  and  the  Hanse  towns  (Lubec,  Bre- 
men  and  Hamburg),  make  a  remarkable  exception  to  both  the 
new  and  the  old  rule.  For  according  to  the  first  of  these  trea- 
ties not  only  their  vessels  are  fi^e,  and  render  all  their  cai^oes 
free,  even  though  there  should  be  goods  on  board  belonging 
to  enemies,  but  also  goods  found  on  board  enemies'  vessels^ 
which  shall  be  proved  to  be  the  property  of  inhabitants  of  the 
said  towns,  shall  be  restored  to  tbem.  This  disposition  departs 
from  the  new  rule,  according  to  which  the  cargo  of  a  neutral 
vessel  is  free,  and  that  of  an  enemy's  vessel  confiscable,  inas^ 
much  as  their  goods,  even  though  laden  on  board  enemies'  ves- 
sels, were  to  be  restored  to  the  Hanse  towns.  This  agrees 
perfectly  with  the  universal  law  of  nations,  and  is  a  glorious 
testimonial  of  the  equity  and  condescension  of  the  French 
court  at  that  time.  But  the  other  treaty,  of  1716>  is  so  much 
the  less  equitable,  inasmuch  as  it  subjects  to  confiscation,  not 
only  enemies'  effects,  laden  on  board  of  Hanseatic  vessels, 
but  also  those  of  the  latter,  on  board  enemies'  vessels.  This 
openly  contradicts  the  ancient  rule,  according  to  which  the 
goods  of  an  enemy,  in  a  friendly  or  neutral  vessel,  are,  to  be 
sure,  confiscable;  but,  on  the  other  hand,  those  of  a  friend  or 
neutral,  in  an  enemy's  vessel,  remain  free.  [92, 96.]  Goods 
of  the  Hanse  towns,  found  on  board  enemies'  vessels,  ought 
therefore  by  right  to  have  been  firee.    Nevertheless  by  this 
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repugnant  to  equity  and  justice^  But  that  occurs  here  which 
occasionally  happens  in  the  course  of  events.  The  rights  of 
one  party  are  often  too  much  efilarged,  and  those  of  the  othev 
party  too  much  restrained.  The  strongest  gives  law  to  the 
weakest,  and  the  latter  is  obliged  to  submit  to  it,  though  neytjf 
so  detrimental. 

105.  The  obligation  of  treaties  is  perfect  on  the  parties  tq 
them*  But  this  is  the  question  now,  whether  they  have  any 
obligatory  force  on  others,  besides  the  contracting  parties, 
which  shall  be  discussed  in  the  following  section, 

SECTION  EieHTH. 

Of  iht  freedom  of  the  J^avigaHan  aiid  Commerce  of  Jfeufraf 
Kationsj  restricUd  t»  time  of  War  by  the  European  fjom  of 

106.  Since  the  commerce,  and  particularly  the  maritime 
commerce  of  the  people  of  Europe  has  become  so  great,  aiu) 
extended  throughout  all  the  globe,  the  general  interest  takei^ 
ifi  it  by  all  people  has  given  birth  to  many  usag/es  and  cusr 
toms^  which  by  tacit  consent  have  acquired  the  force  of  law, 
gnd  constitute  a  considerable  part,  of  the  European  law  of  na« 
Mens.  These  usages  have  therefore  imposed  certain  new  ob* 
ligations  on  the  commercial  nations  of  Europe,  which  are  no$ 
fcmnded  on  the  universal  law  of  nations.  The  commercial 
treaties  wiU  inform  us  of  these  4i69ges,  and  of  the  obligations 
fesultit\g  from  them*  \X  is  true  that  particular  treaties  bin4 
only  the  contracting  parties;  but  if  all  the  commercial  trea^ 
ties  brought  into  view  here  agree  in  certain  usages  and  cus* 
toms,  they  may  be  regarded  as  universially  recognised.  It  has 
betn  already  r^narked  [11*]  that  this  agrcemient  of  treaties, 
made  from  time  to  time  between  the  powers  of  Europe,  in  cei> 
tain  points  therein  regulated,  ser\'e  as  proof  of  the  European 
law  of  nations*  The  agreement  of  commercial  treaties  in 
certain  principles  and  usages  ipay  then  also  serve  to  prove 
the  European  law  of  nalions  in  commqicciai^  afiairs*    4ud  to 
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this  end  princes  themselves  allege  these  treaties,  of  which  wd 
shall  hereafter  have  examples. 

107.  We  will  here  consider  commerce  only  in  time  of  wan 
Let  us  see  what  principles  and  usages  can  be  deduced  from 
so  great  a  number  of  treaties,  in  order  to  learn  from  them 
What  the  European  law  of  nations  directs  in  commercial  af« 
fisiirs,  and  what  laws  they  prescribe  thereupon  to  neutral  peo- 
ple during  war. 

108.  The  universal  law  of  nations  allows  a  coimnerce  en* 
tirely  free  to  the  subjects  of  neutral  states,  as  well  in  time  of 
war  as  in  peace,  even  with  enemies  of  either  of  the  bellige* 
rent  parties,  and  in  all  kinds  of  merchandise.  [31,  32.]  It  is 
only  in  countries  conquered  by  one  belligerent  from  anothefi 
and  to  places  besieged  or  blockaded  by  him,  that  he  has  a 
right  to  interdict  neutral  commerce.  [37,  38.]  But  the  Euro- 
pean law  of  nations  founded  on  treaties,  has  placed  narrower 
limits  to  this  freedom  of  commerce  which  is  considerably  re- 
stricted by  these  treaties.  The  following  general  rules  are 
deduced  from  them: 

1 .  Neutrals  have  a  right  to  trade  in  time  of  war  as  in  time 
of  peace  in  all  kinds  of  merchandise  withoiK  exception,  bill 
only  among  themselves.  2.  Trade  with  the  enemy  of  either 
of  the  belligerents  also  remains  open  to  them,  but  with  the 
exception  of  warlike  munitions,  and  generally  of  all  sorts  of 
merchandise  serviceable  for  war;  which  are  not  to  be  carried 
to  enemies'  places,  and  are  thence  called  contraband.-— 
3.  Grain,  vegetables,  and  other  provisions,  salt,  oil,  wine,  and 
in  general  whatever  contributes  to  the  nourishment  and  suste* 
nance  of  life,  as  well  as  generally  all  other  merchandise  not 
serving  for  war  are  accounted  free  and  permitted.  4.  But 
neither  these  nor  contraband  can  be  carried  to  places  be* 
sieged,  blockaded  or  invested,  which  agrees  with  the  univer- 
sal law  of  nations.  6.  Money  is  not  included  in  contraband, 
any  more  than  masts,  wood  and  all  other  materials  necessary 
for  the  construction  and  equipment  of  vessels.  Only  the  trea* 
ties  concluded  in  1661  and  1666  between  England  and  Swe« 
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4m^  make  an  exception  to  this,  by  counting  money,  stored 
and  ships  of  war  prohibited  articles.  {81«]  On  the  other 
lund,  in  the  treaties  between  Sweden  and  the  Low  Countries^ 
in  1667,  1675  and  1679,  money,  grain  and  other  provisions, 
and  even  all  that  can  serve  to  the  construction  and  equipment 
^f  vessels,  are  found  specified  as  articles  of  contraband.  The 
treaty  between  England  and  the  United  Provinces  in  1674, 
and  that  between  France  and  England  in  1677|also  place  all 
these  effects,  and  explicitly  gold  and  silver,  whether  wrought 
into  money  or  not^  in  the  number  permitted.  [85,  86,  87.] 
6.  Contrabaad  goods  are  liable  to  confiscation:  the  vessel^  to- 
gether with  the  residue  of  the  lawful  cargo  on  board,  remain 
firee*  But  if  military  men  are  transported  for  the  enemy's 
service,  the  vessels,  with  all  their  apparel,  and  the  whole 
cargo,  shall  be  confiscated.  7»  Merchant  vessels  of  neutral 
nations,  bound  to  neutral  ports,  even  though  laden  with  con- 
traband, cannot  be  stopped  nor  seized.  8*  Mot  even  when 
bound  for  enemies'  ports,  provided  they  are  not  carrying  con* 
traband  thither.  If  seized,  they  should  be  restored  with  costs 
and  damages^  9.  Masters  or  captains  of  neutral  merchant . 
messeis  should  be  provided,  in  time  of  war,  with  passportSi 
sea-letters,  and  other  papers,  which  are  mentioned  in  treaties 
under  the  names  of  certificates,  bills  of  lading,  charter  par* 
ties,  in  order  to  render  an  account,  as  well  of  themselves  and 
crew,  as  of  the  ownership  of  the  vessel  and  quality  of  the 
cargo.  All  these  papers  should  be  genuine  and  authentic^ 
Without  these  qualities,  or  if  there  are  several  bills  of  lading 
and  charter  parties,  which  do  not  agree,  the  master  becomes 
suspicious  on  that  account,  and  exposes  himself  to  great  em* 
barrassments^  and  he  should  also  take  care  that  none  of  these 
papers  be  missing.  10.  If  the  ships  of  war  or  cruisers  of  the 
belligerents  fall  in  with  neutral  merchant  vessels,  either  in 
roads  or  on  the  high  sea,  they  are  not  to  approach  nearer  to 
them  than  the  reach  of  cannon-shot.  They  are  to  send  their 
boat  on  board  of  them,  but  with  two  or  three  men  only,  to 
whom  the  master,  in  order  to  make  certain  his  places  of  de- 
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sea-letters,  to  which  lull  faith  and  credit  are  to  be  given?  with* 
out  stopping  the  ve^^sel  in  her  course.  11.  Although  contra* 
band  goods  are  good  pHze,  when  laden  on  board  a  neutral  ves^ 
sel,  bound  for  an  enemy^s  port,  and  confiscable,  it  is  never- 
theless forbidden  to  the  captains  of  ships  of  war  and  cniiaers 
to  open  bdtes,  boxes  or  hogsiieads,  or  to  take  or  sell  them,  but 
they  should  take  the  vessel  into  a  port  of  their  sovereigDt  (a) 
where  the  goods  shall  be  discharged  in  presence  of  the  admi- 
ralty judges,  and  after  being  inventoried  by  them,  confiscated 
by  sentence  of  the  court  of  admiralty^  or  other  competent 
jadges*  But  if  the  contraband  goods  composed  but  part  of 
the  cargo  of  the  neutral  vessel,  and  the  roaster  thinks  proper 
to  surrender  them  to  the  captaiu  of  the  ship  of  war  or  cruiser, 
be  cannot  be  at  all  prevented  from  following  his  •destination* 
1 2*  Belligerent  ships  of  war  and  cruisers  are  not  to  commit 
violence  on  neutral  vessels,  wherefore  the  captains  and  own* 
ers  are  bound  to  give  good  and  sufficient  (solvent)  bail  to  an- 
swer for  the  malversations  which  they  may  commit  in  their 
cruise*  In  the  commercial  treaty  of  1663  between  France  and 
the  Low  Countries,  the  amount  of  this  bail  is  fixed  at  15,000 
livres  toumois,  in  that  of  1677  between  France  and  England^ 
at  1600  pounds  sterling,  or  16,500  livres  toumois;  and  if  the 
privateer^s  crew  should  exceed  150  men,  to  3000  pounds  ster- 
ling, or  33,000  livres  tournois.  This  last  treaty  likewise  di- 
rects that,  in  case  the  privatecrsmen  treat  the  masters,  seamen 
or  passengers  of  the  captured  vessels  inhumanly  and  cruelly, 
in  order  to  extort  fromr  them  such  confessions  and  declarations 
as  they  require^  they  shall  be  rigorously  punished,  and  the 
vessels  taken  restored,  together  with  their  cargoes,  without 

(a)  Or  if  that  is  too  distant,  into  any  neutral  port,  as  an  Eng^Iiah 
cruiser  lately  took  a  French  prize  into  Leghorn;  but  baring  made  the 
capture  too  near  to  that  place,  and  so  violated  tlie  neutrality,  the  grand 
duke  of  Tuscany  condemned  him  to  restore  the  prize  witib  costs  and  da* 
magw's.  The  sovereign  of  the  place,  consequently,  in  ^ses  of  this  sort^ 
IB  a  competent  judge. 
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ibnh^  discussion,  judicial  or  extrajudicial.  13.  Visiting 
Mutral  Fessels,  provided  with  good  passports  and  sea-letters 
regularly,  does  not  talce  place,  in  the  commoxial  tseaty  con« 
eluded  between  Prance  and  England  in  1033,  it  i^  nliogtthet 
prohibited,  by  reason  of  divers  violences  committed  undef 
this  pretext.  [73.]  For  the  same  reason  almost  all  commer- 
cial treaties  do  not  permit  it.  Visiting  is  permitted  only  in  the 
treaty  between  England  and  Sweden,  in  case  the  passportsand 
sea-letters  are' not  exhibited,  or  if  otherwise  urgent  suspicions 
exact  it.  1 4.  Captains  of  vessels  of  war  and  cruisers  should 
be  informed  of  the  contents  of  commercial  treaties  concluded 
by  their  sovereigns,  in  order  to  observe  them  the  more  exactly^ 
and  to  give  no  occasion  to  complaints  and  grievances.  This 
is  an  article  inserted  in  some  commercial  treaties,  though  to 
be  understood  independently. 

109.  The  question  yet  remains  to  be  discussed:  what  does 
the  European  law  of  nations  prescribe  in  case  of  neutral 
goods,  laden  on  board  an  enemy's  vessel,  or,  on  the  other 
hand,  enemy's  goods  on  board  a  neutral  vessel?  The  ancient 
commercial  treaties  contain  proof  that  it  was  hei'etofore  A 
general  custom  to  confiscate  the  goods  of  an  enemy  and  of 
an  enemy's  subjects,  laden  on  board  the  ship  of  a  friend^  and 
to  Kberate  the  goods  of  friendly  merchants  found  in  an  ene- 
my's vessel.  The  ownership  of  the  cargo  only  was  regarded, 
and  this  rule  was  drawn  from  it:  Enemy's  goods  in  a  friend's 
ship  are  confiscable^  a  fiiend's  goods  in  an  enemy's  ship  are 
free.  This  custom,  established  by  general  consent,  was  there- 
fore, in  this  point,  the  European  law  of  nations.  It  furnished 
ships  of  war  and  cruisers  with  a  double  pretext  for  stopping 
and  searching  neutral  merchant  vessels,  1.  For  contraband, 
2.  For  enemy's  goods;  which  gave  occasion  to  a  great  deal  of 
violence,  pillage,  bad  treatment  of  masters  and  seamen,  tedi- 
dious  and  procrastinated  law-suits  before  admiralty  courts, 
which  was  a  great  inconvenience  for  the  neutral  merchants. 

110.  It  was  on  this  account  that,  since  the  middle  of  the 
I^st  century,  the  nations  of  Europe  abandoned  this  ancient 
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custom,  and  this  ancient  law  of  nations,  and  adopted  nitW 
principles  and  usages,  according  to  which  a  neutral  vessel, 
because  il  is  free,  renders  free  the  goods  on  board  of  it,  al* 
though  the  property  of  the  enemy  or  enemy^s  subjects;  and, 
on  the  other  hand,  an  enemy's  vessel,  because  confiscable, 
renders  confiscable  the  goods  of  neutral  merchants,  found  oi^ 
beard  of  it.  Such  is  the  new  European  law  of  nations,  ac- 
cording to  which  only  the  ownership  of  the  vessel,  and  not 
that  of  the  cargo,  is  considered.  Thus  in  a  neutral  vessel  the 
cargo  is  free,  and  in  an  enemy  vessel  it  is  confiscable.  [95, 99.] 
By  which  the  navigation  and  commerce  of  neutral  nations 
have  been  delivered  from  part  of  the  inconveniences  of  war, 
the  cruisers  of  belligerents  having  no  longer  a  right  to  search 
neutral  vessels  for  enemies'  goods. 

IIK  From  the  year  1646  down  to  this  time  (1780)  the 
powers  of  Europe  have  made  almost  all  their  commercial 
treaties  conformably  to  this  new  principle,  as  France,  Spain^ 
England,  Portugal,  Denmark,  Sweden,  the  king  of  the  two 
Sicilies,  the  United  Provinces,  the  state  of  Genoa;  and  this 
not  only  among  themselves,  but  with  the  piratical  states  of 
Africa.  [99, 100.]  Instead  of  which  the  old  usage  of  confiscate 
ing  enemy's  cargoes  in  neutral  vessels  and  releasing  enemy's 
cargoes  in  neutral  vessels  has  been  preserved  only  in  the 
treaties  made  by  England  with  Sweden  in  1661  and  with 
Denmark  in  1670.  [iOS.] 

112.  it  would  seem  that  with  reference  to  enemy's  goods 
in  neutral  vessels  and  neutral  goods  in  enemy's  vessels  the 
European  law  of  nations  is  doubtful,  inasmuch,  as  commercial 
treaties  contain  opposite  and  contradictory  principles  and 
usages  on  this  point.  But  as  all  the  new  treaties  have 
adopted  the  principle  that  the  cargo  of  neutral  vessels  is  free 
and  that  of  enemy  vessels  confiscable,  this  should  be  consid- 
ered as  the  regulation,  and  the  two  ancient  treaties,  in  which 
the  old  principle  is  retained,  confiscating  enemy's  goods  in  a 
neutral  vessel  and  liberating  neutral  goodsJn  an  enemy's 
vessel,  are  to  be  considered  an  exception.    For  it  is  evident 
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tliat  tbe  people  of  Europe  have  by  little  and  little  abandoned 
the  old  usage  and  adopted  the  new  one,  and  of  consequence 
•hanged  their  law  of  nations.  [1 9.]  Thus  between  England 
and  Sweden,  and  England  and  Denmark  the  old  usage  con- 
tinues, because  these  powers  have  retained  it  in  their  before- 
nentioned  treaties.  But  these  particular  and  peculiar  tnea- 
ties  cannot  be  advanced  as  proofs  of  the  European  law  of 
nations,  because  it  has  been  changed  by  the  new  usage  esta* 
blished  in  tbe  new  treaties  of  commerce  of  which  there  is  so 
great  a  number;  though  if  two  nations  do  not  agree  about  it, 
the  universal  law  of  nations  must  decide  between  them. 

lis.  According  to  this  new  law  of  European  nations  it  is 
Aen  but  the  ownership  of  the  vessel  that  is  to  be  regarded. 
If  that  be  neutral  it  is  free  with  all  the  cargo,  even  though  be* 
longing  to  the  enemy  in  whole  or  in  part.  On  the  other  hand 
if  the  vessel  be  enemy,  it  is  confiscable  with  all  the  cargo, 
although  neutral  merchants  be  the  owners  of  it.  Neverthe- 
less natural  equity  requires  that  the  goods  of  neutral  merchants 
laden  before  a  declaration  of  war  in  enemy's  vessels  should 
continue  free  and  not  be  confiscated:  which  equity  was  there* 
fore  recognised  in  the  treaties  made  in  1677  between  France 
and  England,  and  in  1678  between  France  and  the  United 
Provinces.  Those  powers  therein  settle,  in  &vor  of  neu* 
trab,  certain  terms  to  be  observed  after  declaration  of  war,  in 
proportion  to  the  greater  or  less  distance  of  countries.  Such 
an  exception  reasonably  takes  place  for  contraband  goods 
shipped  by  neutral  merchants  before  declaration  of  war,  on 
koaid  of  either  their  own  vessels  or  those  of  the  enemy.  [103.] 

114.  It  is  a  common  article  in  commercial  treaties  that 
before  admiralty  courts  pronounce  sentence  on  enemy's  ves- 
sels, or  contraband  goods  shipped  on  board  neutral  vessels^ 
taken  by  ships  of  war  or  cruisers  of  belligerents,  whether  these 
vessels  and  goods  are  good  prize  or  not,  the  captains  of  the 
ships  of  war  or  cruisers  should  not  claim  them  as  theirs. 
(1 08-11.]  As  it  is  a  very  extraordinary  pretension  and  quite 
^mtraxy  to  the  principles  of  public  law  and  of  the  universal 
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law  of  nations  to  exercise  jurisdiction  over  the  subjects  of  % 
foreign  state^  and  in  afiairs  whose  nature  and  quality  by  oo 
means  admits  •f  it,  [53-56.]  the  question  is;  whether  the 
admiralty  courts  of  the  belligerents  are  authorized  by  the  Eu* 
ropean  law  of  nations,  and  consequently  whether  all  the  states 
of  Europe  are  bound  to  recognise  this  foreign  jurisdiction, 
considered  by  itself,  destitute  of  all  foundation?  It  cannol 
be  denied  that  the  institution  of  such  tribunals  is  an  usage 
established  for  more  than  two  centuries,  which  appears  to  b6 
in  no  way  doubtful  aft  regards  this  jurisdiction  itself.  It  has 
however  been  s(mietimes  disputed.  And  inasmuch  as  some 
jidmiralty  courts  observe  a  proceeding  very  different  from  that 
of  others^  and  very  like  the  irregular  proceedings  of  the  Span«> 
ish  inquisition,  it  would  be  rather  too  much  to  insist  that  neot 
tral  states  should  submit  with  entire  resignation  to  such  a 
jurisdiction,  unless  they  are  expressly  obliged  to  it  by  treaty^ 
As  it  is  the  usage  of  the  inquisition,  although  contrary  to  aU 
known  principles  of  jurisprudence  to  have  a  man  arrested^ 
often  a  very  simple  and  uninformed  one  in  religion  on  a  de« 
nunciatioa  that  he  is  heretic  or  heterodox,  the  proceeding  of 
the  belligerents  is  n6t  less  strange  in  this  that  their  ships  of 
^irar  and  cruisers  stop  and  seize  neutral  vessels  on  tlie  bare 
suspicion  that  their  cargo  is  either  enemy's  (x*  contrabands 
And  as  the  prisoner  of  the  inquisition  from  the  first  moment 
jof  his  confinement,  is  placed  together  with  all  his  pmpertyi 
which  this  unmerciful  tribunal  seizes  as  soon  as  he  is  arrested^ 
in  the  hands  of  the  inquisition,  so  the  master  with  his  vessel 
ind  whole  cargo  is  at  first  in  the  cruiser's  power  and  after* 
wards  in  that  of  the  court,  and  even  of  a  court,  which  has  no 
jurisdiction  over  him.  The  poor  prisoner  of  die  inquiaatiod 
must  confess  his  crime  without  knowing  in  what  it  coosisis# 
He  is  cross-questioned  to  force  him  to  confess  what  is  want-* 
ed,  during  all  which  time  he  is  detained  prisoner.  In  a  laan* 
ner  not  less  strange,  the  admiralty  courts  put  many  captious 
questions  to  the  master  of  the  vessel  and  the  seamen,  to  which 
it  b  often  very  difficult  for  them  to  give  ansWefs  without 
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CODimitting  iaaltSt  being  unacquainted  with  the  language  an4 
the  laws  of  the  country.  The  burthen  is  cast  on  the  master 
pf  proving  that  the  vessel  and  goods  belong  to  him  and  to 
those  who  adventured  them,  whereas  by  every  principle  of 
jurisprudence  the  cruiser  alleging  the  contrary,  iind  for  that 
reasoa  h^vipg  jieia^ed  the  vessel,  ough(  tq  prove  j^e  founda^ 
tion  of  his  .i^Uegation*  3ut  he  is  dispensed  from  it,  and  yet 
the  vessel  is  often  detailed  several  months,  and  even  a  whole 
year  before  the  cause  is  decided,  The  prisoner  of  the  inqui- 
sition, though  innocent,  never  escapes  without  being  wel} 
plucked  by  process,  j^zclusive  of  his  sufieriugs  in  prison 
and  other  grievous  vexations^  he  is  always  stripped  of  his 
property,  in  whole  or  in  part,  under  the  title  of  costs*  The 
iate  of  the  master  and  his  vessel  is  not  more  fortunate.  For 
if  after  a  long  detention  he  should  be  ultimately  liberated,  the 
consequences  of  so  irregular  a  proceeding  are  nevertheless 
Tery  prejudicial  to  him,  as  loss  of  tipse,  and  of  opportunity 
for  making  ^n  advfintageous  sale,  tlie  wasting  of  the  cargo 
(all  of  which  are  never  made  good  to  him  notwithstanding  4 
judgD^ent  ii>  his  favor  for  damages)  and  not  seldom  the  e^:* 
peoses  of  the  proceeding.  In  EJngland  a  rule  has  been  esta- 
blished in  the  admiralty  courts  that  a  neutral  vesse)  seized 
ought  with  the  whole  cargo  be  considered  enemy  property^ 
in  case  the  ownership  of  the  vessel  and  goods  be  not  directly 
proved  by  the  papers  found  on  board,  or  by  the  oath  of  the 
captain  and  superior  officers,  and  that  in  case  different  proof 
be  afterwards  made,  the  master  shall  be  condemned  not  only 
in  costs  of  suit,  but  also  in  damages  for  the  seizure,  that  is  to 
say,  for  the  violence  unjustly  pommitted  by  the  cruiser.  In 
France  they  are  stjll  more  rigorous^  Apcprding  ip  the  king'} 
Qrdinance  published  at  the  commencement  of  the  present  war, 
the  papers  found  on  board  the  vessel  at  the  time  of  her  seizure, 
are  alone  to  be  received  in  evidence,  and  no  credit  is  to  be 
given  to  such  as  are  afterwards  brought.  To  judge  by  these 
projceedings,  the  courts  of  admiralty  seem  to  presuppose  tha( 
he  to  whose  property  another  lays  cbim  ought  tp  h^ve  hif 
^o.  XXII.  E  e 
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proofs  of  property  all  ready.  This  principle  is  strange  and 
unheard  of.  In  no  court  is  the  defendant  (who  is  in  this  case 
the  master  of  the  vessel  and  the  owners  of  the  cargo)  bound 
forthwith  to  produce  his  documents,  because  sometimes  the 
nature  of  the  cause  renders  it  impossible,  and  it  is  suflicient 
if  he  produce  them  within  the  periods  fixed  by  law.  His 
cause  stands  therefore,  if  finally  he  be  absolved  from  the  un- 
just pretensions  of  the  plaintiff  (who  is  the  cruiser)  equally 
good,  whether  he  produced  his  proofs  in  the  beginning  of  the 
cause  or  afterwards.  Consequently  there  exists  no  valid  rea- 
son for  condemning  him  to  costs  of  suit.  In  all  well  regulat- 
ed courts  of  justice,  he  who  advisedly  institutes  an  action 
maliciously  or  rashly,  is  condemned  to  pay  the  costs,  but  he 
who  merely  commenced  a  cause  probably  just,  is  released 
firom  them.  According  to  these  principles  let  us  compart 
the  conduct  of  the  two  parties  in  the  present  case.  The 
cruiser  forcibly  seizes  the  vessel  and  cargo,  on  the  mere  sus- 
picion or  the  pretext  that  one  or  both  of  them  are  enemy 
property.  He  demands  of  the  admiralty  court  an  adjudication 
of  the  vessel  and  goods,  or  of  the  latter  only,  if  the  vessel  is 
neutral.  According  to  all  laws  he  is  bound  to  prove  the  truth 
•f  his  presumption  or  pretext,  the  seizure  of  the  vessel  and 
cargo  being  founded  solely  thereon.  Instead  of  which  the 
master  of  the  vessel  and  the  owners  of  the  cargo,  although 
their  possession  is  a  legal  presumption  in  their  favour,  are 
very  unjustly  burthened  with  proof  of  their  property,  and  to 
this  purpose,  if  this  proof  be  not  forthwith  produced  at  the 
first  term  the  owners  are  condemned  to  expenses,  and  even 
to  the  payment  of  those  of  the  captor,  who  nevertheless  is  no 
better  than  a  malicious  plaintiff  or  at  least  a  rash  one,  just  as 
as  a  familiar  of  the  inquisition  often  performs  the  part  of  a  ma- 
licious informer.  This  proceeding  therefore  is  altogether 
tumultitary  and  perfectly  like  that  of  the  terrible  tribunal  of 
the  inquisition:  by  all  which  it  is  perceived  to  hdw  many 
vexations  the  commerce  of  neutrals  is  exposed  by  proceed- 
ings so  arbitrary;  for  captors,  like  familiars  of  the  inquisition, 
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ferny  count  on  the  eountenance  of  the  judge,  it  being  conveni* 
ent,  as  is  said,  to  church  and  state,  to  encourage  ni^n  of  this 
kind,  and  not  to  discourage  them. 

1 1 5.  If  commercial  treaties  subsist  between  twq  states,  the 
jurisdiction  of  admiralty  courts  produces  fewer  controversies^ 
inasmuch  as  their  conventions  establish  at  least  the  first  prin* 
ciple,  agreeably  to  which  sentences  are  to  be  conceived;  but 
in  the  absence  of  these  conventions,  matters  of  dispute  arise 
in  abundance.  Let  us  suppose  the  case  that  the  cruisers  of  a 
belligerent  state  seize  the  vessels  of  a  subject  of  a  neutral 
prince.  The  tribunal  which  ought  to  pronounce  on  the  vali- 
dity  of  the  prize,  declares  the  merchandise  therein  laden  to 
be  confiscable,  because  they  are  enemies'  property.  The  so* 
Yereign,  whose  subjects  have  been  condemned,  alleges,  on 
the  contrary,  that  their  vessels,  as  neutrals,  being  free,  the 
merchandise  found  on  board  of  them  should  be  so  too,  even 
though  the  property  of  enemies.  Both  parties  appeal  to  tlie  law 
of  nations.  Then  they  do  not  agree  on  a  first  principle,  con* 
formably  to  which  sentence  is  to  be  given:  for  one  of  the  par* 
lies  insists  that  it  should  be  conceived  agreeably  to  the  an- 
cient law  of  European  nations,  while  the  other  wished  it  to  be 
pronounced  according  to  the  new.  The  latter  is  incontesta* 
biy  right  in  this  case,  because  ancient  laws  are  annulled  by 
new  ones.  Nevertheless  it  is  a  necessary  consequence  ef  this 
contradiction,  although  obviously  unjust  on  the  one  part,  that 
the  European  law  of  nations  is  not  herein  applicable.  Hence 
the  cause  is  transfefred  to  the  universal  law  of  nations,  [13.] 
and  cannot  be  adjusted  but  by  negotiations  between  the  re- 
spective courts. 

1 16.  It  is  aa  ancient  custom  of  maritime  powers  to  publish, 
at  the  commencement  of  a  war  in  which  they  are  engaged, 
ordinances  or  notifications  in  which  they  prescribe  to  neu- 
tral powers  the  laws  to  be  observed  by  the  latter  in  their 
navigation  and  commerce  during  the  war.  The  universal  law 
of  nations,  as  has  been  shown  already,  [44,]  does  not  author* 
ize  these  ordinances:  nevertheless  that  of  European  nations 
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baa  l^ndered  them  in  some  sort  valid,  but  only  with  respect  t« 
goods  commonly  reputed  contraband  in  time  of  war*    For  as 
to  this  all  Europe  is  agreed.  [108,  3.]    As  to  cheese,  provi^ 
sions,  silver,  wood. and  other  materials  necessary  for  the  build- 
ing and  equipment  of  vessels,   and  all  other  commodities 
which  otherwise  constitute  the  subjects  of  commerce,  the  bel* 
ligerent  ordinances  cannot  extend  to  these  effects,  because 
they  are  fi*ee  and  permitted  goods,  [108,  3.]  except  in  cases 
when  it  was  forbid,  by  particular  treaties,  between  two  sove« 
reigns  to  carry  either  sort  of  these  effects  to  enemies^  coun- 
tries.  It  is  the  same  as  to  enemies^  goods  laden  on  board  neu« 
Ural  vessels.    They  are  free  according  to  the  new  law  of  Eu- 
ropean nations;  and  if  the  ordinances  of  belligerents  threaten 
them  with  seizure  and  confiscation,  that  can  take  place  only 
towards  the  subjects  of  powers,  which  have  concluded  com- 
mercial treaties  with  eilher  of  the  belligerents,  wherein  the  an«> 
cient  law  of  European  nations,  which  permits  such  seimre 
and  confiscation,  has  been  retained.    So  much  the  less  have 
belligerents  a  right  to  interdict  commerce  altogether  with  ene- 
mies and  enemies'  countries.     It  is  true  that  this  is  sometimes 
done;  but  the  other  powers  have  always  opposed  such  edicts^ 
either  by  protest,  or  sometimes  by  actual  resistance. 

SECTION  NINTH. 

tiistorical  Abridgment  of  sonie  RemarkabU  D^erences  is» 
tween  Belligerent  and  Neutral  Powers,  respective  the  Free*- 
dom  of  Commttce  and  Jfavigation* 
117.  Would  that  we  could  display  here  glorious  testimo* 
«iials  of  the  justice  and  humanity  of  the  people  of  Europe 
and  their  sovereigns*     But  alas!  it  will  be  but  a  picture  of 
many  facts^  by  which  not  only  the  law  of  nations,  universal 
and  particular,  but  even  the  most  solemn  treaties,  have  been 
violated.   We  shall  herein  find  a  strange  contrast  in  the  prio* 
ciples  by  which  princes  and  people  have  been  actuated  in  dif- 
ferent times,  although  in  similar  cases.    We  shall  see  them 
Arbitrarily  weigh  right  and  wrong,  solely  in  proportion  ib 
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th«ir  interests,  thei^  advantage  or  disadvantage.  We  shall 
see  them  in  the  quality  of  belligerents  give  laws  to  neutrals  for 
their  commerce,  without  being  willing,  as  neutrals,  to  receive 
them  from  any  other  belligerent.  We  shall  see,  in  short,  the 
feeblest  sacrificed  to  the  rapacity  or  caprice  of  the  strongest* 
If  we  would  draw  a  general  maxim  from  the  actions  of  some 
belligerents,  it  might  be  this:  '^  We  desire  that  others  should 
do  us  justice,  but  do  aot  hold  ourselves  bound  to  do  justice  \o 
them;  or,  what  comes  to  the  same  thing,  we  will  not  Buffet 
•thers  to  treat  us  in  the  manner  in  which  we  treat  them.^' 

Id  ease  regni  maximum  pignus  patant 
Si  quidquid  aliis  non  licet,  solis  licet. 

Seneca  in  Agamm*  «.  287. 

They  therefore  abolish  natural  equality,  placing  themselves, 
in  their  affairs  with  others,  above  law  and  equity,  thus  break- 
ing the  strongest  bond  of  society,  which  cannot  subsist  with- 
out  justice  and  reciprocal  duties.  The  consequences  of 
this  way  of  thinking  will  soon  appear  in  the  great  number  of 
differences  to  which  commerce  has  given  birth,  in  time  of  war, 
between  the  states  and  people  of  Europe. 

116.  Since  the  union  of  Calmar,  the  three  kingdoms  of 
Denmark,  Sweden  and  Norway  were  under  the  government  of 
ft  single  king.  The  Swedes  having  revolted  in  1501  against 
John,  then  king,  who  would  have  reduced  them  to  obedience 
by  force,  he  demanded  of  the  Hanse  towns  not  to  meddle  in 
the  affair,  nor  to  carry  provisions  or  arms  to  Sweden.  For 
this  purpose  he  sent  an  embassy  to  Lubec  to  solicit  them,  but 
with  a  menace  to  treat  them  as  enemies,  in  case  they  should 
carry  provisions  or  other  commodities  to  the  Swedes.  They 
replied  that  this  affair  did  not  concern  them,  that  being  neu- 
tral, they  should  carry  on  their  commerce,  and  that  none  could 
interdict  them  the  freedom  of  navigation.  The  king  persisted 
in  his  resolution;  and  had  the  Lubec  vessels  trading  to  Sweden 
seized  and  confiscated  as  good  prize,  which  occasioned  a  war 
bcrtween  them.    The  Lubeckers  made  complaints  of  it  to  the 


emperor  Maximilian  I,  and  obtained  in  1505,  an  imperial  mail* 
date  to  some  German  princes  for  the  protection  of  the  Lii* 
beckers,  and  to  refuse  passage  through  their  territories  to  the 
troops  raised  for  the  king.  The  emperor  also  wrote  to  tha 
lung  not  to  trouble  the  Lubeckers  in  their  free  commerce  in 
the  Baltic  sea.  But  the  Swedes  having  been  for  some  years^ 
on  a  demand  of  the  Danish  counsellors  of  the  kingdom,  put  bjr 
the  emperor  under  the  ban  of  the  empire,  and  the  king  calling 
this  to  mind,  a  change  of  sentiment  was  occasioned  by  it,  be* 
cause  it  did  not  appear  to  be  proper  to  protect  people  who 
were  under  the  ban  of  the  empire.  From  all  which,  however,  it 
appears  that  such  interdicts  of  commerce  by  belligerents  have 
not  been  acknowledged  by  neutral  states. 

119.  The  allied  kings  of  France  and  Spain,  Louis  Xil, 
and  Ferdinand  the  Catholic,  having  conquered  the  kingdom 
of  Naples,  in  the  beginning  of  the  sixteenth  century,  the  di- 
vision of  this  conquest  produced  quarrels  between  them,  and 
finally  a  war,  wherein  at  first  the  Spaniards  were  reduced  to 
great  straits,  inasmuch  as  they  were  in  want  of  every  things 
and  particularly  money,  provisions  and  warlike  monitions. 
The  deficiency  of  the  latter  was,  however,  in  some  manner 
repaired  by  the  connivance  of  the  Venetian  senate,  who  did 
not  forbid  the  purchase  of  a  great  deal  of  saltpetre  Cor  the 
use  of  the  Spaniards.  The  king  of  France  complained  of 
this  to  the  senate,  who  made  answer,  ^^  that  it  was  done  with* 
out  their  knowledge  by  particular  merchants,  and  that  at  Ve- 
nice, as  a  free  city,  no  one  was  prohibited  from  exercising  his 
trade  and  business.'^  The  senate  thus  made  a  proper  distinc- 
tion  between  what  it  had  done  itself,  and  what  was  done  bjr 
merchants.  It  maintained  the  free  trade  of  the  latter  in  time 
of  war,  and  without  exception  of  any  merchandise.  Guicci* 
mrdinPs  History  of  Italy ^  lib.  5.  p.  146. 

130.  Gustavus  I,  king  of  Sweden,  on  the  occasion  of  a 
war  which  waron  the  point  of  breaking  out  between  him  and 
Russia  in  1566,  sent  an  embassy  to  Mary,  queen  of  Englaod, 
t^  intreat  her  to  prohibit  her  subjects  from  navigating  th^ 


Ifdrtb  tea  to  Russia,  in  order  that  that  enemy  of  Sweden 
Blight  not  be  so  much  enriched,  nor  so  abundantly  provided 
with  munitions  of  war.  The  queen,  with  her  husband,  king 
Philip,  made  answer  that  ^'  she  could  not  deprive  her  subjects 
of  liberty  to  trade  wherever  they  could  for  the  best;  but  that 
•he,  nevertheless,  would  take  care  that  they  shouki  not  carry 
munitions  of  war  to  the  enemies  of  Sweden."  They  were 
then  solely  regarded  as  contraband  goods,  and  beyond  these 
the  queen  would  prohibit  nothing.  Daim  Siua  Rikea  HisU 
del.  11.  6.0.  c.  8.  #.  14. 

131.  In  the  beginning  of  the  troubles  of  the  Low  Countries, 
firom  which  the  republic  of  the  United  Liow  Countries  took 
its  existence,  navigation  and  trade,  in  the  German  ocean  and 
in  the  British  channel,  were  disturbed,  in  1574  and  1575,  by 
tke  violence  and  robberies  of  sea^beggars,  as  they  called  the 
•ieamen  of  a  fleet  which  the  Hollanders  and  Zealanders,  per<i« 
secuted  and  exiled  by  the  duke  of  Alba,  among  whom  there 
were  many  gentlemen  and  merchants,  had  equipped  at  their 
own  expense,  under  the  auspices  and  with  commissions  from 
the  prince  of  Orange.  The  object  of  these  armaments  was 
at  first  only  to  make  war  on  the  Spaniards,  and  to  take  their 
vessels*  But  a  greediness  for  booty  soon  caused  the  sea* 
beggars  to  forget  the  distinction  between  friends  and  enemies, 
both  of  whom  suffered  considerably  by  their  pillage.  Seve» 
ral  nations,  which  navigated  in  the  channel  and  in  the  Gcr* 
man  sea,  were  in  consequence  obliged  to  pay  a  sort  of  duty 
on  their  v^sels,  in  order  to  guarantee  them  against  the  peril 
which  threatened  them.  The  prince  of  Orange  had  his  coU 
lectors  at  Calais,  who  raised  these  duties,  and  in  return  for 
them  insured  the  vessels  against  the  attacks  of  the  Hollanders 
and  Zealanders;  for  it  was  under  the  name  of  insurance 
that  these  duties  were  paid.  The  Spaniards  gave  ten,  and  the 
Portuguese  eight  per  cent.  The  court  of  France  not  only  al- 
lowed this  ta  be  done,  but  even  that  five  per  cent,  should  be 
demanded  from  its  own  subjects.  This  was  a  very  consider- 
able reve&ue  for  the  pri&ce  of  Orange  and  the  new  repubUe 
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pf  Holland  and  Zealand;  which  amounted,  as  was  said,  to  a 
greater  sum  than  that  proceeding  from  the  customs  of  all  the 
Low  Countries,  although  the  latter  was  then  more  than  a  mil- 
lion a  year.  But  this  profit  was  of  short  duration.  The  sea* 
beggars  not  being  able  to  gain  as  much  as  they  made  before 
by  piracy,  began  upon  their  old  trade,  so  that  the  insurances 
of  Calais  naturally  ceased,  (a)  We  must  admire  the  king  of 
France's  connivance  at  this  sort  of  contribuUon,  which  was 
oot  at  all  authorized  by  the  law  of  war.  The  only  motive  for 
permitting  the  levy  of  it  seemed  to  be  hatred  against  Spain, 
and  compassion  towards  unhappy  and  oppressed  people. 

1 22.  The  English  would  not  submit  to  this  contribution* 
They  insisted,  on  the  contrary,  and  rightly,  on  navigation 
and  free  commerce  with  the  Spaniards,  and  all  places  under 
Spanish  dominion,  notwithstanding  the  war  made  against 
£pain  by  the  Hollanders  and  Zealanders*  The  latter  seised, 
ifaerefore,  some  English  merchant  vessels,  and  carried  them 
into  ports  of  Zealand,  under  pretext  that  they  were  carrying 
provisions  to  Dunkirk,  and  goods  of  Antwerpers  and  others 
to  Spain,  under  fiUse  names.  The  admiralty  of  Zealand  de* 
clared  the  vessels  taken  good  prize;  but  queen  Elizabeth 
would  not  acknowledge  either  the  proceeding  of  the  Zealand 
cruisers,  nor  the  sentence  of  the  admiralty  of  Zealand.  She 
had  four  of  them  arrested  at  Plymouth  in  J  57^,  who  were 
not  released  till  after  the  satisfaction  she  demanded  was  ob- 
talnedji  It  was  therefore  regarded  in  England  as  a  great  injus* 
tice  on  the  part  of  the  belligerents  to  endeavour  to  pMScribe 
laws  to  neutrals  in  their  commerce,  and  to  exercise  jurisdic- 
tion over  them,  which  moreover  was  entirely  contrary  to  the 
universal  law  of  nations^  [:34,  54.]  Caimlefi  AwfuU.  rtrp 
Ar^lic.  Regn.  Elizabetha* 

123.  But  their  language  and  sentiments  were  altered  in  1589 
after  the  rupture  between  England  and  Spain.  The  English 
undertook  an  expedition  to  Lisbon  to  introduce  Pon  Antonio 

(•)  Raid  $6%.  Aanii  Uh.  1,  p.  is.    6nitiiisAniiaLlik.9Up*3t,46. 
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who  had  taken  the  title  of  king  of  Portugal,  into  that  kingdom 
conquered  by  the  Spaniards.  The  enterprise  failed.  But 
on  the  return  of  the  fleet  the  English  seized  sixty  vessels  be- 
longing to  the  Hanse  towns  loaded  with  grain  and  materials 
for  the  construction  of  ships.  Those  towns  complained  of 
this  as  a  most  unjust  violence  and  insisted  on  reparation  for 
the  damage;  alleging  their  neutrafity  and  the  freedom  of  com- 
merce. They  were  put  off  with  the  answer  that  the  c|ueen 
had  cautioned  them  by  letter  on  pain  of  the  loss  of  their  ves- 
sels and  goods  not  to  carry  provisions  or  warlike  munitions  to 
Spain  or  Portugal.  The  goods  were  confiscated,  which,  as 
the  queen  said  in  a  declaration  made  to  the  emperor  who  in- 
terested himself  for  the  towns,  was  conformable  to  the  rights 
of  war  and  the  laws  of  the  kingdom.  As  to  the  vessels,  she 
had  them  restored.  Several  writings  were  published  on  both 
sides,  for  and  against  the  justice  of  this  proceeding:  but  that 
did  not  change  the  affair.  No  other  consolation  remained 
for  the  towns  after  their  loss  but  patience,  because  they  were 
not  strong  enough  to  take  vengeance  on  the  English,  as  they 
had  done  on  the  Zealanders.  This  proceeding  of  the  English 
against  the  Hanse  towns  was  very  arbitrary  and  nowise  jus- 
tifiable, neither  by  the  universal  law  of  nations  nor  by  that  of 
Europe.  [32-3-108-3-5.]  Camden. 

124.  Aibericus  Gentilis,  a  famous  lawyer  of  his  time,  and 
law  professor  in  the  university  of  Oxford,  who  defended  the 
cause  of  the  English  in  this  quarrel,  hns  treated  it  very  artfiilly 
and  like  a  true  sophist.  He  acknowledges  that ''  the  Hanse 
towns  had  the  mere  law  with  them,  but  maintains  at  the  same 
time  that  equity  is  on  the  side  of  the  English.  He  says  that 
the  cities  did  not  wish  to  lose  the  profits  of  their  business,  and 
that  on  the  other  hand  the  English  would  not  permit  any 
thing  contrary  to  their  safety;  that  the  right  of  commerce  was 
just,  that  of  defending  one's  safety  more  just;  that  one  was 
the  law  of  nations,  the  other  the  law  of  nature,  one  the  right 
of  individuals,  the  other  the  right  of  kingdoms.  Commerce 
must  yield  then,  he  adds,  to  kingdom^  man  to  nature,  money 

No.  XXII.  F  f 
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to  life."  Who  does  oot  see  the  Ihlse  reasoniog  of  diis  noA- 
seose!  It  is  vain  that  he  makes  such  a  stir  about  equity.  If 
the  English  regarded  graio  and  naval  munitions  as  goods 
which  might  be  injurious  to  them  or  even  dangerous,  they 
bad  a  very  simple  way  to  prevent  the  damage  and  the 
danger.  They  had  but  to  buy  the  conmiodities.  Equity  and 
the  law  of  nature  enjoin  a  preference  of  gentle  means  to  harsh 
ones.  The  English  then  were  bound  to  make  use  of  the 
former,  but  they  chose  the  latter.  Was  that  equitaUe?  We 
shall  presently  see  this  same  author  support  the  very  contrary 
of  what  he  has  here  advanced.  Alberic.  Gentilis  de  jure  belli 
lib.  1.  c.  21. 

1 35.  In  the  war  which  queen  Elizabeth  made  against  Phi^ 
lip  II,  king  of  Spain,  she  caused  a  general  interdict  to  be  pub- 
lished, according  to  which  neither  provisions  nor  arms  were 
to  be  carried  to  the  country  of  her  enemies;  because,  she  saidi 
that  by  the  right  of  war,  she  intended  to  reduce  them  to  peaoe 
by  famine.  This  interdiction  of  trade  in  grain  was  very  in- 
convenient to  several  nations.  The  commercial  towns  of 
Prussia  did  not  suffer  less  by  it  than  the  other  Hanse  towns. 
Sigismond  III,  king  of  Poland,  in  1597,  sent  an  sunbassador 
to  the  queen  with  complaints,  because  that,  contrary  to  the 
law  of  nations,  trade  with  the  Spaniards  was  forbidden  to  the 
Prussian  towns,  and  that  under  this  pretext  their  goods  had 
been  confiscated.  The  ambassador  represented  this  to  the 
quf  en  in  a  Latin  harangue,  and  with  some  threats  demanded 
restitution  of  the  effects  seized,  and  firee  navigation  to  Spain. 
The  queen  was  very  much  offended,  and  made  answer  to  him 
that  since  he  chattered  so  much  about  the  law  of  nations,  he 
ought  to  know  that  in  a  war  between  kings,  it  was  permitted 
to  one  of  the  parties  to  intercept  succours  sent  to  the  other, 
in  order  by  such  means  to  ward  off  what  would  be  prejudicial 
to  it.  That,  said  she,  is  the  law  of  nations,  and  it  was  in 
this  manner  that  the  kings  of  Poland  and  Sweden  proceeded 
in  their  wars  with  the  Russians.  Now  even  the  Hanse  towns 
having  carried  their  complaints  for  the  goods  which  had  been 
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taken  from  them  by  the  Englbh  to  Portugal,  and*making  {nto- 
jeets  for  the  niin  of  the  English  trade  in  Germany  and  in  Po- 
land, the  queen  by  her  enroy  Oem-ge  Carew  had  a  declaration 
made  to  the  king  and  states  of  P<4and  and  to  the  Russian  toims 
that  through  fsLvar  she  would  permit  the  free  transpbrtation  of 
grani  and  other  goods  to  Spain,  with  the  exception  only  of 
warlike  munitions,  aldiough  by  the  law  of  war  effects  carried 
to  the  enemy  were  confiscable.  As  the  Danes  had  similar 
grierances,  to  diose  of  the  Hanse  towns  for  the  vexation  of 
their  trade,  Christian  IV,  king  of  Denmark,  also  caused  com* 
pbints  to  be  made  to  the  court  of  England,  and  received  the 
same  satisftctory  reply,  that  the  effects  of  the  Danish  subjects 
should  be  restored  to  them  if  any  had  been  seized,  that  they 
would  not  be  arrested  for  the  future,  and  that  it  would  be 
permitted  to  carry  grain  and  all  soi|8  of  goods,  except  muni* 
tieos  of  war,  to  Spain*  Thus  the  queen  at  last  recovered 
from  her  unjust  rigour*  But  it  was  not  a  favour,  as  she  ex* 
pressed  herself,  h\A  purely  a  recognition  of  rights  given 
to  all  neutral  nations,  by  the  universal  law  of  nations  as  welt 
^  that  of  Europe.  Grot*  Hist.  lib.  6.  p.  856.  Camd.  Annal. 
EIi2.P.  14.  p.  M3. 

}f6.  There  was  another  dispute  of  as  older  date  between 
England  and  Denmark.  From  the  year  1553  the  English 
had  begun  to  carry  on  commerce  with  Russia  by  the  way  of 
Archangel.  The  king  of  Denmark,  Frederick  II,  thought 
he  had  a  right  to  interdict  this  navigation,  because  it  was 
carried  on  between  Iceland  and  Norway  which  were  both 
under  his  dominion.  The  English  answered  that  the  great 
high  sea  was  open  to  every  one,  and  Halberg,  a  famous  Da* 
nish  historian  acknowledged  himself  that  the  right  was  plain- 
ly on  their  side.  For  if,  said  he,  navigation  could  be  inter* 
dieted  to  him  who  is  to  pass  near  to  one  country  in  order  to 
go  to  another,  France  and  England  would  have  a  right  to 
keep  the  people  of  the  north  from  the  passage  of  the  British 
channel,  and  Spain  might  exclude  the  whole  world  from  the 
Mediterranean  sea^    In  truth  the  pretension  to  interdict  na* 
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ligation  between  Iceland  and  Norway  appears  a  little  strange* 
For  although  both  the  countries  be  subject  to  the  same  sover* 
eign,  there  is  nevertheless  no  strait  between  themi  but  a 
great  ocean,  which  at  its  smallest  distance  is  one  hundred  and 
fifty  geographical  leagues  broad  between  the  two  countries, 
over  which  no  sovereignty  can  have  place.  [21, 22.]  Never- 
theless king  Christian  IV ,  renewed  this  dispute  in  1 698  at 
the  commencement  of  his  reign,  after  it  had  been  long  at  rest. 
The  real  motive  for  such  a  demand  was  the  diminution  of  the 
sound  duties^  occasioned  by  the  use  of  the  new  passage  to 
Russia;  which  was  also  alleged  to  the  part  of  Denmark.  In 
this  quarrel,  which  also  continued  for  a  long  time,  England 
always  supported  the  freedom  of  the  sea,  although  mostly  she 
never  admits  it  but  with  great  restrictions. 

127.  England  has  had  many  differences  with  other  states 
on  the  freedom  of  commerce.  I  shall  cite  two  which  appear 
to  be  particularly  remarkable.  An  English  vessel  loaded, 
besides  other  merchandise,  with  a  quantity  of  cannon,  powder 
and  warlike  munitions  and  destined  for  Constantinople,  was 
taken  by  the  knights  of  Malta,  and  the  Sardinians,  who,  as 
subjects  of  the  king  of  Spain,  were  cruising  against  the  Turks. 
The  English  made  complaints  and  demanded  restitution  of 
the  vessel  and  goods*  Albericus  Gentilis,  of  whom  I  have 
before  spoken,  maintained  their  claim.  He  alleges  in  the 
first  place,  in  order  to  make  the  decision  according  to  the 
ordinary  method  of  lawyers,  many  pebsages  from  the  Roman 
and  canon  laws  against  the  cause  of  the  English,  as  reasons 
for  doubting,  and  finally  draws  the  conclusion  from  them  that 
as  the  English  were  not  subjected  to  the  Roman  laws  nor  to 
those  of  the  pope,  and  their  king,  James  I,  not  having  forbid- 
den them  to  trade  with  the  Turks,  no  other  prince  could  pu- 
nish them  as  guilty  of  a  transgression  of  these  laws.  This 
reason  of  deciding  which  Albericus  Gentilis  here  employs  in 
favour  of  the  English,  is  equally  applicable  to  the  cause  of  the 
Hanse  towns,  whose  grain  and  naval  munitions  the  English 
had  seized  and  confiscated  in  their  war  against  Spain.    Fpr 
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as  little  aa  the  English  were  subject  to  the  Roman  and  papal 
laws,  the  Hanse  towns,  were  no  more  obliged  to  obey  the  or- 
dinances of  the  queen  of  England,  and  for  the  same  reasons 
that  the  knights  of  Malta  and  the  Sardinians  could  not  punish 
the  English,  the  latter  had  no  more  right  to  punish  the  Hanse 
merchants*  The  jurisprudence  of  Gentilis  is  like  a  whirligig, 
which  turns  with  every  wind.  He  was  always  ready  to  pro- 
nounce just  to-day  what  he  had  acknowledged  unjust  yester- 
day. But  we  are  about  to  see  presently  another  indication  pf 
his  manner  of  thinking  and  judging. 

128.  An  English  merchant  vessel,  returning  from  Turkey, 
had  some  Turkish  merchants  on  board.  Being  met  by  a  Tus- 
can ship  of  war,  which  was  cruising  against  the  Turks,  the 
latter  made  her  a  signal  by  two  cannon-shots,  to  haul  down 
her  colours,  which  the  English  refused  to  do;  on  the  contrary; 
attacked  the  Tuscan,  but  was  vanquished,  taken  and  declared 
good  prize,  both  vessel  and  lading.  The  decisive  reason  with 
the  judges  was  that  the  English  had  resisted  and  made  the  at* 
tack.  But  they  demanded  restitution  and  a  just  satisfaction. 
Gentilis  defends  the  cause  of  the  English  by  these  arguments: 
that  the  Tuscans  intended  to  visit  the  vessel,  and  thus  to  dis- 
turb her  trade  and  navigation,  and  that,  as  a  huntsman,  com- 
mits injustice  when  he  enter's  another's  territory,  against  the 
owner's  prohibition,  and  as  it  was  not  lawful  to  make  war  on 
an  enemy  in  a  foreign  country,  so  the  Tuscans  had  no  right  to 
attack  their  enemies,  the  Turks,  being  in  an  English  vessel, 
and  consequently  in  a  foreign  territory;  for  which  reason  the 
English  had  justly  protected  the  Turks  in  their  vessel,  inas- 
much as  an  injury  done  to  any  one  in  our  house  is  done  to  our- 
selves, and  the  vessel  being  English,  and  built  in  England, 
should  be  deemed  a  house,  in  which  those  received  in  it  ought 
to  be  safe.  Hence  he  decided,  that  the  Tuscans  were  bound 
to  restore  to  the  English  all  that  they  had  taken  from  them, 
with  costs  and  charges,  to  the  last  farUiing.  This  decision  is, 
without  doubt,  very  just,  according  to  the  universal  law  of 
nations,  but  not  si^cording  to  that  of  Europe;  for  the  latter 
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then  albwed  the  carrying  off  enemies'  persons  and  goods 
from  neutral  yessels,  which  the  English  tlwmselves  did  every 
time  that  the  occasion  presented  itself.  Alberic.  GentiiU  Ad* 
voeat,  Hispan*  lib.  K  cop*  37.  eoUm  3d. 

129,  It  was  then  the  practice  to  visit  neutral  vessels,  under 
pretext  of  enemies'  goods  or  coDtmband.  But  the  king  of 
France,  Henry  IV,  who,  after  having  conchided  Aie  peace  of 
Vervins  with  Spain,  in  16M,  had  become  neutral,  being  soU* 
cited  by  the  queen  of  England,  who  comimied  the  war,  to 
permit  French  vessels  going  to  Spain  to  be  searched,  in  order 
to  prevent  their  clandestinely  carrying  warKke  munitions,  re- 
fused it,  because,  said  he,  that  would  give  occasion  to  rob- 
bery. The  laws  in  France,  at  that  time,  were  equitable 
enough.  They  permitted,  it  is  true,  the  taking  warlike  muni^'' 
tions  found  on  board  neutral  vessels,  and  retaining  them;  but 
it  was  also  enjoined  to  pay  their  vahie:  which  serves  to  prove 
that  the  right  of  belligerents  to  visit  neutral  vessels  was  not 
so  universally  recognised  in  Europe,  and  that  though  they 
endeavoured  to  deprive  enemies  of  warlike  munttkMis,  yet 
they  were  not  taken  from  friends  wiAout  paying  for  them. 
Vid*  Grot*  M*  9»  c*  1.  s»  d.  n.  4.  e. 

ISO.  John  III,  king  of  Sweden,  being  at  war  with  Russia, 
thought  fit  to  fcHrbid  foreign  nations  from  intercourse  with  the 
port  of  Narva,  because  the  Russians  received  there  a  great 
many  convoys  and  succours.  In  order  to  obtain  the  vohinttirf 
consent,  by  megotiation,  of  the  commercial  states  to  driss  in* 
terdict,  he  despatched  in  1 579  envoys  to  Lubec,  Hamburg, 
Brussek,  to  the  duke  of  Alba,  then  Spanish  governor  of  the 
Low  Countries,  to  Hcdland  and  the  court  of  France.  But 
these  negotiations  were  for  the  most  part  ineffectual.  The 
king,  nevertheless,  had  all  the  foreign  merchant  vessels  seiz- 
ed in  the  Baltic  sea,  which  would  not  submit  to  his  interdict.' 
The  Dutch  made  reprisals,  by  seizing  some  Swedish  vessels 
in  their  ports.  As  the  king  had  also  demanded  of  the  imperial 
court  that  navigation  to  Narva  should  be  prohibited  to  those 
of  Lubec  and  the  other  German  Hanse  towns,  theemperor 
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bad  this  answer  given,  in  1577,  to  tlie  Swedish  envoy,  that 
navigation  in  the  Baltic  and  Gennan  sea,  as  a  royalty  of  the 
holy  empire,  was  free  and  opea  to  all  the  world,  and  that 
the  commerce  of  the  towns  on  the  Baltic  was  already,  in  order 
to  gratify  the  king,  restrained  by  a  convention  of  1570^  to 
merchandise  notoriously  free  and  har^iless,  they  trusted  that 
the  king  would  stop  with  that,  and  that  he  would  not  only  not 
molest  the  said  towns  in  their  commerce,  but  thai  he  would 
moreover  restore  to  them  their  effects  which  had  been  seised. 
131.  In  like  manner  Charles  IX,  king  of  Sweden,  in  the 
war  which  he  made  against  Poland  in  ISIO,  had  interdicted  all 
commerce  to  Riga  (which  was  then  under  the  dominion  of 
Poland)  and  in  Courland,  on  pain  of  conBscation  of  the  ves* 
ads  and  goods«  The  Danes  suffered  by  this,  as  well  as  othersi 
and  a  rupture  soon  foUowing  (1611)  between  Denmark  and 
Sweden,  Uie  Danish  king.  Christian  IV,  in  his  declaration,  al* 
l^ged  also  as  a  cause  of  the  war,  the  damage  done,  on  the  part 
<tf  Sweden,  to  the  navigators  in  the  Baltic  sea,  and  to  vesseb 
going  to  Riga  and  into  Courland.  Nevertheless  this  same  king, 
in  this  war,  had  all  commerce  with  Sweden  interdicted,  parti- 
Cttlariy  to  the  Lubeckers  and  to  the  other  Hanse  towns,  whose 
vessels  were  consequently  seized.  On  the  complaints  made 
by  the  latter,  the  king,  in  order  to  justify  these  acts  of  vio* 
lence,  made  a  pretext  dmt  they  had  been  advertised  by  noti- 
fications and  by  printed  letters  patent.  But  the  emperor  Mat- 
thias thereupon  wrote  to  the  king  that  these  interdicts  and  ad- 
vertisements were  entirely  contrary  to  natural  liberty,  to  the 
law  of  nations,  and  to  the  usages  of  the  neighbouring  chris- 
tian princes,  and  that,  excepting  munitions  of  war,  which  the 
Lubeckers  had  already  offered  not  to  carry  to  Sweden,  com^ 
merce  with  that  kingdom  ought  to  remain  free  to  them.  Thus 
such  general  interdicts  of  commerce  have  always  met  with 
contradictions.  The  cases  cited  prove  this,  but  they  prove, 
at  the  same  time,  that  princes  have  paid  very  little  regard  to 
what  is  just  or  unjust,  where  their  interests  were  concerned. 
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We  shall  soon  see  similar  transgressions  of  the  laws  and  ot 
justice. 

1 33.  The  state  of  the  United  Low  Countries  is  founded  on 
commerce,  and  without  commerce  it  could  not  subsist.  AU 
though  the  Hollanders  and  Zcalanders  made  war  with  Spaia 
in  1 512,  nevertheless,  almost  as  soon  as  it  was  begun,  they 
permitted  the  transportation  of  merchandise  from  their  pro- 
vinces to  enemies'  places,  on  condition  of  paying  for  them  a 
certain  duty  called  license.  The  navigation  into  Spain,  and 
also  into  Portugal,  after  this  kingdom  fell  under  the  Spanish 
dominion,  continued  in  the  midst  of  arms  and  hostilities.  Phi- 
lip II  connived  at  this,  because  both  parties  found  their  ac- 
count in  it.  But  after  his  death,  his  son  and  successor,  Philip 
III,  took  other  measures  in  1598.  The  riches  which  com*' 
merce,  and  particularly  that  of  Spain,  accumulated  in  the 
United  Provinces,  enabled  them  to  meet  the  expenses  of  war. 
The  court  of  Spain  thought,  therefore,  that,  by  depriving 
them  of  the  means  of  war,  they  should  put  an  end  to  the  war 
itself.  All  the  Dutch  and  Zealand  seamen  were  sought  for  in 
Spain,  some  of  them  executed,  and  others  condemned  to  the 
prisons  and  galleys.  Commerce  with  the  United  Provinces 
was,  in  like  manner,  prohibited  in  the  Spanish  Low  Countries. 
This  proceeding,  which  deprived  many  men  there  of  their 
subsistence  moved  the  states,  in  1599,  to  the  resolution  of 
equipping  a  numerous  fleet,  to  attack  Spain  and  the  Spanish 
possessions.  To  this  end  they  interdicted  commerce  with 
Spain,  not  only  to  the  inhabitants  of  the  United  Provinces, 
but  also  to  all  other  nations,  threatening  to  treat  them  as  ene- 
mies, for  being  the  friends  of  enemies.  The  ordinance  was 
printed  and  sent  to  foreign  courts.  The  king  of  France  gave, 
his  subjects  notice,  that  if  they  traded,  during  the  first  six 
months,  with  the  Spaniards,  it  would  be  at  their  own  risk. 
Other  princes  did  not  declare  themselves  upon  it.  But  the 
king  of  Denmark  roundly  refused  to  have  the  ordinance  pub- 
lished, although  the  states  solicited  him  to  it  by  an  embassy. 
He  therein  did  nothing  unjust.    Consenting  to  the  prayer  was 
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ap  effect  of  complaisance,  and  not  of  duty.  [44,46.]  Intrutb, 
It  was  a  very  strange  pretension  in  those,  who,  having  for  so 
long  a  time  traded  with  the  Spaniards,  while  their  enemies, 
now  that  such  a  thing  was  not  permitted  to  them,  wished  to 
force  others  t^  trade  no  more  with  them  as  their  friends. 

133.  The  English  found  nothing  in  this  to  censure,  being 
then  themselves  at  war  with  Spain.  Several  years  after,  wheti 
Charles  I.  made  an  alliance  with  the  United  Provinces  against 
Spain  in  1625,  it  was  therein  agreed  that  all  contraband  goods, 
such  as  provisions  and  munitions  of  war,  vessels,  arms,  sails, 
cordage,  gold,  silver,  copper,  iron,  lead  and  the  like,  from 
what  ever  part  carrying  into  Spain,  and  to  other  couti- 
tries  in  obedience  to  the  king  of  Spain  and  his  adherents, 
should  be  good  prize,  together  with  the  vessels  and  men  they 
should  carry;  that  the  king  of  England  should  exert  himself 
with  the  other  kings,  princes,  states,  cities  and  neutral  com- 
munities to  forbid  their  subjects  to  trade,  as  long  as  the  pre- 
sent war  lasted  with  the  kingdoms  and  other  possessions  of 
the  king  of  Spain  and  his  adherents,  and  if  he  should  not  ob- 
tain this  by  their  good  will,  that  vessels  found  at  sea,  suspect- 
ed of  being  bound  for  Spain,  the  islands  or  other  states  of  the 
king  of  Spain  and  his  adherents,  should  be  compelled  to  stop, 
in  order  to  be  examined,  without,  however,  power  for  this  to 
retard  or  damage  them,  and  that  business  or  commerce  should 
notwithstanding  be  open  and  permitted  every  where  else  to 
the  kingdoms,  cities,  lands  and  countries  of  the  allies  and 
neutral  princes  and  friends,  without  intenuption  or  disturb- 
ance. But  little  regard  was  paid  in  France  to  this  commercial 
interdict,  which  was,  in  truth,^too  extensive,  and  on  that  ac- 
count very  unjust.  The  English  therefore  seized  French  mer- 
chant vessels,  going  to  or  returning  from  Spain:  in  revenge 
for  which  the  French  arrested,  in  their  own  ports,  some  Eng- 
lish merchant  vessels,  and  declared  them  confiscable.  This 
was,  among  others,  the  cause,  or  rather  the  pretext  of  a  war 
between  France  and  England,  in  1627,  although  the 'duke  of 
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Buckingham,  principal  minister  and  favourite  of  Charles  t, 
was,  through  other  very  strange  motives,  the  true  author  of  it. 

r34.  Some  time  after  (1652),  the  republic  of  England  hav- 
ing made  war  on  the  United  Provinces  of  the  Low  Countries, 
tb«  States  General  prohibited,  not  only  to 'the  inhabitanu  of 
their  provinces,  all  commerce  with  England,  Scotland  and  Ire- 
land, and  with  all  ports,  cities  or  places  under  the  dominion 
of  the  British  government,  but  they  also  apprized  all  their 
allies,  friends  and  neutrals,  and  generally  all  people  and  na- 
tions, requiring  them,  during  the  present  differences,  not  to 
take  or  transport  out  of  any  countries,  kingdoms,  places  or 
cities,  directly  or  indirectly,  into  any  havens,  places  or  towns 
of  England,  Scotland  or  Ireland,  any  munitions  of  war,  or 
other  things  serving  for  the  equipment  of  vessels.  In  conse- 
quence of  this  interdict  all  the  foreign  and  neutral  vessels 
were  visited  and  seized  by  the  Dutch,  sometimes  pillaged,  and 
the  seamen  treated  inhumanly.  These  things  occurring  to 
Swedish  vessels,  queen  Christine  made  complaints  to  the 
States  GcneraU  and  demanded  the  abrogation  of  this  rigorous 
interdiction,  which  was  so  prejudicial  to  the  commerce  of 
Sweden.  It  was  also  urged  as  a  matter  of  reproach  against 
them,  that  Dutch  merchants  carried  prohibited  goods  into 
England,  whenever  occasion  presented  for  it.  But  these 
representations  not  producing  any  effect,  the  queen  took 
the  resolution  to  have  recourse  to  reprisals,  and  to  unite  her-i 
self  more  closely  with  England.  This  is  a  new  proof  that 
ordinances  of  this  kind  have  not  always  been  respected  by 
neutral  powers.     Puffendorf  Commeni.  lib.  25.  8»  39,  ire* 

135.  But  since  that  time  the  States  General  of  the  United 
Provinces  have  adopted  more  moderate  sentiments  with  re- 
gard to  the  commerce  of  friendly  or  neutral  nations,  in  time 
of  war.  For  in  their  declaration  of  war  against  France  ift 
1689,  they  interdict  only  the  transportation  of  arms  and  mu- 
nitions of  war,  not  deeming  it  just  to  give  a  greater  latitude 
to  their  interdict,  which  appears  by  the  negotiations  on  the 
treaty  of  alliance  they  made  with  William  III,  king  of  Eng- 
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land.    The  English  pl^ipotentiaries  proposed  to  seise,  ch^ 
ring  the  war,  and  without  distinction,  all  foreign  vessels  trad* ' 
ing  to  the  ports  of  France,  and  to  declare  them  good  prize. 
The  plenipotentiaries  of  the  states  represented  that  such  a 
proceeding  would  irritate  the  Swedes  and  other  people  ex- 
tremely, who  took  no  part  in  the  war,  and  that  it  was  more- 
over  contrary  to  treaties  made  with  some  of  those  people. 
Nevertheless  the  English  persisted  in  their  principle  ef  treat- 
ing friend  and  enemy  on  the  same  footing.     The  ministers  of 
the  States  warmly  opposed  this  article,  and  particularly  one  of 
them,  Nicholas  Witsen,  burgomaster  of  Amsterdam,  and  ce- 
lebrated for  some  writings  he  had  published,  for  a  long  time 
refused  to  sign  the  treaty:  but  king  William  pressed  him  so, 
that  he  was  obligeo)  at  last  to  yield,  although  that  prince 
knew  very  well  himself  that  it  was  unjust  to  proceed  with  such 
rigour  against  neutral  vessels.  It  must  be  so,  said  he,  it  is  the 
canon  law.    It  was  in  this  manner  that  this  most  unjust  treaty 
was  concluded.    Respecting  the  commerce  of  neutral  nations^ 
it  was  agreed  in  this  treaty  that  if,  during  this  war,  the  sub- 
jects of  any  other  king,  prince  or  state  should  trade  or  carry 
en  any  commerce  with  the  subjects  of  his  most  christian  ma- 
jesty, or  if  their  ships  or  vessels  should  be  met  making  sail 
for  the  ports,  havens  or  roads  under  obedience  to  his  said 
most  christian  majesty,  under  an  apparent  suspicion  of  intend- 
ing to  trade  with  his  subjects,  and  if  the  vessels  belonging  to 
the  subjects  of  any  other  king,  prince  or  state  should  be  found, 
in  whatsoever  place  it  might  be,  laden  with  merchandise  or 
commodities  for  Prance,  or  for  the  subjects  of  his  most  chris- 
tian majesty,  they  should  be  taken  and  seized  by  the  captains 
of  the  ships  of  war,  cruisers,  or  other  subjects  of  the  king  of 
Great  Britain  and  the  Slates,  and  should  be  considered  good 
prize.     The  parties  to  this  treaty  further  agreed  to  give  the 
earliest  notice  of  this  compact  to  all  kings,  princes  and  states 
of  Europe,  not  at  war  with  France,  that  they  might  be  at  the 
same  time  informed  that,  if  the  ships  or  vessels  of  their  sub- 
jects, which  sailed  before  this  notification,  should  be  found 
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making  sail  towards  the  ports,  havens  or  roads,  inj)bedience 
to  the  said  most  christian  king,  they  would  be  obliged  by  the 
shigs  of  the  king  of  Great  Britain  and  the  states  instantly  to 
change  their  course,  and  that  if  the  ships  and  vessels  of  the 
said  kings,  princes  or  statesi  or  of  their  subjects,  should  be 
met  making  sail  from  the  said  ports,  laden  with  merchandise 
or  commodities  of  France,  the  said  ships  and  vessels  would 
be  obliged  to  return  into  the  said  ports,  and  there  to  leave  the 
said  merchancu  \  under  penalty  of  confiscation:  and  that  in 
case  the  ships  or  vessels  of  the  said  kings,  princes  or  states, 
or  of  their  subjects,  which  should  proceed  to  sea  after  notifi- 
cation, should  be  found  making  sail  towards  the  ports,  havens 
or  roads  in  obedience  to  the  said  most  christian  king,  or  from 
his  ports,  they  should  be  seized  and  confiscated,  with  their 
merchandise  and  commodities,  as  good  prize.  In  a  separate 
article  it  is  also  added,  that  in  case  either  party  shall  happen 
to  be  incommoded  or  annoyed  by  reason  of  the  execution  of 
this  treaty,  the  king  of  Great  Britain  and  the  States  promise 
and  bind  each  other  to  a  reciprocal  guarantee  in  this  respect. 
The  motives  to  this  treaty  are  thus  expressed  in  the  pream* 
blc,  that  it  is  important  to  the  king  and  States  General  to  do 
as  much  harm  as  possible  to  the  common  enemy,  in  order  to 
reduce  him  to  a  just  and  reaspnable  peace,  and  to  conditions 
which  may  re-establish  the  repose  and  tranquillity  of  Chris- 
tendom; for  which  purpose  it  would  be  necessary  to  employ 
all  their  forces,  and  especially  that  they  so  continue  it  as  that 
all  commerce  and  trade  with  the  subjects  of  the  most  christian 
king  be  efiectually  broken  up  and  interdicted,  in  order  to  de- 
prive the  said  king  and  his  subjects  of  the  means  of  providing 
for  a  war  which  might  otherwise,  by  its  duration,  be  very  in- 
jurious, and  cause  a  great  effusion  of  christian  blood.  Du- 
morUj  torn.  7.  p.  2.  p»  13,  238. 

1 36.  This  treaty  which  declared  vesseb  and  merchandises 
confiscable  without  distinction,  whether  the  latter  were  con- 
traband or  not,  is  too  remarkable  not  to  be  mentioned.  At 
the  first  glance  it  would  seem  as  if  the  contracting  parties 
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had  been  the  sovereigns  of  Europe,  inasmuch  as  they  gave 
out  a  general  ordinance  without  regard  to  the  consent  of  the 
princes  or  states  who  might  be  interested  in  it*  It  was  a 
good  deal  to  undertake  an  affair  of  such  consequence  in  the 
face  of  all  Europe,  and  to  proceed  as  they  did  immediately 
at  the  commencement  of  the  war,  in  the  execution  of  their 
treaty.  Some  Hamburg  vessels  and  of  other  German  towns, 
which  before  the  declaration  of  war  on  the  part  of  the  emper- 
or, as  ally  of  England  and  the  United  Provinces,  had  gone 
to  France,  were  taken  on  their  return  to  England,  where  the 
question  was  agitated  whether  they  ought  to  be  declared  con- 
fiscable or  not.  The  ambassadors  of  the  States  General  who 
had  not  consented  voluntarily  to  the  treaty,  having  been  forc- 
ed to  it  by  the  king's  authority,  were  of  opinion  that  the  ves- 
sels should  be  released.  But  the  English  ministers  and  the 
king  abo  were  of  a  different  opinion.  They  were  declared 
good  prize  because  the  king  would  have  it  so.  On  die  other 
hand  some  Swedish  and  Danish  vessels  in  the  same  situation 
were  declared  free,  and  nothing  more  was  done  than  to  take 
enemies'  effects  from  them.  The  Hamburghers  were  wrong 
therefore  because  they  were  without  protection,  the  Danes 
and  Swedes  were  right  because  their  kings  were  able  to  pro- 
tect them. 

197.  Moreover  these  two  kings  soon  showed  that  in  spite 
of  the  said  treaty  they  were  determined  to  maintain  the  free- 
dom of  their  subjects'  commerce,  and  not  to  receive  laws 
thereupon  firom  any  other.  The  king  of  Sweden  retained  the 
twelve  ships  of  war  which  in  the  treaty  of  alliance  made  with 
the  States  General  he  had  promised  to  send  to  their  succour: 
the  king  of  Denmark  had  several  Dutch  vessels  seized  in  the 
Sound  because  some  of  his  subjects  sailing  toward  France 
had  been  taken  and  sent  into  Zealand.  *  The  two  kings  on 
the  10th  March  1691  concluded  an  alliance  for  the  de- 
fence of  the  free  navigation  of  their  subjects,  wherein  it  was 
agreed,  among  other  things,  to  recur  to  reprisals  against  the 
belligerents:  from  which  followed  a  transaction  between  the 
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king  of  Denmark  on  the  one  part,  and  the  king  of  En^anA 
and  the  States  General  of  the  United  Provinces  on  the  oiher, 
allowing  the  Danes  to  trade  with  the  French  under  some  re- 
strictions.  But  the  violences,  or  as  was  said,  the  piracies 
against  the  Swedish  and  Danish  vessels  continuing,  notwith- 
standing all  the  representations  made  thereupon  to  the  belli- 
gerents, the  kings  of  Sweden  and  Denmark,  conformably  to  a 
new  treaty  between  them  on  the  17lh  March  1G93  resolved  to 
demand  once  more  of  the  powers  engaged  in  "  war  fall  and 
just  satisfaction  for  their  subjects,  at  the  same  time  to  urge 
that  like  outrages  should  cease  for  the  future,  and  moreover 
to  give  them  to  understand  that  they  would  no  longer  suflfer 
the  molestation  of  their  subjects'  traffic  under  divers  pretexts 
contrary  to  treaties  and  to  neutrality,  and  that  they  should 
erect  themselves  into  judges  of  causes  which  it  did  not  belong 
to  them  to  decide  upon.  JL4.his  requisition  should  not  be 
promptly  followed  by  full  satisfaction  the  two  kings  bound 
each  other  to  have  stopped  and  seized,  each  one  in  bis  own 
jurisdiction,  for  indemnifying  his  subjects,  as  many  of  the 
vessels  of  the  nation  from  which  satisl'action  was  demanded 
as  would  be  sufficient  to  supply  the  damages,  and  not  to  re- 
lease any  of  them  till  they  should  both  have  obtained  the  sa» 
tisfaction  required,  and  in  all  events  to  proceed  to  further 
expedients.''  Shortly  afterwards  on  the  25lh  November  1693 
the  States  General  made  a  convention  with  the  king  of  Swe« 
den  by  which  they  restored  some  vessels  or  promised  to  pay 
their  value*  The  differences  with  Denmark  however  con- 
tinued by  reciprocal  seizures  of  several  vessels,  and  would 
have  become  greater  if  the  emperor,  the  king  of  Sweden  and 
the  elector  of  Brandenburg  had  not  restored  affairs  to  an 
accord  by  their  mediation.  So  many  quarrels  and  disturbances 
from  this  unjust  general  interdict  of  commerce. 

138.  In  the  commencement  of  the  Spanish  succession  war 
in  1701  Frederick  IV,  king  of  Denmark,  entering  into  a  de- 
fensive alliance  with  England  and  the  United  Provinces  ex- 
pressly stipulated  freedom  of  commerce  for  his  subjects  during 
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^  that  war.    Nor  did  the  two  latter  powers  curtail  the  com- 

merce of  foreigners  and  neutrals  in  the  same  manner  that  they 
had  done  in  the  preceding  war.  Perhaps  they  were  restrain- 
ed  by  the  inconvenience  and  quarrels  which  were  the  conse- 
quences of  their  interdict.  It  seems  also  that  in  the  begin- 
ning of  the  new  war  in  1703  they  did  not  forbid  their  own 
subjects  from  trading  with  the  enemy.  At  least  the  States 
General  did  not  publish  such  an  interdict  till  a  year  after- 
wards, 1703,  and  that  phncipally  at  the  reiterated  instances 
of  their  allies,  the  emperor  and  the  queen  of  England,  who 
then  ordered  their  subjects  to  refrain  from  commerce  with 
France  and  Spain.  With  regard  to  contraband  goods,  among 
which  were  also  comprehended  cordage,  sails  and  other  na- 
yal  munitions,  the  Slates,  in  their  notifications,  prayed  the 
neutral  princes  to  prevent  the  transportation  of  them  to  the 
ports  of  France  and  Spain.  They  above  all  forbade  their 
subjects,  the  same  being  likewise  done  in  England,  the  busi- 
ness of  exchange  with  France  and  Spain;  which  was  deemed 
necessary  because  the  French  armies  in  Italy,  in  Gcnnany 
and  in  the  Low  Countries  were  paid  by  means  of  bills  of  ex- 
change of  the  English  and  Dutch  bankers.  This  prohibition 
net  with  difficulties  from  the  Dutch  bankers  who  alleged 
that  in  the  former  war  the  business  of  exchange  had  not  been 
interdicted.  [Lambert's  Memoires  pour  Phist.  du  1ft.  siecle, 
torn.  3.  p.  306  et  suiv.]  Was  it  not  therefore  great  injus- 
tice on  the  part  of  the  belligerents  to  forbid  foreigners  from 
trading  with  enemies  while  their  own  subjects  carried  on  by 
connivance  so  large  a  share  of  it?  In  fact  this  was  no  more 
^  than  a  common  practice  with  the  Dutch,  who,  from  the  foun- 
dation of  their  republic,  have  always  kept  up  ti*ade  with  their 
enemies;  and  it  was  even  permitted  to  those  who  paid  a  cer- 
tain duty  on  it.  [132.]  This  usage  has  been  since  often  abro- 
gated, and  yet  always  retained,  because  it  united  public 
with  private  interest.  They  carried  arms  and  munitions  of 
war  to  the  Spaniards  when  they  were  most  exasperated  pgainst 
them  in  defence  of  their  liberty,  and  by  these  means  some- 


.  i 


240 

times  defeated  the  enterprises  of  their  own  annies.  The 
prince  of  Orange,  Frederick  Henry,  intending  to  besiege 
Antwerp  in  1638,  was  advertised  that  there  were  four  pinks 
at  Amsterdam  laden  with  powder,  muskets  and  pikes.  The 
merchant  who  had  freighted  them,  did  not  deny  it,  declaring 
that  if  it  were  necessary  to  pass  through  hell  in  order  to  carry 
on  his  trade  he  would  run  the  risk  of  burning  his  wings. 
[Lettre  du  C.  D^Estrades  du  39.  Avr.  1 638  dans  ces  lettres  et . 
Negociat.  tom.  1.  p.  28.  Edit,  de  1743.]  To  people  brought 
up  in  these  sentiments  commercial  interdicts  could  not  be  a 
great  burthen,  nor  were  they  in  the  Spanish  succession  war. 
Twenty-one  vessels  of  Amsterdam  and  Rotterdam  returning 
from  France,  in  1 705,  loaded  with  wine,  were  stopped  by  t^c 
English.  The  States  demanded  their  release,  alleging  as  a 
reason  that  the  republic  subsisted  only  by  commerce,  without 
which  they  could  not  provide  for  the  expenses  of  war,  and 
that  neither  the  English  nor  Scots,  any  more  than  they,  re- 
frained from  commerce  with  France,  but  that  both  of  thepi 
traded  there  openly.  Whereupon  the  vessels  taken  were  re- 
leased, and  the  two  nations  being  herein  equally  culpable^  it 
seems  that  on  both  sides  they  permitted  by  connivance  a  free 
trade  with  France  as  well  as  Spain.  In  this  situation  of 
affairs  it  was  very  unbecoming  to  attempt  to  interdict  neutral 
nations  from  commerce  with  the  enemy. 

139.  There  were  therefore  no  controversies,  or  very  few, 
concerning  commerce,  between  the  belligerent  parties  and  neu- 
tral states,  during  the  Spanish  succession  war,  but  many  more 
in  iikKi  of  the  north  which  began  towards  the  end  of  the  18th 
century  (1700)  between  Sweden,  Poland  and  Russia,  and  in 
which  the  king  of  Denmark  was  involved  afterwards  ( 1 709.)  The 
inhabitants  of  the  United  Provinces  carried  on  a  great  trade 
in  the  Baltic  in  those  countries  whose  sovereigns  were  ene- 
mies of  Sweden.  Their  merchant  vessels  and  even  those  of 
England  were  stopped  and  taken  by  Swedish  cruisers,  under 
pretext  of  being  laden  with  enemies'  goods  or  contraband. 
They  were  treated  in  the  same  manner  that  they  had  treated 
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neutrals,  during  the  var  which  was  termiDated  by  the  treaty 
of  Ryswick,  which,  however,  they  deemed  crying  injustice 
when  they  themselves  were  the  sufferers.  Their  complaints 
on  the  subject  to  the  Swedish  regency  remained  without  efiect. 
King  Charles  XII.  declared,  on  the  contrary,  in  1715,  by  a 
new  ordinance,  all  vessels  good  prize  destined  to  trade  with 
countries  taken  from  him  by  the  Russians;  to  wit,  Livonia, 
Esthonia  and  Ingremmanta:  which  determined  the  king  of 
Great  Britain  and  the  States  General  of  the  United  Provinces 
to  send  a  fleet  of  thirty-two  sail  of  ships  of  war  into  the  Bal- 
tic, for  the  protection  of  their  commerce  there.  Nevertheless 
these  disputes  appear  to  have  lasted  for  a  longer  time,  and 
even  to  the  end  of  the  war. 

140.  In  the  meanwhile,  however,  the  navigation  of  Sweden 
was  subject  to  the  same  inconveniences,  and  disturbed  on  an« 
other  side*  A  Dutch  vessel,  returning  from  Stockholm,  in 
1712,  had  seventeen  Turks  on  board  as  passengers.  In  the 
Copenhagen  roads  the  Danes  searched  her,  and  took  off  the 
Turks,  although  they  had  passports  from  the  ministers  of 
Great  Britain  and  the  States  General  at  the  court  of  Sweden. 
The  secretary  of  the  envoy  of  the  States  at  Copenhagen  com- 
plained of  this  to  the  royal  council,  and  alleged  that  it  was  a 
free  ship  of  the  States,  who  were  in  amity  with  the  Ottoman 
porte,  with  whom  the  crown  of  Denmark  also  was  not  in  a 
state  of  hostility.  Answer  was  made  to  the  secretary  that 
these  Turks  had  deserted  at  St.  Petersburg,  and  that  it  was 
intended  thereupon  to  await  the  instructions,  of  the  czar,  as 
the  ally  of  Denmark:  to  which  answer  another  reason  was 
likewise  added,  that  the  Turks,  being  common  enemies  of 
christians,  opportunity  would  thus  be  afforded  for  liberating 
some  christian  from  slavery.  They  were  surprised,  they  said 
to  the  secretary,  that  he  would  interfere  for  such  rabble.  But 
he  had  complained  only  of  the  affront  done  to  a  vessel  of  his 
sovereign;  and  the  affair  was  regarded  lin  Holland  as  very 
inegular,  and  represented  at  the  deliberation  of  the  States, 
whose  reflections  it  merited  the  more  ^because  their  subjects 
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traded  to  the  Levant,  and  the  Turks  might  take  as  many  mea 
from  their  vessels  as  would  serve  for  reclamatioD  for  the  se- 
venteen Mussulmans  seized  at  Copenhagen- 

141.  A  new  war  between  Sweden  and  Russia  in  1741  be- 
came as  pr<*judicial  to  the  trade  of  the  Dutch  as  the  previous 
one.  In  the  ordinance  published  by  the  court  of  Sweden  for 
Swedish  cruisers,  it  had  comprehended  in  the  number  of  con- 
traband goods,  cordage,  saiI*cloth,  tent-canvass,  provisions 
and  food,  which  was  contrary  to  common  use,  and  contrary, 
indeed,  to  ihe  treaties  made  with  the  States.  This  ordinance, 
therefore,  subjected  to  confiscation  many  effects  and  goods 
theretofore  free.  Wherefore  the  Slates,  in  order  to  protect  the 
commerce  of  their  subjects,  sent,  in  1742,  3,  a  8quadron\of 
Vessels  of  war  into  the  Baltic,  which  gave  great  uneasiness  to 
the  court  of  Sweden.  But  peace  being  soon  restored,  put  aa 
end  to  these  armaments. 

142.  But  already  for  some  time  before  this  war  in  the  north, 
another  had  been  kindled  between  Spain  and  Great  Britaio, 
OR  a  dispute  which  was  interesting  also  to  the  United  Pro- 
vinces. Direct  navigation  and  trade  with  the  Spanish  estab- 
lishments in  America  had  been  interdicted  to  all  foreignera, 
both  by  the  laws  of  Spain,  and  by  treaties  made  with  some 
other  states.  Notwithstanding  these  prohibitions,  rapacioua 
merchants  in  the  English  and  Dutch  colonies  carried  on  a 
clandestine  commerce  there,  which  was  very  prc^labte  to  Aem* 
To  put  a  stop  to  this,  the  court  of  Spain  stationed  certaia 
vessels  of  war,  called  garda  costas,  on  their  American  coasts* 
But  they  abused  the  power  given  to  them,  by  visiting  English 
and  Dutch  vessels  on  the  high  seas^  and  even  pillaging  or 
seizing  them,  under  pretext  of  clandestine  commerce.  After 
many  unavailing  representations  and  complaints,  the  English 
proceeded  to  reprisals,  and  finally  to  war*  The  States  Gene- 
ral, who  obtained  during  these  irregularities  some  satisfrction 
from  Spain,  remained  neutral.  The  principal  motive  to  ikm 
resolution  was  the  great  profit  which  they  promised  them^ 
selves  from  the  commerce  of  Spam.    But,  instead  of  profit, 
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tbe  Dfatcb  mefchanls  had  immense  losses  to  sustain,  the  Eng- 
luh  seizing  a  great  number  of  their  vessels,  on  pretence  of 
their  being  laden  with  Spanish  or  contraband  goods,  and  even 
declaring  to  be  good  prise  vessels  laden  with  the  latter,  al- 
though this  proceeding  was  diametrically  opposed  to  the  com* 
mercial  treaties  made  between  England  and  tbe  States,  and 
particularly  that  of  1074,  which  was  still  in  force.  In  answ^ 
to  complaints  often  reiterated,  the  English  ministers  gave  it  to 
be  understood  that  the  laws  of  the  kingdom,  which  authorized 
Mch  proceedings,  had  a  preference  over  treaties.  Thus  the 
grievances  continued  while  the  war  lasted,  at  the  end  of  which 
the  Dutch  merchants  stated  an  account  of  damages  amounting 
io  eighteen  millions  of  florins. 

143.  To  this  war  between  the  Spaniards  and  English  suc- 
ceeded a  new  one  between  France  and  Great  Britain,  occa- 
sioned by  the  disputes  concerning  the  Austrian  succession, 
which  produced  between  Great  Britain  and  the  neutral  powers 
Aew  contmversies  respecting  commerce.  The  roost  remark* 
ftUe  was  that  with  Prussia,  because  the  two  parties,  in  vindi- 
cation of  their  respective  pretensions,  published  writings, 
wherein  some  controverted  points  in  this  part  of  the  law  of 
nations  are  discussed:  for  which  reason  I  deem  it  proper  to 
give  an  account  of  what  is  most  essential  in  this  dispute  and 
in  these  writings. 

144.  At  the  commencement  of  the  war  between  France 
and  Great  Britain,  in  1744,  the  king  of  Prussia,  through  his 
miniscer,  resident  at  the  court  of  Great  Britain,  demanded  of 
the  British  court  what  it  was  that  was  properly  regarded  as 
contraband,  and  whether  under  this  denomination  were  com- 
prehended grain.  Wood,  timber,  copper,  sail-cloth,  linseed  and 
the  like^  in  order  that  he  might  instruct  his  subjects  how  to 
conduct  themselves  in  their  commerce.  The  answer  of  lord 
Catteretf  then  secretary  of  state,  in  its  essential  parts,  was  as . 
follows:  '<  that  none  but  vessels  were  excepted  carrying,  war- 
Hhe  munitions  to  the  enemies  of  the  English  nation."  To  a 
fepeated  demand  he  made  answer,  *^  that  they  declared  free 
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goodsy  wood  and  other  materials  for  the  building  of  ships, 
cordage,  sails,  tar  (scmences  de  lin),  &c.''  He  added  ^  that 
Prussian  subjects  would  not  be  hindered  in  their  comaierce, 
unless  carrying  warlike  munitions,  specified  in  all  comoaeroial 
treaties,  to  enemies  of  the  English  nation,  nor  provisions  to- 
besieged  or  blockaded  places:  that  in  other  respects  the  free- 
dom of  commerce,  with  regard  to  neutral  powers,  would  re- 
main on  the  same  footing  as  in  time  of  peace*^'  Notwithstand- 
ing these  positive  declarations  of  a  British  minister,  confim- 
ed  some  time  afterwards,  1 747,  in  some  manner,  by  another, 
the  earl  of  Chesterfield,  also  secretary  of  state,  the  English 
cruisers  had  taken  eighteen  Prussian  vessels,  and  thirty-three 
others,  Danes,  Swedes,  Dutch  and  Hamburghers,  all  neutral^ 
which  were  freighted,  in  whole  or  part,  by  Prussian  subjects. 
These  vessels  were  stopped  at  sea,  and  taken  into  England, 
where  some  of  them  were  detained  two,  three,  four,  as  much 
as  ten  months,  and  even  more  than  a  year,  and  after  being 
finally  released,  costs  and  expenses  decreed  to  the  captors,  by 
which  proceeding,  as  well  as  the  confiscation  of  the  merchant 
dise  found  on  board  of  some  of  them  (two  cargoes  of  wood, 
and  one  of  rye),  on  pretext  that  they  were  either  contraband 
or  enemies'  property,  or  at  the  risk  of  an  enemy  oiener,  the 
Prussian  subjects  had  suffered  very  considerable  damage,  be* 
sides  which  some  of  the  vessels  had  been  pillaged  by  the 
eruisers,  and  the  seamen  horribly  beaten.  This  proceeding, 
they  said,  was  contrary  to  natural  law  and  that  of  nationSf 
agreeably  to  which  navigation  and  maritime  commerce  re- 
mained free  to  all  nations.  Nothing  more,  therefore,  was 
allowable  for  the  English  cruisers  than  to  demand  of  the  ves« 
sels  they  met,  destined  for  France  or  Spain,  whether  they  had 
Contraband  goods,  for  which  points  the  exhibition  of  ^  sea- 
letters  and  bills  of  lading  would  suffice,  nor  was  it  at.  all  ne- 
cessary to  examine  the  vessel,  or  to  send  her  into  w  E^gUfih 
port.  It  being  permitted  to  Prussian  subjects  to  trade  to 
Spain  and  France,  and  commerce  being  usually  carried  on  by 
purchase,  or  by  exchange  or  conuoission,  all  of  which  should 
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be  alkmed  to  tiieiii*  According  to  the  universal  law  of  na^ 
tioas,  a  belligerent  not  being  at  liberty  to  attack  his  enemy  in 
a  neutral  place,  nor  to  seise  bis  goods  there,  and  the  Prussian 
ships  being  such  a  neutral  place,  the  English  cruisers  could 
not  seize  on  them  or  any  of  their  effects,  it  being  the  same 
thing  to  take  them  from  a  neutral  country  as  from  a  neutral 
Tessek  which  was  likewise  established  by  the  treaties  be- 
tween England  and  the  United  Provinces,  agreeably  to  which 
free  sbipa  made  free  goods.  The  king  of  Prussia,  therefore, 
demanded  a  suitable  satisfaction  for  his  subjects,  injured  by 
so  unjust  a  proceeding,  declaring,  at  the  same  time,  that  he 
would  not  stop  to  inquire  whether  the  French  merchants  bad 
sent  the  things  en  commission  to  neutral  places,  nor  whether 
they  were  laden  at  their  risk.  And  as  to  these  complaints,  an- 
swer had  always  been  made  in  England  that  ijiese  kinds  of 
aflbirs  belonged  to  the  courts  of  admiralty,  who  would  decklo 
them  according  to  the  laws  of  the  country,  and  that  neither 
the  king  nor  his  ministers  could  make  the  least  change  in 
diera;  it  was  thereupon  remarked,  that  the  English  regency 
had  BO  right  to  take  to  itself  jurisdicticm  over  a  neutral  sove- 
leign,  or  his  subjects,  nor  over  their  vessels,  in  a  place  not 
suligoct  to -the  crown,  and  where  the  Prussians  had  as  much 
right  as  the  Ei^sh:  that  two  powers  being  in  dispute,  the 
laws  of  the  country  could  not  be  alleged  on  either  side,  be- 
cause the  one  was  not  subject  to  them,  but  that  both  should 
treat  throi^  their  respective  courts,  and  terminate  the  afiair 
by  common  consent,  according  to  the  law  of  nations,  or 
means  thereon  founded;  that  the  king  of  Prussia  was  not 
obliged  to  acknowledge  the  incompetent  tribunals  of  Eng- 
land, nor  to  subject  hiouielf  to  their  decisions;  that  as,  not- 
widiatanding  all .  his  protestations,  they  continually  referred 
him.  to  the  tribunals  and  laws  of  England,  he  had,  in  considera- 
tion of  his  equal  rights  with  those  of  Great  Britain,  establish- 
ed a  commission  for  examining  judicially,  according  to  the 
universal  law  of  nations,  the  grievances  of  his  subjects,  and 
for  fnrmiag  a  just  liquidation  of  their  demands.  These,  with 
interest  up  to  the  10th  of  July,  1762,  amounting  (o  194,725 
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crowns,  the  king,  at  the  iofltftnceol  h»  subjects,  attached  the 
capital,  which,  by  reason  of  Silesia,  he  was  bound  to  pay 
certain  English  individuals,  in  older  thereby  to  indemnify  his 
subjects  for  their  losses.  [This  is  the  contents  of  a  writing, 
published  by  the  court  of  Prussia,  under  the  title  of  an  Expo- 
sition of  the  Motives  founded  oa  the  universally  received  Law 
of  Nations,  which  had  determined  the  king,  at  the  reiterated 
instances  of  his  subjects,  to  attach  the  capital  which  his  ma- 
jesty had  prombed  to  reimburse  the  subjects  of  Great  Britain 
by  virtue  of  the  treaties  of  peace  of  Breslau  and  Dresden, 
and  to  obtain  for  his  subjects  from  the  said  capital  indemnity 
for  the  losses  they  had  suffered  by  the  depredations  and  vio- 
lence of  English  cruisers  exercised  upon  them  on  the  high 
seas.  At  Berlin  175i-4.] 

145*  The  king  of  Great  Britain  referred  the  grievaik;e« 
and  demands  of  the  court  of  Prussia  to  a  consultatimi  of  four 
of  the  first  English  lawyers,  whose  ophiiott  was  afterwafda 
communicated  in  a  letter  from  the  duke  of  Newcastle,  then 
secretary  of  state,  to  Mr*  Michell,  secretary  of  legation  to 
his  Prussian  majesty  by  way  of  answer  to  the  exposition  of 
motives  before  cited.  According  to  the  opinion  of  these  law- 
yers the  declaration  given  by  the  British  ministers  to  the 
Prussian  amounted  to  nothing.  Vessels  of  war  and  cruisers, 
say  they,  cannot  abstain  firom  making  captures  by  virtue  of 
lord  Carteret's  verbal  declarations,  inasmuch  as  they  never 
had  nor  could  buve  any  knowledge  of  them.  The  veriMd  de^ 
clarations  of  a  minister  made  in  conversation  may  indeed 
make  known  what  f he  himself  thinks  contraband  accoidit^  to 
the  law  of  nations,  but  never  can  be  extended  as  having  ^ 
force  of  a  treaty  made  to  derogate  from  the  said  law  of  na- 
tions. The  English  lawyers  do  not  deny  that  die  Prussian 
vessels  and  other  neutral  vessels  freighted  by  Pmssian  sub- 
jects, had  been  stopped  at  sea,  examined,  sent  into  English 
ports,  and  detained  for  a  longtime;  that  the  gixnls  of  some 
of  them  had  moreover  been  confiscated  as  contraband  (diip- 
timber)  or  enemies'  property,  and  that  some  of  these  VMseh) 
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wlick  were  lib«r%t«d,  bad  been  coadtmiied  to  pay  expesseAi 
that  nevertheless  thai  wag  done  justly  because  a  vessel  aad 
cargo  wiKMft  pfoofii  of  prop^y  are  not  on  board  at  the  tina 
of  saiziue,  shoald  not  only  bear  her  own  cbargesy  but  like** 
wise  accoiding  to  cirouoiitanGes  pay  the  cruiser  thoee  be  has 
iacurred  [94»]  which  wgA  the  case  with  niaay  of  the  Prussiaa 
tesicls.    Some  of  then,  it  was  remarked,  had  been  restored 
by  the  cruisers  themselves,  and  the  Prussian  subjects  so  fully 
aatisfied,  that  they  had  not  coosplaiaed  to  any  English  tribu* 
aaL    The  lawyers  do  not  aoknowledge  the  freedom  of  the 
aea  and  navigation  alleged  on  the  part  of  Prussia,  but  can* 
tend  on  the  other  hand  that  the  law  of  nations  pennilted  bel* 
ligemts  to  take  the  goods  of  an  enemy  from  a  neutral  vesaei, 
and  they  cite  in  proof  the  Italian  book  called  11  Coasolato  del 
Mare,  and  the  opinioiis  of  Grotios,  Voetius,  IjDccenius,  and 
adi^rs,  as  well  as  the  treaties  made  by  England  in  1661  with 
Sweden  and  in  1669  with  Denmark.    They  therefore  pro- 
nounced the  pnnciple  that  free  ships  make  free  goods,  for 
widek  the  Prusnans  had  contended,  false  and  inadmissible. 
On  the  contrary  they  pretend  that  the  power  to  take  en^nies' 
goods  from  neutral  vessels  is  the  indubitable  law  of  nations 
and  the  rule  which  nothing  proved  better  or  more  forcibly 
than  the  exceptions  to  it  in  several  treaties  of  commerce,  of 
whkh  they  cited  two  concluded  by  England  with  France,  two 
between  her  and  the  United  Provinces  and  between  her  and 
Portugal,  and  one  of  France  with  the  United  Provinces.    To 
the  objection  that  England  could  take  to  herself  no  jurisdic- 
tion over  the  subjects  and  vessels  of  a  neutral  sovereign,  on 
One  high  seas,  as  a  place  where  the  English  and  the  Prussians 
had  equal  r^;ht8,  these  lawyers  answered  that  according  to  the 
law  of  nations  the  only  tribunal  competent  for  these  judgments 
waa  the  tribunal  of  the  captor's  sovereign;  that  in  England 
they  did  not  proceed  in  these  affairs  according  to  the  lawf  of 
England,  but  according  to  the  law  of  nations  conformably 
with  which  the  master  ot  the  vessel  and  the  owners  were 
bound  to  prove  their  property,  that  in  case  the  sentence  of 
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Ike  admiralty  court  was  deemed  unjust  or  erroneous,  an  ap- 
peal niight  be  taken  to  a  superior  tribunal,  and  that  if  that 
was  not  done,  the  parties  thereby  recognised  the  justice  of 
the  sentence.  Here  the  English  lawyers  pronounce '  great 
bologiuns  on  the  impartial  administration  of  justice  in  their 
admiralty  courts,  since,  say  they,  the  Prussian  subjects  on 
the  occasion  of  their  vessels  that  were  seiaed,  had  not  entered 
an  appeal  but  in  one  single  case,  and  that  consequently  they 
were  well  convinced  in  their  consciences  of  the  justice  of  the 
original  sentence.  They  add  that  this  mode  of  judicial  pro- 
ceoding  in  aflhirs  of  this  sort  was  indicated,  confirmed  and 
authoriiBed  by  a  great  number  of  treaties,  fifteen  of  which  they 
cite,  that  any  other  method  would  be  manifestly  unjust,  ab* 
surd  and  ifapracticable,  and  that  thus  the  Prussian  subjects 
who  had  claims  against  any  inhabitant  of  England  could  not 
address  themselves  for  that  to  the  king  their  master  but  to 
the  English  tribunals.  Finally  these  lawyers  declared  the 
attachment  laid  by  way  of  reprisal  on  the  money  hypothe- 
cated in  Silesia  to  be  unjust.  It  is  beyond  dispute,  say  they, 
that  the  refusal  to  pay  this  debt  would  be  a  manifest  infirac- 
tion  of  his  Prussian  majesty's  engagements,  and  a  positive 
renunciation  on  his  part  of  the  treaties  in  which  the  payment 
had  been  promised. 

146.  The  court  of  Prussia  had  a  reply  published  in  which 
they  complained  of  the  refusal  to  recognise  the  validity  of  the 
verbal  declaration  first  given  by  the  English  minister,  although 
it  was  not  dared  to  disavow  it,  which  was,  say  they,  a  v^ 
unbecoming  evasion.  The  great  injustice  done  to  the  Prus- 
sian subjects  by  the  confiscation  of  their  unprohibited  goods 
(timber,  rye)  and  efiects  belonging  to  French  merchants,  by 
the  long  detention  of  their  vessels,  and  their  unreasonable 
condemnation  to  expenses,  were  again  dwelt  upon.  It  was 
renihrked  that  the  cruisers,  after  having  taken  what  they  lik- 
ed firom  the  Prussian  vessels  i^stored  by  themselves,  had  in- 
deed released  them,  not  finding  any  thing  objectionable  in 
their  documents,  but  after  a  detention  of  near  two  months 
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ihat  the  masters  of  these  vessels  after  such  losses,  had  nalt^ 
rally  preferred  retumiog  to  sea  and  pursuing  their  voyage 
than  to  prosecute  the  cruisers,  and  plead  against  them  not 
without  enormous  expenses,  and  that  it  was  tbroagh  such 
jBQotives  that  the  Prussian  subjects  had  not  appealed  from  the 
ui^u&t  sentences  of  the  English  admiralty  courts,  which,  in 
almost  every  case,  even  of  the  most  manifest  injury  on  the 
part  of  the  cruiser,  had  discharged  him  from  all  costs,  and 
placed  them  to  the  account  of  the  owner  of  the  vessel  unjustly 
taken*  They  insisted,  as  befiore,  that  the  principle,  according 
-to  which  free  ships  make  free  goods  was^the  rule  of  the  law 
of  nations,  to  which  the  usage  was  diametrically  repugnant 
of  casting  the  jj^ooi  of  their  property  upon  the  master  of  the 
Tessel  and  the  owners  of  the  goods,  which  was  evidently  an 
iofastice*  Many  cases  were  mentioned,  wherein  the  English 
adfluralty  courts  had  pronounced  sentences  altogether  arbttra- 
xy  aad  partial^  adjudging  goods  to  be  contraband  and  confis- 
cable, which  were  notoriously  not  so  (timber,  rye)  and  coun- 
teaaocinic  the  cruisers,  to  whom  costs  of  suit  and  others  had 
Ibeen  awarded  notwithstanding  the  openly  unjust  seizure  of 
their  vessels*  Finally  it  was  shown  that  foreigners  were  not 
JO  absolutely  bound  to  carry  their  complaints  before  foreign 
courts  of  admiralty  but  that  they  might  carry  them,  above  all 
when,  as  in  the  present  case,  they  had  suffered  great  damages 
and  injuries,  before  their  sovereign,  who  had  a  perfect  right 
to  have  the  cause  examined,  and  if  it  appeared  just,  to  de- 
mand saUsftu:tion  for  it«  To  the  complaints  concerniog  the 
adxure  of  the  sums  due  to  certain  Englishmen,  hypothecated 
in  Silesia,  a  aimiiar  case  was  offered  to  the  English  court, 
whereio  the  same  proceeding  had  been  observed  towards  the 
United  Provinces  by  England,  which  the  king  of  Prussia  now 
irarsued  towards  her.  It  would  be  too  difiuse  a  work  to  say 
any  thing  more  of  this  famous  quarrel.  1  will  add  only  that 
the  a&ir  remained  in  this  way  for  several  years  between 
Gfeat  Britain  and  Prussia,  and  that  th^  dispute  was  finally 
fiermineted  by  the  treaty  of  alliance  concluded  bet^ween  the 
No.  XXII.  I  i 
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two  courts  in  1756,  by  virtae  whereof,  for  indemnifying  the 
Prussian  subjects,  twenty  thousand  pounds  sterling  were  al- 
lowed, which  the  king  of  Prussia  caused  to  be  dbtributed 
among  them. 

147.  The  writings  published  on  both  sides  in  this  afiair  fiuv 
nish  a  very  remarkable  example  of  a  dispute,  where  the  par- 
ties were  not  agreed,  nor  could  becodae  so,  on  the  principle 
according  to  which  a  decision  was  to  be  made  on  the  justice 
or  injustice  of  the  seizure  of  their  vessels*  Each  of  them  al- 
leged, in  his  own  favour,  the  law  of  nations.  The  Prussian 
writers  most  frequently  call  it  universal  and  natural,  the  Eng- 
lish name  it  simply  law  of  nations,  without  deciding  whether 
they  understand  by  this  name  the  universal  law  of  nations  or 
the  particular  law  of  Europe,  although  it  would  seem  as  if 
they  spoke  of  the  latter  only.  The  Prussians  defend,  with 
respect  to  neutral  vessels,  the  principle  that  free  ships  make 
free  goods,  which  agrees  with  the  universal  law  of  nations. 
f48.]  And  the  new  European  law  #f  nations  has  adopted  it, 
but  with  this  addition,  that  goods  on  board  enemy  vessels  are 
confiscable,  together  with  the  vessels;  which  principle  is  like* 
'  wise  recognised  by  the  Prussians.  They  maintain,  therefore,* 
according  to  the  universal  law  of  nations  and  that  of  Europe, 
that  the  cargo  of  their  vessels,  as  neutrals,  should  be  free, 
though  it  be  enemy  property,  and  in  return  they  acknowledge 
that  their  effects  on  board  enemy  vessels  are  confi^icable.  The 
English  lawyers  absolutely  deny  the  principle  that  free  ships 
make  free  goods,  as  founded  on  the  law  of  nations.  They 
stssert,  on  the  contrary,  that  it  is  established  only  in  some  trejBi* 
ties  (of  which  they  recite  five),  as  an  exception  to  a  general 
rule,  according  to  which  enemy  goods,  found  on  board  a 
friendly  vessel,  are  confiscable.  This,  say  they,  is  the  law  of 
nations,  and  to  prove  it  they  refer  to  the  Consolato  del  Mare, 
to  the  authority  of  Grotius  and  other  sages,  and  finally  to  two 
commercial  treaties,  made  between  the  English  crown  and 
those  of  Denmark  and  Sweden.  Thus  the  two  parties  are  ia 
open  coBtradiction»    Let  us  now  see  which  of  the  two  oppo- 
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site  assertions  is  the  more  confonnable  to  justice  and  truth, 
liie  first  proof  displayed  by  the  English  lawyers  in  their  de- 
fence is  the  Consohto  del  Mare.    But  this  book  has  never 
been  a  Jaw  for  the  nations  of  Europe;  fo;*,  however  the  regu- 
lation contained  in  it  may  have  beeu  adopted  in  remote  times, 
that  enemies'  effects  might  be  seized  in  a  friend's  ship,  it  has 
not  been  received^as  a  law,  because  contained  nn  this  book, 
but  as  a  custom  insensibly  introduced,  and  by  tacit  consent, 
because  the  people  of  Europe  have  established  it  in  their 
commercial  treaties.  [92.]    This  custom  was  therefore  the 
European  law  of  nations  in  these  affairs.    But  as  a  custom 
may,  in  like  manner,  be  tacitly  abrogated,  and  a  new  one  sub- 
stituted for  it,  such  has  been  the  fate  of  this  one,  and  it  was 
changed  for  very  sufficient  reasons.  [109,  110.]    Since  the 
year  1646,  in  order  to  prevent  a  great  many  inconveniences 
which  were  a  necessary  consequence  of  the  ancient  custom, 
smother  rule  has  been  established,  according  to  which  free 
ahips  make  free  goods;  that  is  to  say,  in  a  neutral  vessel  ene- 
my goods  are  free,  as  in  an  enemy  vessel  neutral  goods  are 
c^onfiscable.    This  then  is  the  new  European  law  of  nations, 
which  is  recognised  and  received  by  almost  all  the  states  of 
Europe.    The  English  lawyers  are  therefore  almost  a  whole 
century  behind  hand  with  their  pretended  law  of  nations; 
for  then  they  might  have  written  and  reasoned  in  the  manner 
they  have  done.    They  did  not  recollect  that  the  ancient  cus- 
tom, and  with  it  the  ancient  law  of  nations,  has  been  abro- 
gated.    The  face  of  things  being  thus  entirely  changed^  the 
Consolato  del  Mare  can  be  of  no  weight  nor  authority,  and 
the  opinions  of  Grotius,  Loccenius,  Voetius,  Zoucheus,  can- 
not any  more  be  decisive.    For  as  when  they  wrote,  the  an- 
cient rule  was  yet  followed,  according  to  which  the  goods  of 
an  enemy  were  good  prize,  in  the  vessel  of  a  friend,  they 
could  not  but  support  it  in  their  writings.     The  sentiments  of 
these  illustrious  men,  and  other  sages,  would  be  therefore  as 
little  pertinent  to  prove  the  law  of  nations,  in  this  point,  as  the 
Consolato  del  Mare.    The  proof  sought  for  in  treaties  by  the 
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English  lawyers  » in  truth  more  I'elevBnt;  but  here  these  trea^- 
ties  are  evidently  against  them,  not  for  them.  They  allege  only 
two,  which  England  concluded  with  Sweden  and  Denmarir, 
and  in  which  the  old  rule  is  established.     But  on  the  other 
hand,  in  the  treaties  of  commerce  made  since  1S46,  and  in 
part  by  England  herself,  there  are  at  least  tbtrty  wherein  the 
new  rule  is  adbpted,  that  free  ships  make  free  goods.  [100.] 
Here  there  are  thirty  (without  counting  those  made  with  the 
barbarous  states)  against  two,  and  consequently  a  very  great 
^umb^r  against  a  very  small  one.    The  former,  therefore, 
must  make  the  rule,  the  latter  the  exception,  and  so  much  the 
more  from  the  former  being  recent,  the  latter  old;  for  that 
very  clearly  proves  the  intention  entertained  by  the  European 
states,  to  abandon,  in  affairs  of  this  sort,  the  ancient  law  of  ■ 
nations,  and  to  introduce  n  new  one.  [It*]    Of  all  the  new 
treaties  which  have  been  rendered  public,  not  one  is  to  be 
found  in  which  the*ancient  rule  is  retained,  unless  that  is  to  be 
referred  there  which  France  concluded  in  1716  with  the  Hanse 
towns,  and  which  contains,  in  a  very  irregular  manner,  one 
article  of  the  old  law  of  nations,  and  ime  other  oi  the  new* 
[104.]  Since  then,  in  regafd  to  states,  between  whom  and 
the  belligerents  there  existed  no  treaty  of  commerce,  the  an- 
cient rule  was  observed  in  foimer  times,  it  follows  at  present* 
that  the  new  one,  whose  usage  is  received  every  where,  must 
be  observed  in  like  manner,  which  was  what  die  king  xsi 
Prussia  demanded  for  his  subjects;  but  the  British  court  re- 
fusiil;  it,  and  proceeding  against  them,  according  to  the  an- 
cient rule,  this  was  a  subject  of  very  just  complaint,  because 
no  state  has  a  right  to  force  another  to  submit  to  a  law  which 
it  does  not  acknowledge. 

1 48.  The  losses  of  the  Prussian  subjects,  for  which,  how- 
ever, they  were  in  some  measure  indemnified,  was  not  by  a 
great  deal  so  great  as  that  suffered  by  the  Dutch  meirhants, 
in  the  war  which  began  in  1755  between  Prance  and  Ghreat 
Britain.  The  French,  seeing  their  commerce  with  their  islands 
in  the  West  Indies  in  great  danger,  resolved  (which  in  time  of 
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peace  is  ne?er  done)  tp  carry  it  on  through  foreign  vessels, 
and  particularly  those  of  the  Dutch,  who  vouldgo  in  quest  of 
the  merdiandise  at  the  islands,  and  carry  it  either  to  the  ports 
of  the  United  Provinces  or  to  those  of  France.  But  the  Eng- 
lish  soon  disturbed  this  navigation,  because,  said  they,  it  was 
carrying  on  the  commerce  of  France  under  the  name  of  neu- 
trality,  and  protecting  it  against  the  vessels  of  war  of  the 
English  and  their  cruisers.  Being  masters  of  the  whole  ocean, 
they  seized  not  only  a  very  great  number  of  the  Dutch  ves- 
sels, returning  from  the  West  Indies,  or  even  from  the  Dutch 
colonies,  and  destined  for  ports  of  France  and  Holland,  but 
also  those  going  from  ports  of  France  and  the  United  Pro- 
vinces to  the  West  Indies.    They  captured  also  many  vessels 
making  sail  towards  Spain,  Portugal  and  other  neutral  coun- 
tries, or  returning  from  them.    Several  were  pillaged  at  sea 
by  the  English  cruisers^  and  the  captains  and  sailors  ilUtreat- 
ed.     In  the  two  years  1 757  and  1 758  alone^  as  many  as  three 
hundred  Dutch  vessels,  in  the  European  and  American  seas, 
were  either  pillaged  or  sent  into  English  ports,  where,  after  a 
long  detention,  tliey  were  condemned  as  good  prize,  part  with 
the  cargo,  part  that  alone.    Four  lists  of  them  were  published 
in  Holland.   According  to  the  first,  containing  a  hundred  ves- 
sels, for  the  most  part  pillaged,  the  account  of  damages 
amounted  to  439,190  florins;  according  to  the  three  others, 
among  which  there  was  a  great  many  confiscated,  and  many 
pillaged:  the  damages  were  estimated  at  more  than  eleven 
millions.    Upon  this  the  Dutch  merchants  complained  o^o 
great  injustice  of  the  English  courts  of  admiralty,  above  all 
iif  America,  of  their  strange  and  irregular  proceedings,  of  the 
long  detention  of  their  vessels,  of  their  confiscation,  and  that 
of  most  of  their  free  goods,  under  pretext  of  French  property. 
Almost  all  the  cities  of  Holland  presented  request  on  request 
to  the  States  General,  to  those  of  Holland,  and  to  the  princess 
governess  at  that  time.    They  implored  the  aid  of  government 
forthe  protection  of  navigation  and  commerce.  Frequent  and 
reiterated  remonstrances  were  made  to  the  British  court,  as 
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ivell  by  the  ordinary  envoy  of  the  States,  as  by  an 
nary  embassy.  Ail  was  in  vain:  the  captures  continued  as 
usual.  Every  day  saw  Dutch  vessels  condemned,  at  one  time 
under  one  title,  at  another  under  another.  These  proceedings 
irritated  and  embittered  the  people  in  the  United  Provinces, 
particularly  in  Holland.  They  began  to  talk  of  reprisals. 
But  this  was  warmly  resented  in  England,  and  by  this  mena« 
cing  declaration,  '<  that  in  case  the  province  of  Holland,  or 
the  commercial  towns  therein  situated,  for  the  pretended  pro* 
tection  of  their  commerce,  should  equip  and  send  to  sea  iroDi 
eighteen  to  twenty-five  ships  of  war  (which  they  had  not  a 
right  to  do,  by  virtue  of  their  union  with  the  other  provinces), 
these  ships  would  be  treated  as  pirates;  and  that  if  the  States 
General  equipped  a  fleet  for  that  purpose,  it  would  be  consi- 
dered a  declaration  of  war.''  This  proceeding  seems  to  have 
been  a  little  irregular  against  a  free  state,  which,  in  making 
this  naval  armament,  would  have  done  nothing  illegithnate; 
for  the  carriage  of  the  products  of  the  French  islands  to  the 
ports  of  France  and  the  United  Provinces  was  not  the  only 
cause  of  these  disputes.  There  were  many  others.  The  vio- 
lence of  the  English  cruisers  and  their  depredations,  the  navi- 
gation of  the  Dutch  to  their  own  colonies  and  to  neutral  coun- 
tries disturbed,  the  unjust  seizure  of  their  merchant  vessels, 
carrying  on  only  a  commerce  permitted  on  the  footing  of  trea- 
ties subsisting  between  the  two  powers,  were  sufficient  rea- 
sons for  guarding  against  such  enterprises,  and  opposing  force 
to  force.  Yet  the  Dutch  vessels  of  war  destined  to  protect 
commerce  against  these  piracies,  were  to  be  treated  as  pirates. 
The  pretended  cause  that  the  province  of  Holland,  by  virtue  of 
the  union  of  the  seven  provinces,  had  not  by  itself  power  to 
send  a  fleet  to  sea,  was  not  a  valid  cause.  That  was  an  a&ir 
altogether  municipal,  which,  at  any  rate,  Holland  might  have 
to  settle  with  the  States  General,  but  which  was  not  within  the 
jurisdiction  of  a  third  parly,  no  right  in  the  world  having 
given  the  power  to  judge  of  it.    But  let  us  consider  for  a  mo- 
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dent  wbftt  is  most  essential  in  this  dispute,  and  the  reasons 
made  use  of  by  the  two  parties  in  defence  of  their  cause* 

149.  The  knot  most  difficult  to  untie  was  this:  that  the 
Dutch  carried  on  a  very  profitable  trade  to  the  French  West 
India  islands,  bringing  back  from  them  their  products  to 
France,  as  well  as  carrying  French  goods  to  those  islands* 
la  this  manner  the  best  part  of  the  commerce  of  France  had 
fallen  into  the  hands  of  the  Dutch,  and  was  carried  on  in 
Dutch  bottoms.  This  was  what  the  English  considered  ille- 
gitimate because  it  was  prejudicial  to  them,  the  vessels  and 
efiects^f  the  French  being  thus  sheltered  from  attack  and 
pursuit  of  the  English  ships  of  war  and  cruisers.  They  there* 
fore  cut  the  knot.  They  seized  all  the  Dutch  vessels  employ- 
ed in  this  trade,  and  declared  them  good  prize.  On  the  com- 
plaints of  the  Dutch,  and  in  order  to  justify  this  proceeding, 
they  alleged  the  treaty  concluded  in  1674,  between  the  crown 
of  England  and  the  United  Provinces,  accordbg  to  which 
'*  freedom  of  navigation  and  commerce  in  any  sort  of  mer^ 
chandise  ought  not  to  be  interrupted  by  reason  of  war,  but 
should  be  extended  to  all  goods  which  were  transjiorted  in 
time  of  ptace^  contraband  alone  excepted:^'  which  signifiedi 
they  said,  ^^that  trade  might  be  continued  during  war  in 
the  same  manner  that  it  bad  been  in  tim^  of  peace.''  Now, 
continued  they,  the  trade  of  the  Dutch  to  the  French  islands 
has  been  but  quite  recently  begun,  and  since  the  commence- 
ment of  the  war  (for  in  time  of  peace  it  was  restricted  merely 
to  France)  and  thus  it  could  not  be  understood  in  the  treaty 
of  1 674«  And  as  the  Dutch  vessels  do  not  trade  but  by  spe- 
cial p^nnission  of  the  French,  they  could  not  be  considered 
but  as  vessels  of  that  nation  which  alone  has  a  right  to  give 
such  permission,  that  is  to  say,  as  French  vessels,  and  conse- 
quently they  may  be  seized  and  condemned.  [Answer  to  the 
Memorial  concerning  the  capture  and  detention  of  Dutch  ves- 
sels going  to  and  coming  from  French  islands.  London,  1758. 
see  the  Monthly  Review  for  December  1758.  p.  578.  vol.  19.] 
The  Dutch  alleged  the  same  treaty  of  IC74  and  the  principle 
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therein  adopted,  that  free  ships  make  free  goods;  agreeably  t<> 
which  French  goods  laden  on  board  Dutch  vessels  could  not  be 
seized  there.  Astoihe  libertyof  navigatingfromFrencbportsto 
French  islands,  and  from  them  to  France,  they  deemed  it  proved 
by  the  declaration  of  the  same  treaty  made  with  a  common  ac- 
cord in  1675,  because  according  to  that  ^'  the  vessels  of  the 
subjects  of  either  party  might  not  only  pass  and  trade  from 
a  neutr^  port  or  place  to  an  enemy  port  or  place,  but  also 
from  one  enemy  port  or  place  to  another  enemy  port  or  place, 
whether  the  said  places  belonged  to  the  same  prince  or  to 
several  princes,  with  whom  the  other  party  might  be  ^  war." 
This  declaration  appears  to  be  favourable  ta  the  Dutch  and 
to  place  the  right  on  their  side.  But  it  was  too  feeble  against 
a  nation  ^hich  ruled  the  seas*  The  seizure  and  confiscation 
of  Dutch  vessels  continued  therefore  as  they  had  begun  until 
the  end  of  the  war;  and  the  merchant  losaes  amounted  at 
last  to  an  exorbitant  sum,  which  smne  estimated  at  one  hun- 
dred millions.* 

*  An  American  oooft  ooadmuM  an  Americaa  vessel  to  tlie  penalties  of 
prise  of  war  because  the  has  a  Britiab  Uoeoae  on  board  in  time  of  war  be- 
tween the  United  States  and  Great  Britain.  The  reason  of  the  law  ift 
the  life  of  the  law;  and  the  reason  of  this  condemnation  is,  that  the  Ameri- 
can  becomes  hostile  by  placing  herself  under  hostile  protection.  If  s(H 
does  not  the  same  principle  sanction  the  rule  of  56?  The  Engbsh  con- 
demned the  Dutch  ressels  becaose  th^  carried  on,  by  Frent^permMim 
or  liceiiM,  a  trade  not  open  to  them  in  time  of  peace.  They  therefore  be- 
Gsnie  identified  with  the  French,  beings  under  French  protectioOf  said  the 
English.  The  answer  the  Dutch  made  to  tliis  argument  was  that  free 
ships  make  free  goods.  But,  without  tlie  acknowledgment  of  this  princi- 
ple, does  not  the  rule  of  56  appear  to  be  maintained  h}'  the  principle^  or 
reason  of  our  condemnations  in  the  license  cases? 

The  rule  of  56,  the  orders  in  council  lor  unlimited  paper  blockadei} 
the  most  enormous  catakgue  of  contrabaod,  even  the  inaltrealmeDt, 
though  not  perhaps  the  impressment,  of  seamen,  seem  to  have  examples  in 
ihe  practice  and  even,  some  of  them,  in  the  treaties  of  all  maritime  na- 
tions.    It  comes  therefore  to  this.— either  establish  that  free  ships  make 

free  goods,  or  equip  navies.    No  other  alternative  remains. 

Tr. 
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150.  The  revolt  of  the  English  colonies  in  North  AmeriGa 
was  an  occasion  which  France  eagerly  seized  upon  to  strike 
a  severe  blow  at  the  power  which  had  triumphed  in  the  last 
war;  and  it  was  not  neglected.  Louis  XVI,  supported  the 
American  colonies;  he  made  .^n  alliance  with  them  and  ac- 
knowledged them  as  free  and  independent  colonies.  This 
proceeding  most  necessarily  light  up  the  flame  of  a  new  war^ 
which  could  not  foil  to  expose  the  navigation  and  commerce 
o(  neutral  nations  to  many  difficulties  and  dangers.  The  court 
of  France  caused  to  be  published,  36th  July  1778,  an  ordinance 
forbidding  its  cruisers  to  take  or  send  into  French  ports  neu« 
tral  vessels,  although  coming  from  or  going  to  enemies'  ports, 
excepting  only  contraband  goods  which  were  to  be  slopped 
and  confiscated.  But  it  reserved  to  itself  the.  revocation  of 
this  liberty  in  case  the  adverse  party  should  not  make  a  simi- 
lar declaration  in  the  term  of  six  months.  This  ordinance 
was  very  rigorous  in  some  articles.  It  purported,  among 
other  things,  that  a  vessel  laden  with  contraband  destined  for 
the  enemy  should  be  confiscated,  with  all  the  cargo,  if  the 
oontraband  goods  constituted  the  one«third  part  which  was 
contrary  to  the  usage  established  in  almost  all  commercial 
treaties:  and  that  the  same  thing  should  take  place  if  an  ene- 
my agent  or  officer  should  be  found  on  board  a  neutral  vessel* 
It  was  likewise  ordained  that  only  the  papers  found  on  l)oard 
ahould  be  received  as  proofs,  and  that  those  brought  afterwards 
should  have  no  credit.* 

151.  The  war  began  by  acta  of  hostility  without  any  forw 
mal  declaration.  The  English  cruisers  seized  not  only  French 
vessels,  but  likewise  many  neutrals,  on  pretence  of  being 
laden  on  French  account,  and  took  them  into  English  ports* 
The  envoys  of  Denmark,  of  Sweden,  of  Prussia  and  the  Unit- 
ed Provinces  immediately  complained  of  this.  People  of 
moderate  sentiments  even  in  England  acknowledged  that  war 
not  having  been  declared,  these  vessels  could  not  be  seised 

*  This  was  rigorous  and  even  unjust,  bein^  contrary  to  (^eral  pnnci* 
fles  of  jumpnidence  and  eomiaon  nsag^e. 
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under  any  colour.  Many  of  them  also  were  restored  Witk 
costs  and  damages*  Contraband  goods,  among  which  were 
placed  8hip«timber  and  other  naval  munitions,  were  bought 
for  account  of  the  admiralty,  and  the  freight  paid^  because, 
it  was  said,  the  freighters  of  these  vessels  had  not  been  ap- 
prised of  the  rupture,  but  for  the  future  that  reason  would  not 
be  available.  The  king  of  Great  Britain  also  published  ao 
ordinance  in  which  it  was  gravely  forbidden  cruisers  to  attack 
or  stop  on  any  pretext,  unlesf  because  of  naval  or  warlike 
munitions,  vessels  or  effects  belonging  to  friendly  princes  or 
states  or  to  their  subjects,  without  certain  and  unequivocal 
proofs  of  the  &lsity  of  the  papers  and  bills  of  lading  ex* 
hibited  to  them.  All  this  was  also  to  be  particularly  observ- 
ed towards  vessels  of  the  United  Provinces,  but  in  like  man- 
ner with  the  exception  of  warlike  and  naval  munitions.  The 
English  cruisers  continued  therefore  to  take  Dutch  vessels 
laden  with  materials  fit  for  ship-building  and  frequently  with- 
out discrimination  sent  the  vessels  into  English  ports.  They 
were  indeed  finally  released  wilh  costs  and  damages;  but  with 
all  that  the  owners  did  not  come  off  without  loss,  having  lost 
the  opportunity  of  a  profitable  sale  by  long  detention.  The 
cities  of  Amsterdam,  Rotterdam  and  many  others  in  Holland, 
of  West  Frizeland  and  of  Frizeland  addressed  themselves  to 
the  states  of  Holland,  to  the  States  General  and  to  the  prince 
stadtholder,  demanding  their  protection  for  the  preservatioa 
of  free  navigation  and  trade.  The  States  General  did  not 
fail  to  make  remonstrances  against  the  outrages  of  the  cruis- 
ers through  their  envoy  in^  London,  and  to  demand  redress 
of  the  grievances,  one  of  the  greatest  of  which  was  the  ne- 
glect of  the  treaties  of  commerce  subsisting  between  the  two 
states,  many  J[)utch  vessels  having  been  seized,  idiose  car- 
goes consisted  but  of  ship-timber,  contrary  to  the  treaty  of 
1674,  which  expressly  puts  timber  and  all  other  materials  fit 
for  ship-building  and  equipment,  in  the  number  of  permitted 
goods*  It  was  also  remarked  that  although  the  timber  was 
paid  for,  yet  that  was  done  only  at  a  price  arbitrarily  fixed* 


152«  Bat  it  seems  that  in  England  they  did  not  chooAe  to 
govern  themselves  so  scrupulously  by  this  treaty,  although 
conceived  in  very  clear  and  simple  terms*  That  appeared  by 
a  decree  of  the  court  of  admiralty,  on  the  subject  of  a  Duich 
vessel,  laden  with  ship-timber.  Both  of  them  being  Dutch 
property,  were  claimed  by  virtue  of  the  treaty  of  1674.  The 
cruiser  maintained  that  the  cargo  was  French  property.  By 
the  decree  it  was  ordered  that  the  vessel  be  restored  as  Dutch 
property,  the  freight  paid,  the  loss  of  time  occasioned  by  the 
i$npiWDtd  (bonifiee)  delay,  and  the  cargo  sold  to  the  commis- 
sioners of  the  admiralty  at  a  fair  price,  for  the  profit  of  the 
owner.  Thiy  judges  published  the  reasons  of  their  decision^ 
which  are  very  remarkable,  because  they  there  display  anew 
the  distinction  between  the  letter  and  the  spirit,  formerly  em- 
ployed by  Louis  XIV,  and  then  so  much  ridiculed  in  England. 
We  should,  say  they,  consider  and  interpret  the  spirit  as  well 
as  the  letter  of  the  alleged  treaty  of  1674,  by  comparing  it 
with  other  treaties  subsisting  between  the  two  states,  particu- 
larly with  those  of  1670  and  of  Breda:  thaL  although  the 
articles  of  pitch,  of  masts,  &c.  are  specially  named  among 
the  unprohibited  articles  by  the  treaty  of  1674,  the  treaties  of 
aoi  older  date  purport  expressly  that  neither  of  the  two  powers 
can  afford  succour  to  the  enemy  of  the  other,  by  furnishing 
arms,  munitions  and  vessels;  that  there  is  no  difference  be- 
tween furnishing  vessels  of  war,  completely  armed,  or  sending 
parts,  of  which  vessels  might  be  soon  composed;  tUat  other- 
wise the  intention  of  the  treaty  might  be  eluded,  if  one  Dutch- 
man should  furnish  masts,  a  second  sails,  a  third  coi'dagCi 
which  would  destroy  the  prohibition  of  succour,  concerning 
which  they  supposed  themselves  secured;  that  the  usage  or 
die  custom,  according  to  which  treaties  have  b|jen  explained, 
formed,  in  the  second  place,  a  very  strong  argument;  the  more 
so  since,  in  the  two  preceding  wars  between  France  and  Eng- 
land, the  States  General  had  been  bound  by  the  same  deci- 
sions; that  is  to  say,  that  they  bad  detained  all  materials  fit 
for  the  marine  which,  were  found  on  board  Dutch  vessels 
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Jbound  for  Prance,  and  that  the  present  case  was  the  same;  tkat 
from  all  these  motives  the  court  had  given  the  said  judgmeifCy 
which  imposed  no  prejudice  on  the  Dutch  owner,  since  he  was 
paid  the  fair  price  of  his  cargo,  the  freight  and  the  damagesi 
interest  caused  by  the  capture  and  detention. 

153.  In  the  Uaited  Provinces,  however,  they  did  not  agree 
to  this  new,  and  besides  unusual  interpretation:  they  insisted 
rather  on  the  letter  of  the  treaty  of  1 674.  In  the  meanwhile 
the  English  cruisers  did  not  discontinue  seizing  Dutch  vessels 
and  sending  them  into  English  ports,  where  they  were  oftea 
declared  good  prize,  or  at  least  their  owners  subjected  to  long 
and  expensive  trials.  In  addition  to  this,  the  suffering  mer« 
chants  complained  that  the  English  cruisers  arrogated  the 
right  of  having  the  bill  of  lading  shown  to  them,  and  even 
breaking  open  for  it;  that  sometimes  they  carried  off  what 
they  liked,  or  wanted,  and  finally  took  away  the  crew,  forcing 
them  to  work  on  board  their  vessels.  The  States  General  re- 
solved thereupon  to  have  their  merchant  vessels  convoyed  by 
ships  of  war.  .  In  order  to  turn  them  from  this,  the  ambassa* 
dor  of  Great  Britain  represented  to  them  that  the  apparent 
irregularity  in  the  conduct  of  England,  with  regard  to  the 
vessels  of  neutral  powers,  navigating  towards  the  ports  of 
France,  was  occasioned  by  the  necessity  of  defending  herself 
against  an  enemy  who  had  always  acted  by  surprise,  that  the 
war  continuing,  and  the  active  enemy  overlooking  nothing  to 
push  it,  the  king  was  put  under  the  obligation  of  taking  cau- 
tion against  his  dangerous  designs,  and  of  looking  to  hit 
own  defence,  and  that  of  his  kingdoms,  that  he  sincerely  de- 
sired to  respect  treaties,  inasmuch  as  they  did  not  directly 
tend  to  expose  him  to  imminent  danger,  and  that  it  was  by  no 
means  his  intention  to  disturb  the  accustomed  commerce  of 
the  Dutch  with  France,  with  the  exception  ef  naval  and  war- 
like munitions,  and  that  with  all  the  equity  and  even  genero- 
rosity  possible.  He  proposed  to  treat  of  the  means  <k  regu- 
lating, in  an  amicable  manner,  what  would  be  proper,  for  the 
future,  to  be  done  with  regard  to  articles,  whicbi  without  pir* 
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ing  to  abandon  himself  to  his  enemy's  discretion,  it  was  not 
possible  to  pennii  him  quietly  to  receive.  For  this  purpose  he 
offered  to  negotiate,  and  flattered  himself,  he  added,  that  the 
States  would  not  authorize  their  subjects  to  carry  naval  muni- 
tions to  France  under  convoy.  The  effect  of  this  representa- 
tion was  a  declaration  of  the  Slates  General^  according  to 
which,  vessels  laden  with  those  kinds  of  merchandise,  were 
not  to  enjoy  the  protection  of  ships  of  war.  Merc.  Hisi.  tt 
PoliL  1778.  Deep.  70)2.  et  suiv. 

164.  While  these  things  were  going  on,  the  court  of  France 
interposed,  and  caused  a  representation  to  be  made,  on  the 
7th  of  December,  1 778,  to  the  States  General,  that  the  king, 
in  the  persuasion  that  they  would  conform,  under  existing  cir- 
cumstances, to  the  principles  of  the  most  absolute  neutrality, 
having  included  the  United  Provinces  in  the  regulation,  made 

p  the  preceding  month  of  July,  concerning  the  commerce  and 

navigation  of  neutrals,  he  demanded  of  them  a  clear  and  ex- 
plicit explanation  as  to  their  ulterior  determination,  and  that 
he  should  decide,  according  to  their  answer,  to  maintain  er  to 
annul  those  regulations  in  what  concerned  their  subjects:  that 
the  king  flattered  himself  the  States  would  obtain  for  their 

S  flag  and  their  commerce  all  the  freedom  which  was  a  conse- 

quence of  their  independence,  and  which  the  law  of  nations 
and  treaties  assured  to  them;  that  the  least  derogation  from 
these  principles  would  characterize  a  partiality,  the  effects  of 
which  would  carry  with  them  a  necessity  of  putting  a  stop,  not 
only  to  the  advantages  secured  to  iheir  fiag  by  the  regulation 
>  in  favour  of  neutrals,  but  likewise  the  essential  and  gratuitous 

favours  enjoyed  by  the  commerce  of  the  United  Provinces  in 
the  ports  of  France.  The  contents  of  this  memorial  were 
soon  repeated  in  another  writing,  on  the  19th  of  December, 
communicated  to  the  counsellor  pensionary  of  Holland,  where- 
in it  was  added,  that  the  freedom  of  the  commerce  of  the  re- 
public and  of  its  flag  would  become  illusory,  and  should  be 
alter^,  unless  the  States  maintained  it  by  a  suitable  protec- 
tioni  and  if  they  consented  to  deprive  their  subjects  of  con- 
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voys,  without  which  they  could  not  enjoy  their  rights*  A 
solution,  of  whatsoever  nature,  the  effect  of  wliich  was  to 
withdraw  from  them  their  legitimate  protection,  either  in  all 
the  branches  of  their  commerce  in  general,  or  particularly  in 
those  of  all  kinds  of  naval  provisions,  would  be  regarded, 
under  present  circumstances,  as  an  act  of  partiality  deroga- 
tory to  the  principles  of  an  absolute  neutrality,  and  would 
inevitably  carry  with  it  the  consequences  announced  in  the 
preceding  memorial. 

155.  The  States  General  nevertheless  having,  at  the  in- 
stance of  Great  Britain,  excluded  from  the  protection  of  con* 
toy,  vessels,  laden  with  timber  and  other  materials  fit  for  ship- 
building, the  ambassador  of  France  gave  them  to  understand 
(January,  1779),  by  a  third  memorial,  that  the  king  his  master 
was  firmly  resolved  to  regard  this  restriction,  which  could  not 
become  advantageous  but  to  his  enemies,  as  a  testimonial  of 
partiality  derogatory  to  the  principles  of  an  absolute  neutra- 
lity. He  declared,  at  the  same  time,  to  the  States,  that  if  they 
persisted  in  refusing  to  merchants  all  the  protection  they  so- 
licited, and  if  they  continued  to  modify  their  rights  in  favour 
of  the  king^s  enemies,  his  majesty  was  resolved  to  have  in- 
stantly published  a  new  regulation,  relative  to  commerce  and 
the  navigation  of  the  subjects  of  the  republic:  which  was  al- 
ready done,  and  the  ambassador  sent  a  copy  of  4t  to  the 
States. 

156.  Many  merchants,  owners,  underwriters  and  masters  of 
vessels  in  Holland  and  the  other  provinces,  especially  at  Am- 
sterdam, made  fresh  complaints,  from  day  to  day,  of  the  Eng- 
lish cruisers;  and  they  proceeded  at  last  to  serious  delibera- 
tions, as  well  in  the  assembly  of  the  States  General,  as  in 
that  of  the  particular  states  of  the  Provinces.  In  the  assem- 
bly of  those  of  Holland,  the  city  of  Amsterdam  strongly  in- 
sisted on  an  indetinile  protection  of  the  merchant  vessels  of 
the  United  Provinces  by  ships  of  war,  and  without  distinction 
as  to  their  lading.  But  in  that  of  the  States  General  the  plu- 
rality of  voices  was  for  maintaining  the  anterior  resolutioDS* 
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Thereapon  the  king  of  France  immediately  published  his  re- 
gulation relative  to  the  vessels  of  the  subjects  of  the  United 
Provinces,  which  was  already  made  the  14th  January  in  the 
council  of  state*  It  purported  that  the  republic  of  the  United 
Provinces  not  having  obtained  the  freedom  of  navigation 
from  the  court  of  London,  equal  to  what  the  king  had  promis- 
ed to  their  flag  and  which  their  treaties  with  England  assured 
to  them,  he  revoked,  in  regard  to  the  subjects  of  the  republic, 
the  advantages  announced  by  the  regulation  concerning  the 
commerce  and  navigation  of  neutral  vessels,  and  that  he  more- 
over subjected  the  vessels  of  the  United  Provinces  and  iheir 
commodities  to  certain  duties  of  which  they  had  been  free, 
excepting  the  city  of  Amsterdam,  to  whose  vessels  he  pre- 
served the  freedom  promised  by  the  regulation  and  thr  ex- 
emption from  the  new  duties,  because  it  bad  made  the  most 
patriotic  eiforts  for  the  preservation  of  the  unlimited  liberty 
of  the  flag  of  the  republic.  (Both  of  which  advantages  were 
also  afterwards  granted  to  the  city  of  Harlem,  from  the  same 
motive.)  On  this  declaration  there  soon  followed  a  counter 
declaration  from  the  court  of  London,  purporting  that  the 
vessels  of  Amsterdam  bound  for  France  should  be  stopped,  but 
that  others  should  not  be  molested  in  their  course,  unless 
htden  with  contraband  merchandise. 

157.  These  declarations  of  the  two  courts  did  not  a  little 
embarrass  the  States  General.  That  of  Great  Britain  had 
desired  that  it  would  please  them  to  make  an  exception  with 
regard  to  the  article  of  the  treaty  of  1674,  by  which  timber 
and  other  materials  fit  for  ship-building  and  equipment  were 
declared  free,  and  they  had  in  some  manner  consented  to  it 
by  the  decIaraticHi  that  the  vessels  of  their  subjects  laden  with 
these  kinds  of  effects  should  not  enjoy  protection  from  con- 
voys. France  on  the  contrary  required  of  the  States  to  in- 
sist absolutely  on  the  accomplishment  of  the  said  article,  and 
for  this  purpose  to  afford  convoys  to  their  merchant  vessels. 
On  the  side  of  England  it  was  remarked  that  it  was  encroach- 
log  oa  the  rights  of  the  sovereignty  of  a  free  state  to  which 


no  foreiga  power  could  give  laws.  And  in  truth  if  the  afikir 
is  considered  in  itself,  and  independent  of  the  particular  cir* 
cumstances  connected  with  it,  the  States  were  without  doubt 
fully  in  the  right  to  make  the  afcvesaid  exception  according  to 
their  pleasure.  It  was  an  affiir  in  no  way  concerning  a 
third  person,  and  in  which  no  one  had  a  right  to  prescribe  to 
them.  But  the  exception  having  been  made  in  time  of  war 
between  France  and  England,  to  the  advantage  of  the  latter 
and  disadvantage  of  the  former,  the  conjuncture  gave  occa- 
sion to  the  court  of  France  to  make  such  a  demand  of  the 
States  as  in  itself  appeared  to  be  imperious. 

1^8.  The  States  general  drew  upon  themselves  a  disagree- 
ment with..  France  by  their  complaisance  towards  England, 
and  the  people  of  Amsterdam  and  Harlem,  favoured  by  France, 
had  so  many  the  more  vexations  to  fear  from  England.  Now 
the  Dutch  merchants  make  great  movements  anew,  having  lost 
by  the  new  regulation  of  the  king  of  France,  the  advantages  and 
exemptions  from  certain  duties  which  they  enjoyed  in  their 
French  commerce  by  a  gratuitous  concession  of  the  king, 
though  not  obliged  to  it  by  any  treaty.  This  finally  caused 
the  States  General  to  resolve  (26  th  April  1 779)  to  afford  convoj 
without  distinction  to  the  merchant  vessels  of  the  United  Pro- 
vinces, and  for  this  purpose  to  arm  thirty-two  ships  of  war 
and  frigates.  But  this  resolution  was  not  adopted  unani- 
mously, the  states  of  Zealand  having  refused  their  consent  to 
convoys  for  vessels  laden  with  naval  munitions,  because  they 
deemed  such  a  step  too  delicate  in  the  actual  conjuncture; 
wherefore  it  was  that  the  resolution  of  the  States  General  was 
not  fully  put  in  execution.  Anterior  to  all  this  the  kmgs  of 
Denmark. and  Sweden  had  already  resolved  to  send  convoy 
with  their  merchant  vessels  in  order  to  protect  them  against 
the  insults  of  the  cruisers  of  the  belligerents  powers,  and 
cause  their  flag  to  be  respected.  Both  of  them  with  this  view 
sent  a  good  many  ships  of  war  to  sea,  which  was  also  done 
by  Russia  for  the  same  object.  Thus  a  general  alacrity  ap» 
peared  to  be  roused  for  the  defence  of  the  free  navigation  and 
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csommerce  of  neutral  nations.    We  must  therefore  attend  t* 
Ae  consequences  of  these  rigorous  tneasures* 

SBCTION  T£NTB* 

Mi»ctUanemi»  remark's  on  ilU  free  eommercB  of  the  stibjects  of 
belligerent  powen  eometimes  permitted,  and  on  tke  preserva* 
turn  of  the  rights  of  neiUr^  states  relative  to  commerce  in 
time  of  war* 

159.  The  navigation  and  commerce  of  maritime  belligerent 
powers  arc  always  exposed  to  imminent  danger,  the  rights  of 
war  giving  up  both  their  vessels  and  cargoes  a  prey  to  the 
enemy.  But  the  maritime  commerce  of  neutral  people  dees 
not  find  itself  in  a  less  precarious  and  disadvantageous  situa- 
tion, because  the  ships  of  war  and  cruisers  of  the  belligerent 
parties,  under  pretext  of  enemy  or  contraband  goods,  stop 
and  seize  their  vessels  on  the  high  seas,  which,  as  we  have 
seen,  is  attended  with  the  most  fatal  and  destructive  consequen- 
ces to  them.  Indeed  it  may  be  said  with  truth  that  the  mer- 
chant vessels  of  neutral  states  have  more  to  fear  than  those 
of  belligerents,  the  latter  being  a  prey  to  the  adverse  party 
only,  but  the  former  being  pursued  and  taken  by  both  parties. 

160«  All  these  inconveniences  are  the  effects  of  war  which 
the  law  01  nature  does  not  authorize  at  all  and  which  a  mani- 
fest injustice  has  introduced  as  an  usage  under  the  name  of 
the  law  of  nations.  War  is  a  necessary  evil  which  can  never 
be  banished  notwithstanding  so  many  systems  and  projects 
made  for  the  establishment  of  perpetual  peace  in  Christian 
£urope.  Nevertheless  it  is  the  duty  of  people  find  their  so- 
vereigns to  diminish  the  evil  as  much  as  possible,  and  to  ren* 
der  it  at  least  more  supportable.  Thus  the  gradual  softening 
of  morals  and  more  humane  andf  generous  sentintents  have 
already  introduced  a  very  considerable  change.  The  barba- 
rous warriors  of  past  ages  thought  themselves  permitted  to 
do  whatever  they  had  the  force  to  execute.  They  devastated 
(he  countries,  sacked  and  burned  the  towns,  massacred  the  in- 
kabitants,  violated  women  and  virgins,  committed,  in  a  word, 
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all  the  excesses  of  which  petulance  and  brutalky  were  capa- 
ble. Such  cruel  usages  yet  prevailed  in  the  German  Thirty 
years'  war.  This  fury  for  ruining  countries  and  men  has  since 
ceased,  if  not  entirely,  at  least  in  some  measure.  The  last 
scene  of  an  inhuman  and  barbarous  devastation  was  the  Pala- 
tinate and  the  adjacent  countries,  where  the  French  in  1M8 
and  1689  set  all  on  fire,  and  thus  for  a  time  rendered  those 
beautiful  and  fertile  countries  uninhabitable  for  the  human  kind* 
At  present  the  most  oppressive  burthen  of  those  whom  the 
chance  of  arms  subjects  to  the  power  of  an  enemy,  are  the 
contributions  and  immoderate  levies  which  are  imposed  on 
th^  and  exacted  with  too  much  rigor.  It  were  much  to  be 
wished  that  these  calamities  were  put  a  stop  to,  or  at  least  les- 
sened, by  which  countries  and  cities  are  ruined  for  many  years 
and  reduced  to  the  lowest  indigence.  That  would  be  an  ob- 
ject very  worthy  the  consideration  of  those  princes,  who  ma^e 
their  OTon  wars^  and  not  those  of  iheir  ptoph.  If  they  would 
reflect  that  they  are  for  the  people  and  not  the  people  for 
them,  they  would  find  mofiyes  for  compassion  and  forbear- 
ance for  so  many  millions  of  innocent  individuals,  and  even 
aa  urgent  obligation  to  make  them  suffer  as  little  as  possible* 
When  they  conquer  a  country  they  ought  to  content  them- 
selves with  the  acquisition  of  its  domain,  the  rights  and  reve- 
nues, and  leave  the  subjects  in  the  possession  and  enjoyment 
of  their  property,  without  disturbing  them  in  the  exercise  of 
their  profession  or  their  business. 

161.  With  a  view  to  augment  the  happiness  of  people  and 
to  diminish  the  misfortune  of  war  it  would  be  very  desirablo 
to  see  the  maritime  powers,  being  in  war,  leave  navigation 
and  commerce  fi*ee  among  their  subjects.  Both  parties  by 
this  would  gain  infinitely,  and  especially  that  whose  commerce 
should  be  the  most  extensive  and  flourishing.  For,  having 
more  merchant  vessels  at  sea  than  their  enemy,  the  latter 
might  carry  oflf  a  number  so  much  the  more  considerable  of 
them.  Experience  has  proved  this  in  the  two  great  wars  ter- 
minated by  the  treaties  of  peace  of  Ryswick  and  of  Utrecht. 
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Even  then  wktn  the  oarine  of  Loois  XIV,  was  already  on 
Ae  decUoe,  little  French  squadrons,  commanded  by  a  Do 
Bait,  Da  Gue  Trooin,  De  Pointis,  De  Forbin,  by  the  capture 
of  an  infinite  number  of  their  vessels,  did  immense  damage  to 
the  English  and  Dmch,  far  aarpassing  what  they  did  to  the 
French.  Privalemng  in  general  is  attended  with  no  other 
tesolts  than  the  destruction  of  the  commerce  of  both  parties, 
which  is  a  real  loss  to  both.  Though  a  few  individuals  may 
enrich  themselves  by  this  sort  of  enterprise,  many  merchants, 
in  return,  lose  their  vessels  and  property,  and  become  bank- 
rupt. Finally,  the  state  itself  gains  nothing  by  the  most  nu- 
merous and  fortunate  captures.  It  would  therefore  be  very 
advantageoQs  to  both  parties  to  leave  the  way  clear  for  the 
commerce  of  their  subjects,  even  in  time  of  war. 

163.  These  reciprocal  advantages,  and  other  considerations 
of  humanity,  have  sometimes  been  effectual  in  procuring  per- 
mission of  free  commerce,  and  the  exercise  of  other  profes- 
sions in  the  midst  of  war.  With  this  view  Charles  V  and 
Francis  I  made  a  treaty  in  their  first  war  (the  5th  of  October^ 
1521),  in  which  it  is  provided,  among  other  things,  that  fre- 
quent depredations  and  incursions  having  been  ma^e  on  bodi 
aides,  on  the  occasion  of  this  war,  by  sea  and  land,  to  the 
great  and  intolerable  detriment  of  innocent  subjects,  by  rea- 
son whereof  even  the  fisheries,  given  by  the  bounty  of  God 
to  appease  the  hunger  of  the  poor,  would  be  put  a  stop  to,  it , 
was  agreed  (for  a  certain  time)  to  leave  the  herring  fishery, 
and  all  sorts  of  fish  free  to  the  subjects  of  either  power.  In 
the  war  between  Louis  XiV  and  the  United  Provinces,  it 
was  in  like  manner  agreed,  on  the  17th  of  August,  1675,  that 
.^bing  on  the  coast  of  Holland  should  be  free  to.  the  French, 
and  for  the  Dutch  on  the  coast  of  France,  and  for  both  on 
those  of  England  and  Scotland.  Dumont^  iom.  4.  p.  \.  p.  352. 
Rimtiet  SvppL  iom*  2. p.  I.  p»  352. 

1G3.  The  States  General  of  the  United  Low  Countries 
having  declared  war  in  1675  on  the  king  of  Sweden,  because 
of  the  invasion  of  the  countries  of  the  elector  of  Brandenr 
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bm^,  their  ally,  they  nevertheless  sood  after  (November  Mtk) 
concluded  a  treaty  with  him,  by  virtue  of  which  navigation 
and  commerce  between  them  should  remain  as  free  during  the 
war  as  they  had  been  before*    Dumoni^iemm  7«|i«  l./i«  316. 

164.  In  the  midst  of  the  war  of  France  with  Spain  and 
the  Lfow  Countries  there  was  likewise  a  convention  made 
(35th  of  October,  1 675),  by  which  it  was  stipulated  that  traffic 
should  be  free  and  open  from  France  to  Holland,  and  from 
Hollandto  Francei  on  the  rivers  Meuse,  Sambreand  others,  at 
also  by  land  in  the  towns  and  on  the  open  country  of  i^nce^ 
Spain  and  Liege;  and  this  for  all  lawful  merchandise,  and  all 
kinds  of  grain,  without  excepting  any  other  than  contraband* 
It  was  in  the  same  manner  that,  in  the  war  following,  begun 
in  1688,  the  city  of  Bayonneand  the  country  of  Labourt,  of 
the  one  part,  and  the  pi*ovince  of  Guiposcoa  of  the  other,  con- 
cluded a  treaty,  on  the  34th  of  August,  1694,  with  the  consent 
of  the  kings  of  France  and  Spain,  according  to  which  all  acts 
of  hostility,  by  sea  and  by  land,  were  to  cease,  and  free  navi- 
gation and  trade  be  permitted  to  both  parties.  Similar  Irei^ 
ties  had  been  made  before  between  them,  in  previous  wars,  in 
the  years  J  ^3  and  16G8. 

16''.  In  the  last  wars  of  Germany,  the  belligerent  parCiea 
also  promised  and  gave  full  security  to  the  commercial  citiefi, 
in  which  fairs  were  held,  and  to  the  merchants  gping  thither 
and  returning,  both  for  their  persons  and  their  effects  and  mei^ 
chandise.  Even  people  whom  we  call  barbarous,  the  Tuiks 
and  Persians,  have,  for  their  common  advantage,  stipulated 
by  conventions  among  themselves,  that  interior  and  exterior 
commerce  should  be  no  niore  hindered  during  war  than  in  time 
of  peace,  and  that  the  caravans  might  go  with  perfect  safety, 
both  nations  being  equally  interested  therein. 

166.  What  has  been  done  in  favour  of  commerce,  and  for 
the  advantage  of  men  in  some  cases,  may  also  be  done  on 
many  occasions,  or  on  all.  The  stibjecu  of  belligerent  par- 
ties would  reap  abundant  fruits  from  conduct  so  worthy  of  hu- 
manity and  beneficence*    If  the  fear  of  spies  and  traitam 
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ahimM  compel  belligerents  to  abrogate  and  interdict  comroi]!- 
oicalion  between  tbeir  countries  and  their  subjects,  they  might 
nevertheless  allow  them  free  trade  with  the  neutral  states. 
Prohibited  goods,  indeed,  would,  in  this  case,  make  a  great 
dtfiiGulty;  for  the  belligerents  not  consenting  to  permit  theilr 
transportation  into  enemies'  countries,  even  to  neutrals,  so 
much  the  less  would  they  permit  an  enemy  to  go  for  them  to  a 
neutral  country.  What  is  to  be  done  then  here?  Nothing 
but  to  forbid  it,  when  it  would  be  the  business  of  ships  of 
war  and  cruisers  to  give  weight  to  the  prohibition,  and  to  en« 
force  it. 

267.  But  a  good  or  bad  policy,  I  do  not  decide  which,  op* 
poses  still  stronger  obstacles  to  the  commerce  of  maritime 
belligerent  powers.  Their  wars  are  most  frequently  naliofwrf 
wars.  It  is  the  principal  aim  of  both  parties,  mutually  to  im* 
poverish  and  r^idei*  each  other  unhappy.  Each  one,  there- 
fore,  employs  all  his  force  to  destroy  his  adversary's  com* 
merce,  and  establi^  his  own  upon  its  ruins.  But  such  a  de* 
sign  is  as  vain  and  dangerous  as  it  is  inhuman.  The  evil  me- 
ditated by  one  party  often  recoils  upon  its  author^  the  acci* 
dents  of  war  unexpectedly  frustrating  the  best  concerted  en- 
terprises. Yet  such  extravagant  and  pernicious  projects  are 
attempted  on  every  occasion,  and  substance  and  life  hazarded 
for  their  execntion.  The  acrimony  of  nations,  in  their  own 
wars,  is  too  violent  to  allow  men  to  listen  to  the  gentle  voice 
of  benevolence  and  beneficence.  According  to  their  senti- 
ment, it  is  a  gain  and  an  advantage  to  crush  their  adversary, 
without'  regarding  the  peril,  to  which  they  are  exposed,  of 
rmniog  themselves. 

168.  Nevertheless,  if  this  cannot  be  otherwise,  and  if  de- 
clared enemies  will  not  treat  each  other  but  as  enemies,  they 
should  at  least  manage  differently  with  their  friends,  or  the 
neutrals.  But  in  many  respects  they  make  no  distinction  be- 
tween friends  and  foes.  This  is  a  remnant  of  the  barbarism 
which  prevailed  formerly.  There  was  a  time  when  people 
bad  no  idea  of  what  is  just  or  unjust.    Force  alone  decided 
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all,  and  that  was  deemed  a  good  aequtshion  which  they  weve 
so  situated  as  to  be  able  to  wrest  forcibly  from  another. 
These  principles  gave  birth  to  the  piracies  of  the  ancient  and 
the  middle  age.    No  order  or  discipline  was  to  be  seen  in 
maritime  wars,  which  were  nothing  but  a  general  robbery* 
Whoever  had  means  and  courage  armed  as  many  vessels  as 
he  could  against  the  enemy,  and  every  vessel  at  sea  was  treat- 
ed as  an  enemy,  although  not  enemy.    It  was  decreed  good 
prise.    After  i>eople  recognised  the  difference  which  there  is 
between  right  and  wrong,  and  between  friends  and  enemies, 
and  after  having  learned  that  it  was  not  lawful  to  pursue  and 
attack  the  former,  rapacity  invented  a  pretext  for  seizing  the 
vessels  of  those  who  were  not  enemies,  and  this  pretext  was 
the  being  laden  with  articles  belonging  to  an  enemy*    But 
this  proceeding  giving  occasion  to  frequent  depredations  and 
injurious  seizures  of  a  great  many  effects  and  commodities,  the 
belligerents  found  it  convenient  to  institute  a  judicial  examina* 
tion  whether  the  merchandise  found  on  board  the  captured 
vessels  was  actually  enemy  property.     In  the  first  case  it  was 
adjudged  to  the  captor,  in  the  second  the  vessel  and  cargo 
were    liberated.     After  these   proceedings,  although  very 
much  opposed  to  justice,  had  obtained  the  force  of  custom, 
princes  and  people  making  war  at  sea  thought  themselves  per- 
fectly  in  the  right  to  reduce  the  trade  of  neutral  nations  to 
certain  bounds.     They  forbade  their  loading  or  carrying  in 
their  vessels  effects  belonging  to  the  enemy,  or  to  enemy^s 
subjects.  This  strange  and  chimerical  right  to  prescribe  laws 
to  neutrals  for  their  commerce  was  afterwards  extended  still 
further.     The  belligerents  would  not  suflbr,  moreover,  that 
arms  and  munitions  of  war  should  be  carried  and  sold  to  their 
enemies  by  foreign  merchants.     They  had  them  seized  the 
same  as  enemies'  goods;  and  what  is  more,  they  punished  the 
owners,  by  the  confiscation  of  the  vessel  and  every  thing 
found  on  board  of  it.     So  violent  a  proceeding  formed  an  ob- 
vious contrast  with  all  the  principles  of  right:  but  the  preju- 
dices of  the  times  and  of  men  gave  Ibem  validity*     Th« 
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iMurpatiom  of  beIHgerenU  on  the  rights  of  neutral  nationi 
and  of  their  sovereigns  were  reported  just  and  lawful,  be* 
cause  long  usage  had,  as  it  were,  sanctioned  them.  It  is 
therefore  no  more  than  the  rapacity  of  ancient  warriors,  and 
the  errors  of  past  ages,  which  have  given  rise  to  the  pretend* 
mi  rights  of  belligerents  against  nectral  nations* 

169.  The  custom  of  interdicting  neutral  merchants  from 
trade  in  the  munitions  of  war,  and,  as  has  been  done  some- 
times before  now,  and  is  done  now,  also  in  that  of  materials 
for  ship-building,  is,  in  Bsany  respects,  very  unjust.  There 
are  many  countries  in  Europe,  as  has  been  remarked  before, 
[32,]  where  warlike  and  naval  munitions,  being  the  most 
abundant  products,  and  of  the  best  quality,  the  inhabitants 
find  themselves  deprived  by  these  interdicts  of  a  considerable 
part  of  their  ordinary  eommerce.  Even  a  great  many  people, 
who  earn  their  livelihood  in  preparing  and  making  these  kinds 
of  merchandise,  thus  lose  the  means  of  their  daily  subsist- 
ence. Are  they  so  absolutely  obliged  to  abandon,  at  the  plea- 
sure of  another,  who  has  nothing  to  command  them,  their 
vocation,  and  to  live  in  inaction  which  reduces  them  to  indi- 
gence and  misery?  Or  must  they  die  of  hunger,  in  order  thai 
others  may  with  so  much  the  more  ease  overwhelm  their  ene- 
my? As  little  as  that  is  compatible  with  justice,  does  the  cus- 
tom of  interdicting  neutrals'  commerce  in  warlike  and  naval 
munitions  agree  with  the  other  usages  received  in  Europe. 
Neutral  powers  have  been  seen  to  give  sometimes  millions  of 
subsidies  to  one  of  the  belligerent  parties,  without  the  other's 
complaining  of  it,  as  a  violation  of  neutrality.  On  the  other 
hand,  belligerents  will  not  permit  neutral  merchants  to  sell  to 
the  enemy  a  moderate  quantity  of  powder  or  timber.  What 
proportion  is  there  between  a  cargo  so  inconsiderable  and  mil- 
lions of  money,  enough  to  raise  numerous  armies  and  to  equip 
fleets?  Besides  we  have  seen  very  considerable  bodies  of 
troqps  sent  by  neutral  flowers  to  the  succour  of  one  of  the 
belligerent  parties,  without  the  other's  resenting  it  as  an  in- 
fraction  of  aeutiality.    'All  this  is  aa.evident  contradiction  ia 
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ihc  conduct  of  the  belligerent  powers  of  Europe.  This  con* 
sequence  against  them  may  very  justly  be  drawn  from  it,  tbat 
permitting  a  thing  that  is  very  detrimental  to  them,  they  are 
so  much  the  more  obliged  to  permit  what  cannot  be  so  but  in 
a  much  smaller  degree.  Let  them  not  act  in  consequence:  it 
is  a  great  irregularity  which  is  not  to  be  explained  but  m 
that  it  is  more  easy  to  seize  a  defenceless  merchant  vessel 
than  to  take  revenge  on  a  powerful  prince  for  having  sent 
pecuniary  subsidies  or  troops  to  the  succour  of  the  enemy* 

170.  The  seizure  and  confiscation  of  warlike  munitions  be- 
longing  to  neutral  merchants  aad  destined  for  enemies'  places 
is  an  enormous  grievance  absolutely  contrary  to  the  universal 
law  of  nations.  [39.]  But  the  states  and  people  of  Europe 
having  recognised,  eitlier  by  express  treaties,  or  tacitly,  this 
violent  proceeding  as  a  ri^t  of  belligerents,  they  must  pa« 
tiently  bear  the  damages  resulting  from  it  to  their  fabricks 
and  commerce,  although  the  belligereifts  gain  nothing  i>y  this 
pretended  right.  It  has  never  been  seen  that  a  party  by  this 
has  been  forced  to  lay  down  his  anns  and  ask  for  peace. 
Thus  it  is  that  the  crowns  of  Portugal  and  Spain  have  regard- 
ed the  affair.  For  the  former,  in  their  trcatira  with  England 
and  the  United  Provinces,  [74,  89.]  the  latter  in  theirs  with 
the  Hanse  towns  [75.]  have  expressly  permitted  the  trans- 
portation of  warlike  munitions  to  their  enemies,  with  the  res- 
triction only  that  they  should  not  be  taken  from  the  territories 
of  Portugal  and  Spain  themselves  nor  carried  from  them  to 
enemies*  ports.  Free  trade  in  these  kinds  of  goods  instead 
of  being  prejudicial  to  the  belligerent  parties,  might  become 
rather  advantageous  to  them.  For  as  they  both  want  them, 
they  might  provide  themselves  at  their  ease,  and  the  more  so 
as  the  foreign  merchants  carry  them  as  well  to  one  party  as 
to  the  other,  and  think  of  nothing  but  making  the  most  they 
can  by  them,  being  otherwise  indiflferent  where  they  sell  them, 
here  or  there.  The  seizure  then  and  confiscation  of  muni- 
tions of  war  is  not  so  much  an  advantage  to  belligerents  as  a 
vexatioa  to  neutrals.    Another  grievance  n^t  less  inconveai- 
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ent  to  neutrftls  is  the  seizure  of  their  vessels  for  hating  hden  - 
enemies'  goods  on  board.    This  ruinous  racit  of  conunerce  is 
in  contrast  not  only  with  the  universal  law  of  nations  but  with 
that  of  Europe,  [48,  109,  110.]  In  truth  can  a  more  strange 
despotism  be  imagined  than  that  exercised  by  maritime  pow- 
ers over  the  subjects  of  neutral  states,  by  ordering  them  not 
to  ship  the  goods  of  foreign  merchants  in  their  vessels,  nor* 
to  carry  them  to  foreign  places?  Is  not  this  proceeding  of  the 
belligerents  but  little  or  not  at  ail  advantageous  to  the  state 
ifaelfy  the  enemy  goods  seized  being  commonly  abandoned 
either  entirely  or  for  the  most  part  to  the  cruisers,  as  their  law* 
fully  acquired  property.    But  there  remain  yet  other  mo« 
tivesr  for  these  seizures  of  enenties'  effecth  in  neutral  vessels. 
It  is  the  desire  of  commanding  and  of  making  others  feel  the 
weight  of  their  power;  it  is  caprice  and  emulation  in  point  of 
commerce,  and  it  is  finally  the  occasion  to  distress  or  ruin 
the  commercial  navigation  of  a  neutral  people  against  whom 
a  jealousy  is  entertained.    What  law  has  imposed  on  neutral' 
powers  or  can  impose  on  them  the  obligation  to  suffer  injustice 
ao  obvious?  It  might  indeed  be  objected  here  that  the  rights 
of  European  powers  being  ei|ual  and  reciprocal;  what  suits 
one  in  time  of  war  ought  also  to  suit  another,  and  that  thus  * 
the  right  to  seize  enemies'  effects  on  board  neutrals  will  also 
be  reciprocal.    To  this  1  answer  that  the  reasoning  is  appli- 
cable only  to  maritime  powers.    But  there  are  very  respecta*^ 
ble  states  in  Europe  which  are  not  such,  and  whose  subject«" 
nevertheless  carry  on  a  very  considerable  commerce  by  sea,  * 
as  the  German  empire,  the  house  of  Austria,  the  king  of  Prus*  ^ 
sia,  the  republic  of  Poland,  the  elector  of  Bnhiswick  Lunen- 
Imrg,  the  duke  of  Mecklenbmrg,  and  of  Courland.    All  these 
states  gain  nothing  by  the  pretended  reciprocity,  because 
when  at  war  they  have  neither  naval  forces  nor  cruisers  at 
sea  who  can  exercise  this  reciprocal  right.    Should  these 
powers  notwithstanding  that  bear  an  evil  which  they  will- 
jaever  have  an  opportunity  to  inflict  on  those  from  whom  they 
NO.XXH.  Mm 
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liuBbr  it?  li  is  easy  to  see  that  id  this  manner  aataral  equalitj 
of  states  and  their  rights  is  in  efiect  annihilated* 

1 7  K  The  greater  part  of  the  maritune  fxm^t%  of  Europe 
have  for  a  long  time  delivered  the  commerce  of  their  sul:^t8 
from  this  constraint  and  these  paiofiil  shackles,  which  nei- 
ther right  nor  law  but  an  unjust  and  unreasonable  usage 
had  imposed  on  them*  tn  aU  their  commercial  treaties  the/ 
have  stipulated  an  entire  freedom  for  their  vessels  and  car* 
goes*  It  is  thus  that  they  changed  the  ancient  usage  which 
abandoned  enemies^  goods  on  board  a  neutral  vessel  to  the 
discretion  of  belligerents,  and  introduced  a  new  principle  ac« 
cording  to  which  a  neutral  vessel  inasmuch  as  she  is  free  rea* 
ders  the  cargo  free.  Conformably  to  this  principle  all  the 
causes  of  neutrals  without  discrimination  should  be  decided* 
But  the  belligerents  refuse  to  admit  it,  except  towards  states 
with  which  they  have  concluded  treaties  accordii^  to  the 
said  new  principle,  and  they  pretend  to  treat  all  those  with 
which  they  have  not  made  treaties,  acGording  to  the  ancient 
usage,  which  is  very  unjust*  For  the  new  principle  being 
received  in  general  and  in  almost  all  the  treaties  of  commeicey 
and  having  thus  become  the  European  law  of  natioos  in  these 
a&irs  [110,1]1«]  all  neutral  states  which  have  not  treaties 
with  the  belligerents,  have  a  right  to  require  that  their  sub* 
jects  should  be  treated  according  to  the  new  law  of  natioDa, 
as  the  king  of  Prussia  did  in  his  dispute  with  England  of 
which  we  have  given  a  sketch.  [144,147,]  Besides,  they  may 
demand  by  their  full  right  of  the  maritime  powers  that  they 
make  treaties  with  them  according  to  the  new  law  of  aalions. 
Also  the  states,  between  which  and  the  belligerents  there  still 
subsist  treaties  framed  according  to  the  ancient  law  of  nations 
may  require  that  these  treaties  be  changed  andi«ndered  eon- 
formable  to  the  new.  For  this  dimkiishtng  the  kiconvenieace 
of  neutral  merchants,  and  giving  them  great  advantages  oiwr 
those  in  the  causes  of  which  the  ancient  law  of  natioiis  is  ap- 
plied,  it  is  a  just  demand  of  all  states  which  do  not  ei^ojr 
these  advantages,  that  they  also  be  made  partakers  of  them. 
There  is  no  valid  reason  for  excluding  them.    As  christian 
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pnnecs  of  Swopc  hov  can  tbejr  deny  each  other  a  thinf 
which  eyeo  the  faarbarouA  states  of  Africa  allow  to  those  uriio 
floolie  treaties  with  thenf 

1 72.  In  oeder  to  pfocnre  all  possible.security  in  time  of  war 
to  marilimft  commerce,  Che  increase  of  which  constitutes  at  pre- 
aeac  one  of  the  most  important  objects  to  all  states  bordering 
on  the  sea,  it  woald  be  a  great  advantage  for  all  the  states  of 
Europe,  and  a  work  well  worthy  of  their  sovereigns  to  have 
a  general  code  compoaed  of  the  law  of  war  and  marine, 
wherein  the  rights  of  belligerents  towards  o^utral  merchant 
vessels  should  be  pundiiaUy  determined,  and  just  limits  fixed 
to  their  too  extensive  pretensions.  The  universal  law  of  na* 
tions  not  authorising  any  thing  of  all  that  belligerents  under- 
take '  against  the  merchant  vessels  of  neutral  nations,  under 
pcelext  of  the  law  of  nations,  namely  the  seizure  and  confis- 
cation of  contraband  and  enemy  goods  in  neutral  vessels,  and 
neotral  goods  in  enemy  vessels,  it  would  be  no  more  than 
jnst  to  restore  to  neutral  merchants  the  natural  rights  which 
have  been  banished  from  them  by  an  unjust  usurpation.  The 
consent  of  the  maritime  powers  of  the  first  rank  would  be  in 
this  the  principal  a&ir«  But  might  it  be  hoped  from  their 
•generosity  and  humanity  that  they  would  prefer  yielding  to 
evident  equity,  to  sustaining  a  right  unjust  to  be  sure,  but  of 
«which  they  have  been  in.  possession  for  some  ages?  If  unfor- 
tunately this  hope  prove  vain  it  would  be  necessary  to  be 
contented  with  stipulating  that  the  ancient  usage  so  inconve- 
aient  to  treders,  to  stop  neutral  vessels  at  sea,  to  examine 
them  on  presumption  ot  their  being  laden  with  enemies'  goods, 
and  finally  to  seize  them,  be  abrogated,  and  that  the  new 
prineiple  according  to  which  free  ships  make  firee  goods, 
should  on  the  contrary  be  every  where  received,  and  by  all 
E«aopean  states.  |Thus  the  avidity  of  cruisers  would  be 
nestrained.  They  could  not  require  of  neutral  vessels  but  the 
exhibition  of  their  passports  and  sea-letters,  and  they  would 
have  no  pretext  for  seizing  them,  nor  sending  them  into  port 
for  judicial  examination.  The  subjects  of  trading  neutral 
states  would  from  this  obtain  the  great  advantage  of  being 
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•  4t>lt  to  GODtiniie  their  course  by  sea  without  ifitemiptKm,  Uld 
without  being  involved  in  tedious  and  expensive  proceedings 
before  the  belligerent  tribunals,  wh^re  they  have  nothing  to 

'  expect  but  a  certain  and  v^  considerable  loss.  Above  all 
•uchanewr^ulation  would  beadvantageous  to  tkecoou&erdal 
cities  of  the  empire  of  Germany^  and  to  others  which  suffier 
most  in  time  of  wars,  their  sovereigns  having  no  maritioie 
forces  for  their  protection* 

173.  Although  the  belligerent  parties  by  this  change  of 
principles  and  usages  would  have  to  lose  their  pretensions 

'  on  enemies'  effects  on  board  of  neutrals,  this  loss  is  compes- 

•  sated  by  the  seizure  permitted  of  neutral  goods  on  board  ene- 
my vessels:  and  besides  that  they  retain  the  right  to  seize 
the  munitions  of  war  which  they  should  find  in  neutral  vessels 
destined  for  enemies'  countries  and  ports*  The  universal 
law  of  nations  not  permitting  either  the  one  or  the  otheri  it 
is  a  great  condescension  for  neutrals  to  acquiesce  in  this,  and 
to  regard  it  as  a  sacrifice  to  the  necessity  in  which  they  find 
themselves  to  choose  the  least  of  two  inevitable  enls.  In 
fiict  it  is  extremely  mortifying  for  neutral  states  to  be  obliged 
to  acknowledge  laws  so  hard  and  so  prejudicial  to  their  rights 
of  sovereignty  and  to  the  maritime  commerce  of  their  sub* 
jects;  which  on  the  other  hand  is  very  advantageous  for  bel* 
ligerents  having  thus  acquired  possession  of  rights  to  which 
otherwise  they  would  have  no  pretence.  They  may  contenlt 
themselves  with  these  advantages,  the  more  as  commonly  they 
compose  only  the  smallest  part  of  ibe  European  states,  where** 
as  the  neutrals  compose  the  greatest.  It  is  more  agreeable 
to  equity  and  reason  that  the  true  and  incontestable  rights 
of  the  greater  number  should  precede  the  ill-founded  and 
prq)}lematical  pretensions  of  the  lesser;  especially  in  con- 
sideration of  this  that  the  former  lose  a  great  deal  by  the  re* 
striction  of  their  rights,  aUtt  the  latter  gain  a  great  deal  by  the 
extension  of  their  pretensions.  The  cause  of  those  who 
strive  only  to  shun  damage  is  always  more  favourable  than 
that  of  those  who  covet  very  great  and  extraordinary  advan- 
taged, to  the  prejudice  of  another* 
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THE  JUDICIARY  OF  CONNECTICUT. 

Having  recently  made  an  arrangement  with  Mr.  Day,  of 
Connecticuty  in  consequence  of  which  a  portion  of  his  reports 
will  be  published  in  this  Journal,  it  is  deemed  proper,  by  the 
Editor,  to  give  a  brief  view  of  the  most  important  part  of  the 
judiciary  establishment  of  that  state. 

The  present  organization  of  the  Supreme  Court  of  Ei^ors 
of  the  State  of  Connecticut  was  established  by  the  legislature 
of  that  state,  in  May,  1816.  This  court  consists  of  all  the 
judges  of  the  Superior  Court.  •   - 

The  superior  court  consists  of  one  chief  judge  and  eight 
assistant  judges,  who  annually  divide  themselves  into  three 
branches;  and  the  several  counties  in  the  state  being  divided 
into  three  circuits,  one  bmnch  is  assigned  to  each  circuit.  In 
all  the  counties  a  circuit  court  is  held  twice  a  year.  This 
court  has  civile  criminal  and  chancery  jurisdktion^  and,  in  its 
several  capacities,  determines,  by  the  aid  of  a  jury,  auditors, 
referees,  or  commissioners,  when  necessary  or  proper,  all 
issues  in  law  and  in  fact. 

There  are  two  terms  of  the  supreme  court  in  a  year,  which 
are  held,  in  the  months  of  June  and  November,  at  Hartford 
and  Jfew  Havtn  alternately.  In  technical  strictness,  this  court 
has  cognizance  only  of  writ$  of  error,  brought  to  revise  the 
judgments  of  the  superior  court;  but  as  all  the  individuals 
composing  the  former  are  judges  of  the  latter,  a  convenient 
opportunity  is  afibrded,  while  they  are  thus  assembled,  for 
hearing  argument  on  motions  for  new  trials  and  cases  stated. 
Hkese,  of  course,  occupy  a  considerable  portion  of  the  term. 
The  opinions  of  the  judges  upon  them  are  given,  fry  way  of 
advice,  to  that  branch  of  the  superior  court  before  which  the 
cases  are  respectively  pending;  but  this  advice  is  always  fol- 
lowed, and  is  considered  as  settling  the  law. 
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The  judges  for  the  years  Itll,  IBM  and  181S  were,  the 
bon*  Stephen  Mix  Mitchell,  chief  judgtj  and  Tapping  Reeve, 
Zephaniah  Swift,  John  Trumbull,  WiUiaon  Edmond,  Nathaniel 
Smith,  Jeremiah  G.  Brainard,  Simeon  Baldwin,  Jonathan  fan 
gersoll,  juigu. 
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SUPERIOR  COURT,  JUNE,  1811. 
Robert  Peck  agaiMi  Isaac  Loekmood* 

Tfaa  tight  to  ttku  ihell-iyi  em  the  lai^  of  u  iadiridoal,  Wtireen  high 
aad  lowwator  aiMkt  is  a  ffommwi  right 


1  HIS  was  an  action  of  trespass,  quare  claueum  fiegU* 

The  declaration  stated,  that  the  defendant  entered  upon  the 
plaintiff's  land,  dug  up  the  soil,  and  destroyed  the  sedge» 
herbage,  &c«  growing  (hereon,  and  took  therefrom  great  quaii» 
tities  of  oysters,  clams,  and  other  shell-fish. 

The  land  described  in  the  declaration,  consisted  of  a  tract 
of  upland,  and  about  seven  acres  of  sedge  flats  contiguous 
thereto,  which  were  overflowed  at  high  water,  but  which  were 
above  low- water  mark,  so  as  to  be  entirely  overgrown  with 
sedge. 

On  the  trial  of  the  cause,  it  appeared  that  the  defendant,  at 
the  time  mentioned  in  the  declaration,  entered  upon  such  flats, 
at  a  place  where  clams  are  usually  taken,  for  the  purpose  of 
digging  clams,  and  dug  and  carried  away  about  half  a  bushel; 
in  doing  which  he  necessarily  dug  up  a  part  ot  the  sedge 
there  growing,  after  having  been  expressly  forbidden  by  the 
plaintiff. 

The  plaintiff,  in  proof  of  his  title  to  the  land  mentioned  h^ 
the  declaration,  exhibited  two  deeds;  one  executed  to  him,  in 
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17«49  by  /ai#2  Firm,  findl  the  olher  io  17M,  by  TUas  and 
Charlts  Knapp,  The  description  of  the  land  conreyed  by 
the  first  deed,  being  a  part  only  of  the  premises,  is  in  the  fol- 
lewiAg  words,  vit^  *^  bounded  east  by  TtmelAy  Knapp^$  land, 
sooth  by  the  water,  west  by  said  Ptck^s  own  land,  north  by 
Joieph  Saekefis  land."  The  description  in  the  second  deed 
is  in  these  words,  v«>«  ^^  bounded  north  by  the  Reedi^  mea- 
dow, so  called,  easterly  and  southerly  by  the  cove,  so  called, 
and  westerly  by  said  PteVs  hind,  in  part,  and  partly  by  Sack- 
tPs  land." 

It  was  admitted  that  the  grantors  of  the  plaintiff  owned  all 
the  land  included  in  these  deeds;  but  it  waseontended,  on  the 
part  of  the  defendant,  that  the  words  **  southerly  by  the  wa* 
tcr,"  in  the  first  deed,  and  the  words  **  easterly  and  southerly 
by  the  cove,"  in  the  second,  could  not  legally  be  so  constmed 
as  to  inchide  the  sedge  flats*  The  i^aintiff  also  proved  that 
he,  and  those  under  whom  he  claimed,  had,  for  more  than  forty 
years  before  the  brii^tng  of  the  suit,  annually,  and  exclusively 
of  all  others,  cut  and  taken  off  the  sedge  growing  on  such  flats. 
To  rebut  the  presumption  arising  from  this  feet,  of  a  title  in 
tbe  plainttii^  by  possession,  and  to  establish  the  right  of  the 
defendant  to  take  the  clams  in  question,  the  defendtai  proved, 
that  the  inhabitants  of  the  town  of  OresnoieA,  and  othef 
ptacesy  1^  without  molestation,  from  the  first  settlement  of 
the  country,  at  proper  seasons,  entered  upon  such  sedge  flats, 
alkd  dug  and  carried  away  the  sheN-fiatH  and  had  also  removed 
so  much  of  the  sedge  as  waft  necessary  for  the  purpose  of 
taking  such  shell-fifth. 

The  plaintiff  then  offered  tt>  prove,  that  such  persons,  in 
going  to  the  flats  before  mentioned,  and  other  parts  of  die 
sea-coast,  for  the  purpose  of  taking  shell-fish,  proceeded  either 
by  wm$,€T,  or  upon  tie  land  mentsoneii  in  the  declaration,  and 
other  laiids  of  the  plaintiff,  and  of  other  persons.  This  evi- 
dence was  rejected  by  the  court  as  iauiiateriai;  it  being 
agreed,  that  the  defendant  was  not  guilty  of  any  other  tcea- 
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ftA jr  trespass  tras  committed  by  the  defendant,  except  enteriti^ 
on  the  land  described  in  the  declaration*  Whether  the  de- 
fendant might  go  across  other  inclosures  of  the  plaintiff,  for 
the  purposli  of  getting  to  the  flats,  is  not  a  question  before  the 
court.  It  Is  not  even  stated  that  the  defendant  was  one  of 
those  people  wh6  went  upon  other  inclosures  of  the  plaintiff. 

The  only  question  Which  remains  is  this:  Is  the  right  of  fish« 
iiig  for  shell-flsh,  Where  the  ground  must  be  dug  to  fake  them, 
on  land  which  is  covered  with  water  at  high-watermark,  but 
which  is  above  low-water  mark,  or,  in  other  words,  on  lands 
over  whi<ih  the  tide  flows,  and  from  which  it  ebbs,  a  public 
right,  which  may  be  exercised  by  every  citizen,  or  is  it  a  ri^bt 
which  belongs  exclusively  to  the  proprietor  of  such  land?  If 
the  former,  Judgment  must  be  for  the  defendant;  if  the  latter, 
judgment  mbst  be  for  the  plaintiff*  To  settle  this  question,  w6 
Bte  not  to  resort  to  any  train  Of  reasoning  as  to  what  is  most 
or  least  reasonable.  We  are  not,  as  in  many  cases  of  doubt, 
to  infer  what  the  law  is,  from  the  probable  good  or  ill  conse- 
quences whitih  may  follow  from  establishing  one  or  the  other 
system.  It  is  a  question  which  it  is  peculiarly  the  province 
of  the  maxim  Ua  Ux  tcripia  e$t  to  determine. 

I  would  here  observe,  that  I  do  not  contend  that  the  pro^ 
pHetor  of  such  land  cannot  acquire  an  exclusive  right  to  fish 
thereon.  I  admit  it.  I  think  this  is  clearly  established  by 
authorities. 

As  it  respects  the  various  methods  in  Which  such  a  right 
may  be  acquired,  in  England  and  in  this  country,  I  have  no- 
thing to  observe.  The  only  question  stated  on  the  record  is, 
does  such  a  right  result  to  the  proprietor,  by  virtue  of  his 
ownership  of  the  soilf  If  no  sUch  right  results  to  him  by  the 
common  law,  as  I  shall  attempt  to  prove  from  the  authorities, 
it  behoves  him  to  show  that  he  has  gained  such  right.  The 
presumption  is  against  him;  and  he  must  remove  this  out  of 
the  way  before  be  can  avail  himself  of  such  an  exclusive 
right. 
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The  law  of  Engiani^  in  this  case,  must  with  great  pre* 
priety  be  deemed  our  law;  for  our  ancestors  came  from  that 
country,  bringing  with  them  the  legal  notions  which  there  pre- 
▼ailed;  which  have  ever  been  considered  the  common  law  of 
this  country,  unless  altered  by  our  own  legislative  acts,  or  so 
manifestly  improper  to  be  received,  arising  from  widely  dif- 
fering local  circumstances,  that  our  courts  have  been  oblige^ 
to  reject  them,  to  attain  the  ends  of  justice,  for  which  all 
laws  are  made.  But  in  a  case  where  the  reason  is  the  same^ 
and  as  strong  in  this  country  as  that,  and  of  equal  applicabi- 
lity to  our  circumstances  as  theirs, '  the  law  is  the  same.    la 
relation  to  the  present  subject,  there  is  no  statute  altering  the 
common  law,  there  is  no  reason  for  the  existence  of  such  a 
law  in  that  country,  which  does  not  apply  with  equal  force  io 
this;  and  nothmg  in  our  local  circumstances  which  militates 
against  the  adoption  of  it  by  us.     The  usage  stated  in  the 
case  I  make  no  use  of,  except  that  it  furnishes  evidence  that 
our  ancestors  always  supposed  that  they  had  a  right  to  fish 
and  t^jke  cI^qis  on  such  lands  as  these,  the  subject  of  this  con- 
troversy. Such  notions  by  them  adopted,  I  think,  will  appear 
to  have  been  uniformly  the  law  of  that  country  from  which 
they  came. 

In  lord  Fitzwalter^s  case,  reported  in  1  Mod.  105,  and  ia 
3  Keb.  242,  we  find  it  laid  down  by  chief  justice  Hale^  that 
ia  case  of  a  river  which  flows  and  reflows,  and  is  an  arm  of 
the  sea,  the  right  of  fishing  is  common  to  all,  and  that,  in  an 
action  of  trespass  brought  for  fishing  there,  it  is  a  good  justi-r 
fication  to  say,  that  the  hem  in  quo  is  an  arm  of  the  sea.    It  is 
clear  that  by  this  is  m^ant^  when  the  proprietor  of  the  soil 
brings  the  action  of  trespass}  for  no  other  person  could  bring 
trespass  but  the  proprietor,  or  some  person  having  a  posses- 
sion under  him;  and  that  the  c^se  before  the  court  was  by  the 
proprietor,  is  manifest  firom  the  observation  of  lord  Ha/e,  whq 
lays  there  is  no  contradiction  between  the  soil  being  in  one, 
and  yet  the  river  common  for  all  fishers.    From  this  case  w^ 
Ipanii  that  t^e  right  of  fishing  in  such  place  wher^  there  is  % 
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fiux  and  reflux  of  tlite  sea,  is  a  right  common  to  fcvtry  dtiken, 
although  the  soil  be  the  estate  of  a  particular  person. 

The  doctrine  here  laid  dowii  is  every  where  i^cognised  to 
be  correct.  We  find  the  general  rule  established  i'rt  fVafren 
V.  Matthews,  reported  in  \  Salk.  357,  atid  in  ^  Mad.  7*,  and 
InVarttr  et  aL  \.  Murcat  et  ah  4  Burr.  4162.  In  thetet 
case,  it  was  laid  down  by  lord  Mansfitld,  that  a  man  may 
liave  an  exclusire  privilege  of  fishihg  in  an  arm  of  the  ^ea; 
but  such  right  is  riot  to  be  presumed;  it  must  be  pVoved:  anil 
Mr.  justice  Yates  observes,  that  he  knew  a  case  to  fail, 
Wherein  this  claim  was  made,  because  such  prescriptive  right 
'could  not  be  proved;  and  in  that  case  it  was  determhicd,  that 
a  right  of  fishing  in  such  place  was  common  to  all. 

The  case  of  The  Mayor  and  Commonalty  of  Orfofrd  r. 
Richardson  et  al.  in  the  King's  Bench,  4  Term  Rep.  437,  atid 
in  Error  in  the  Exchequer  Chamber,  4  H.  Blk.  1 92,  waB  de- 
termined wholly  upon  the  ground,  that  every  subject,  prima 
facitj^i^s  a  right  to  fish  in  an  arm  of  the  sea;  yet  an  app/ro« 
priate  right  may  be  proved  in  another,  which  will  give  him 
the  exclusive  privilege  of  fishing  there.  No  person  can  Vead 
and  understand  the  pleadings  in  that  case,  without  perceivuf)g 
that  the  beforementioned  doctrine  was  admitted  by  the  whote 
court,  and  all  the  counsd,  to  be  correct.  We  have  an  autho- 
rity to  this  point,  in  Com.  Dig.  55.  His  words  are,  *<  Every 
one  may  fish  in  (he  sea,  of  common  right,  though  il  flows  on 
the  soil  of  another.'^  He  cites  the  case  of  Watrtn  v.  Mtit- 
thews^  6  Mod.  73. 

The  foregoing  authorities  abundantly  prove  the  general 
proposition,  that  the  right  of  fishing  on  the  soil  of  another, 
when  overflowed  with  the  tide  from  the  sea,  or  arm  of  the  sea, 
is  a  common  right.  The  only  doubt  that  can  arise,  in  cases  of 
this  kind,  is  whether  there  is  a  common  right  of  fishing  tot 
shell-fish,  after  the  reflux  of  the  tide? 

Although  this  right  is  nowhere  denied  by  any  authority,  and 
as  the  principle  is  <:ertainly  included  in  the  general  proposi- 
tioO|  that  on  such  lands  the  right  of  fishing  is  common  to  ev^ 
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subjls^  ytiy  I  thiok,  boiiie  reasonftbUe  doubt  might  hitve  befn 
entertained  eo  this  subject,  if  no  further  atrthority  could  have 
been  produced*  The  case  of  BagM  v.  Oinr^  2  Bos.  and  Pul. 
472,  is,  I  apprehend,  a  cas^  in  i^oint.  It  was  the  very  case 
of  entering  upon  land  of  the  plaintiff,  and  taking  sbeil-fish, 
by  digging  up  the  earth  betwixt  high  and  low-water  mark; 
which  could  be  done  only  after  the  refluk  of  the  sea.  This 
tase  was  determined  in  fax'our  of  the  defendant,  on  the  ground 
diat  such  fishery^  in  such  a  place,  which  is  the  very  case  be- 
iovt  the  court,  was  a  matter  of  common  right.  The  conrt,  in 
^Mivertng  their  opinioa,  say,  that  if  the  pflatntiff  had  it  in  his 
power  to  abridge  the  common^aw  right  of  the  subject  to  take 
lea-fish  (meaning  in  that  case  sheH*iish,  fcr  that  was  the  case 
before  the  court),  he  should  have  replied  that  matter  specially; 
and,  that  not  having  done  so^  the  defendant  must  succeed 
upon  his  plea  for  taking  the  fish. 

Here  the  court  most  expressly  recognise  the  doctrine,  that 
it  is  aright  common  to  every  subject,  to  enter  upon  the  land^ 
of  the  plaintiff,  betwixt  high  and  low-water  mark,  and  to  take 
Ax>m  thence  shell-fish^  by  digging  up  the  soiL 

In  this  opinion  the  other  judges  concurred,  excepting 

BftAiNAao,  J.  who  was'absent  from  indisposition,  and 
IffoaasoLL,  J.  who  had  been  of  counsel  in  the  cause. 

Judgment  to  be  rendered  for  the  defendant. 
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LAWS  OF  THE  SPANISH  INDIES. 

^^HE  following  proposals  have  been  issued  for  publishhg  H 
digest  of  the  laws  of  the  Spanish  Indies,  by  Jaaies  Work- 
man, esq.  counsellor  at  law. 

This  work  will  form  two  octavo  volumes;  in  the  firsft  <tf 
Yvbich  -will  be  given  an  abridgment  of  the  laws  peculiar  to  the 
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iioloRies  of  Spain,  These  laws,  commonly  called  the  Laws 
of  the  Indies,  are  now  compiled  in  four  large  folio  Tolumes, 
and  classed  in  nine  books.  The  following  is  a  short  summa- 
ry of  their  contents: 

The  first  book  is  devoted  to  the  establishment  of  the 
Christian  religion,  and  the  support  of  its  ministers: — This 
division  treats  of  cathedral  and  parochial  churches,  monaste* 
ries,  convents,  hospitals,  universities,  colleges,  and  semina- 
ries of  education;  of  the  extent  of  the  privilege  of  asylum, 
accorded  to  churches  and  monasteries;  of  the  royal  patronage 
in  ecclesiastical  appointments;  of  provincial  and  synodal  coun- 
cils; of  archbishops,  bishops,  prebendaries,  and  generally 
the  clergy,  regular  and  secular,  of  all  classes  and  orders;  of 
tythes  and  other  ecclesiastical  dues;  of  the  tribunals  of  the  in- 
quisition, their  jurisdiction  and  powers;  of  the  ecclesiastical 
judges,  visiters  and  conservators;  of  the  apostolic  bulls  and 
briefs;  of  the  books  allowed  to  be  printed  and  published  in 
the  Indies* 

The  second  book  treats  of  the  laws  and  royal  ordinances,  to 
be  observed  in  the  Indies;  of  the  council  of  the  Indies,  iU 
fiscal,  treasurer,  secretaries,  alguacils,  advocates,  procura* 
tors  and  other  officers;  of  the  royal  audiences  and  chaqce- 
ries,  (tribunals  of  high  jurisdiction)  and  their  various  offi- 
cers; of  the  auditors  and  visiters  of  districts,  and  their  juris* 
diction;  of  the  administration  of  the  estates  of  deceased  per- 
sons, &c* 

The  third  book  contains  the  laws  Vhich  treat  of  the  royal 
dominion  and  jurisdiction  in  the  Indie^;  of  the  manner  of 
appointing  to  offices,  and  bestowing  rewards  and  favours;,  of 
the  viceroys,  presidents,  and  presiding  governors,  and  their 
authority  to  levy  war  against  hostile  or  rebellious  Indians;  of 
forts,  castles,  and  fortifications,  their  governors  and  alcaids, 
and  the  revenues  assigned  for  their  maintenance;  of  the  payt 
privileges,  and  duties  of  the  military  in  general,  and  the  mode 
of  deciding  causes  in  which  they  are  interested;  of  the  pun- 
ishment of  pirates;  of  the  application  of  prize  money;  of  coBi* 


287 

ttferce  with  foreigners;  of  the  honours  to  be  paid  to  viceh)y8, 
governors,  and  other  high  oflScers,  civil,  ecclesiastical,  judicial, 
and  military;  and  lastly,  of  the  conveyance  of  letters  by  ex- 
presses and  post  couriers. 

The  fourth  book  treats  of  discovered  countries,  and  the 
privileges  and  immunities  bestowed  on  the  discoverers;  of  the 
reduction,  pacification,  conversion  and  colonization  of  the  In- 
dian tribes  and  nations;  of  the  founding  and  settlement  of 
new  cities  and  towns,  their  councils,  public  offices,  and 
municipal  government:  of  grants,  distributions  and  sales  of 
lands  and  building  lots;  of  the  public  property  and  funds  of 
cities  and  towns;  of  public  granaries;  of  duties,  taxes,  and 
contributions  for  objects  of  public  utility;  of  public  works;  of 
roads,  inns,  taverns,  boundaries,  mountains,  pastures,  woods 
and  vineyards;  of  the  commerce,  provisions,  and  productions 
of  the  Indies;  of  the  discovery  and  working  of  mines,  and  the 
privileges  to  which  miners  are  entitled;  of  the  alcaldes  and 
secretaries  of  the  mines;  of  the  assaying,  melting  and  mark- 
ing  of  gold  and  silver;  of  the  mints  and  their  officers;  of  th^ 
v^lue  of  gold  and  silver,  and  the  commerce  thereof;  of  pearl 
fisheries;  of  the  establishment  of  manufactures  in  the  Indies* 

The  fifth  book  treats  of  the  divisions  and  limits  of  govern- 
ments, and  the  subordination  of  certain  governors  to  the 
viceroys;  of  governors,  corregidors,  alcaldes  mayores,  and 
^Iguacils,  their  duties,  privileges  and  authority;  of  the  ordinary 
alcaldes,  provincials,  &c.;  of  physicians,  surgeons  and  apo- 
thecaries; of  notaries  public,  and  notaries  of  the  government; 
of  the  jurisdiction  of  the  several  tribunals,  and  the  manner 
of  determining  pleas  concerning  the  cognizance  of  causes;  of 
feuits  at  law,  and  the  proceedings  thereon;  of  the  pleadings, 
judgments,  and  executions;  of  the  recusation  (or  challenging) 
of  judges:  of  appeals  from  the  inferior  tribunals,  and  from 
the  royal  audiences  to  the  king;  of  the  mode  of  levying  exe-. 
cutions  and  the  fees  thereon;  of  the  examinations  or  trials 
which  viceroys  and  other  high  officers  must  undergo  on  re- 
signing, or  being  removed  from  their  respective  offices. 
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The  mih  book  contaiM  mi>eteeB  titles,  which  regulate  the 
condilion  of  the  native  Indiaos,  and  treat  minutely  of  their 
tnanriageSf  employments,  instructioii,  tributes,  taxes,  disabili- 
ties, and  personal  services;  of  the  privileges  of  the  city  and 
republic  of  Tlazcala;  of  the  authority,  rights,  privileges  and 
duties  of  the  Indian  caciques  or  chiefs;  of  the  exemption  of 
the  ladians  from  personal  slavery;  of  the  means  of  reducing 
the  wandering  Indians  to  form  towns  and  settled  establish* 
OKnts;  of  the  public  property  of  Indian  communities,  and  the 
administration  thereof;  of  the  good  treatment  and  the  oflkial 
protectora  of  the  Indians;  of  the  allotments  (r^Muiltmuntet) 
of  Indians,  and  the  revenues  and  services  which  may  be  ex» 
a^ted  from  them  by  the  persons  {^ncomendercs)  to  whom  they 
are  assigned^  of  the  duties  of  the  encomenderos  to  protect 
and  defend  their  Indian  vassals,  and  to  promote  civilization, 
learning,  and  religion  amongst  them;  of  the  services  which 
the  Indians  are  liable  to  perform  in  agriculture  and  maniH 
factures,  in  the  mines,  pearl  fisheries,  public  inns,  the  trans- 
portation  of  goods,  &c* 

The  seventh  book  treats  of  the  powers  and  duties  of  the 
judges  who  are  appointed  by  special  commission;  of  games 
of  chance,  and  gamblers;  of  Spaniards  absenting  themselves 
in  the  Indies  from  their  wives,  or  the  ladies  to  whom  they  are 
betrothed  in  Spain,  and  how  they  shall  be  compelled  to  re- 
turn thereto,  in  order  to  cohabit  with  their  wives,  or  to  marry 
their  affianced  mistresses;  of  vagrants  and  gipsies;  of  mulat- 
toes  aiid  negroes;  of  jails,  jailers,  and  tlie  visitation  and  in- 
spection of  prisons;  of  crimes  and  misdemeanors:  of  fixkes, 
and  their  appropriation. 

The  eighth  book  treats  of  the  finances  of  the  ladies, 
and  of  the  various  officers,  councils,  and  tribunals  employ- 
ed in  collecting  or  enforcing  the  payment  of  the  royal  re- 
venues; of  the  method  of  keeping  the  public  accounts;  of 
the  admioistration  of  the  royal  finances;  of  the  tributes  ta 
be  paid  by  Indians  who  are  the  iqmiediate  vassals  of  tke 
•crown;  of  t}ie  proceeds  of  vacant  encoirne^cW;  of  tl^ 
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4MU»  of  gold,  •ihrer,  or  other  mctmb;  of  tbe  admiaistration  of 
the  miiiet;  of  ireasnres  discovered  in  caves,  Indian  templeSi 
pt  sepulchres;  of  estrays  and  depoBiis;  of  the  tUcavata,  or 
duties  on  the  sales  of  property;  of  custom-houses;  of  the  du- 
ties on  imports  and  exports,  and  the  valuation  according  to 
which  those  duties  are  to  be  rated;  of  the  penalties  incurred 
by  the  neglect  or  violation  of  the  revenue  lavs;  of  the  im- 
portation of  slaves,  and  the  duties  thereon;  of  the  media  an^ 
mfa,  or  first  finiits,  (the  half  of  one  yearns  salary  and  emolu- 
ments of  every  pbce,  ofiSce,  and  annuity  conferred  by  the 
royal  authority);  of  the  sale  of  offices,  and  the  duty  on  the 
subsequent  transfer  thereof;  of  the  royal  monopoly  of  quick* 
silver  and  salt;  of  the  duties  en  sealed,  or  stamped  paper^ 
(requisite  to  give  validity  to  public  acts,  and  to  contracts);  of 
the  king's  ninths,  or  portion  of  the  ty thes;  of  the  revenues  of 
the  vacant  bishoprics;  of  the  salaries  of  the  king's  officers, 
and  the  manner  of  paying  them;  of  assignments  and  appro- 
priations of  particular  revenues;  of  libraniasj  or  treasury 
orders;  of  the  closing  of  accounts,  and  the  manner  in  which 
the  royal  revenue  is  to  be  remitted. 

The  ninth  and  last  book  treats  of  the  royal  audience  and 
chamber  of  commerce  of  the^lndies,  of  its  members  and  offi*, 
cers,  its.  power  and  duties;  of  the  consulate  of  merchants  at 
Seville,  trading  to  the  Indies,  of  the  levy  and  administration 
of  the  duties  on  goods  exported  to  the  Indies,  of  the  compa- 
ny of  merchants,  purchasers  of  gold  and  silver;  of  the  gene- 
rals, admirals,  and  governors  of  the  fleets  and  armaments  of 
the  trade  of  the  Indies;  of  the  inspector,  comptroller,  victu- 
aller, paymaster,  storekeeper,  clerks,  and  military  officers  be- 
longing to  the  armadas  and  fleets;  of  the  corporation  of  ship- 
owners, pilots  and  mariners,  at  Seville — their  exemptions  and 
privileges;  of  licenses  to  pass  to  the  Indies,  and  to  return  to 
Spain;  of  foreigners  desiring  to  trade  to  the  Indies;  of  the 
building,  rigging,  and  measurement  of  ships;  of  the  register* 
ing  thereof;  ot  the  search  or  examination  of  vessels;  of  the 
navigation  and  voyage  of  the  fleets,  and.  the  regulations  to  b^ 
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observed  therein;  of  advice  or  packet*bofttft;  of  underwfiun 
and  policies  of  insurance;  of  the  judges  of  registers  in  the 
Canary  islands,  and  of  the  commerce  and  navigation  Ihereo^ 
of  the  navigation  and  commerce  of  the  Windward  islandi 
and  the  adjacent  provinces;  of  the  trade  and  navigation  to 
the  South  seaS)  and  t#  the  Phillipine  islands,  China,  New- 
Spain,  and  Peru;  of  the  consulates  of  merchants  at  Lima  and 
Mexico* 

The  second  volume  will  contain  a  brief  digest  of  tbose 
general  laws  of  Spain  which  are  in  force  in  hee  colonies.  In 
this  volume  will  be  given  a  compendium  of  the  ordinances  of 
Bilboa — the  principal  conlmercial  code  of  Spain — which  treat 
of  merchants  and  the  books  they  are  bound  to  keep;  of  part* 
nerships  in  trade,  and  the  manner  in  which  they  are  formed, 
carried  on,  and  dissolved;  of  commercial  contracts,  and  the 
formalities  requisite  to  give  them  validity;  of  comroissioa 
merchants;  of  bills  of  exchange,  promissory  notes  and  let* 
ters  of  credit,  of  bankruptcies,  insolvencies  and  temporary 
feilures,  or  suspensions  of  payment;  of  charter  parties^billi 
of  lading  and  freight;  of  shipwrecks;  of  insurances  and  ave« 
rages;  of  bottomry  and  respondentia;  of  masters  of  vessels, 
pilots  and  mariners,  and  their  rights  and  duties* 

This  work  may  be  useful  to  those  who  carry  on  a  comme^ 
cial  intercourse  with  South  America,  or  any  of  the  Spanish 
dominions:  and  as  most  of  the  laws  in  civil  cases,  which  it 
will  comprise,  are  still  valid  in  Louisiana,  it  will  be  services* 
ble  to  the  inhabitants  of  that  state. 

It  may  not  be  unnecessary  to  inform  some  readers,  that  the 
laws  of  Spain,  like  those  of  most  of  the  other  nations  of  En- 
rope,  are  derived  chiefly  from  the  Justinian  code*  The  dis* 
eovery  of  his  admirable  Digest,  was  regarded,  in  the  middle 
ages,  as  a  new  revelation.  It  brought  to  light  a  system  of  ju* 
rispnidence  which,  notwithstanding  all  its  iaults,  was  the  best 
compilation  then  extant  of  written  reason,  applying  the  max* 
ims  of  ethics  to  the  various  and  complicated  a&irs  of  huosQ 
life*    Many  advantages  attended  the  rise  and  growth  of  thf 


Roman  ktw.  It  was  not  like  moat  other  codes,  the  progeny 
of  ignorance  and  superstition:  it  was  the  favoured  o&pring 
of  ciyiiiaation  and  science^  and  it  was  matured  by  the 
care  of  many  ages,  improved  by  the  collected  wisdom  of 
Tarious  nations,  exalted  by  philosophy  and  adorned  by  elo-> 
quence* 

This  code,  however,  is  far  from  being  perfect*  £k]uity 
itself,  in  its  decisions  in  civil  causes,  between  those  whom  it 
regards  as  equals;  in  other  causes,  it  too  often  breathes  the 
spirit  of  the  harsh  and  arbitrary  government  from  which  it 
sprung.  Much  of  the  authority  of  that  despotism  was  com- 
municated to  a  large  portion  of  its  subjects.  The  master 
in  bis  household,  and  even  the  father  among  bis  children, 
wei*e  images,  in  some  respects,  of  the  prince  on  bis  throne, 
released  from  the  obligations  of  the  law;  and  the  whole  female ' 
aex  were  held  in  a  «tate  of  tutelage,  impairing  the  freedom 
and  dignity  to  which  nature  entitled  them. 

During  the  progressi  of  this  system  in  Europe,  it  was  often 
mingled  with  local  usages,  and  always  moulded  by  naiiaoal 
diaracter.  When  it  took  root  in  Spain,  that  nation  was  ani- 
mated by  religious  zeal  and  ramailtic  gallantry*  Modified  by 
these  predomtnaling  passions,  the  civil  code  of  Castile  sterns 
to  be  the  Roman  law,  softened  by  the  spirit  of  chivalry,  and  : 
purified  by  the  influence  of  the 'christian  religion.  Tlie  pa- 
ternal power  was  reduced  within  its  proper  limits;  the  female 
sex  were  emancipated  and  peculiarly  favoured;  and  slavery 
itself  assumed  the  form  of  protected  servitude. 

To  those  who  study  law  as  a  liberal  science  the  proposed 
publication  will  not  be  unacceptable.  To  the  general  reader 
also,  it  may  afiord  interesting  infi^rmation  relative  to  the  co* 
loaies  of  Spain.  Those  oounUries  have  long  been  a  subject . 
of  ans:ioiis  inquiry,  from  their  great  extent  and  populatipn, 
their  rich  and  various  productions^  and  the  extraordinary^ 
stale  of  society  by  which  they  are  distingaished  firom  the  rest 
of  the  workL  Indeed,  the  fivquent,  and  increasing  intercourse 
of  our  eitiiens  wilh  them,  must  give  them  a  higher  degree  of 
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intereftt  in  our  estimation,  than  curiosity  alone  can  excite.  To 
become  well  acquainted  with  the  condition  of  any  country, 
we  must  obtain  a  knowledge  of  its  laws;  more  especially  if  it 
be  governed  like  the  Spanish  dominions  in  our  neighbourhood, 
where  the  sov^eign  regulates,  with  minute '  precision,  the 
rights  and  duties,  the  privileges  and  disabilities,  of  the  vari- 
ous classes  of  his  subjects;  in  a  word,  every  thing  relative  to 
their  conduct,  so  far  as  human  conduct  is  susceptible  of  being 
directed  or  controlled  by  human  power. 

The  first  volume  of  this  work,  comprising  the  laws  pecu- 
liar to  the  Spanish  colonies,  and  forming  by  itself  a  complete 
whole,  will«  we  understand,  be  published  separately.  The 
subjoined  extracts  are  from  the  first  book,  which  treats  of  the 
religious  establishments  of  those  interesting  countries. 

BOOK  I.— TITLE  I. 

9f  T0B  HOLY  CATHOLIC  f  AITH. 

Law  1.  Our  Lord  God,  through  his  infinite  merey  and 
goodness,  hath  vouchsafed  to  give  to  us,  without  any  merit  on 
our  part,  so  large  a  share  in  the  sovereignly  of  this  worid, 
that,  besides  uniting  in  our  royal  persoD  many  and  nighty 
kingdoms,  which  were  held  by  our  glorious  progenitors,  he 
hath  extended  oar  royal  crown  into  great  provincea,  and  ex« 
tensive  territories  and  dominions  by  us  discovered  towwds  the 
south,  and  towards  the  west.  Considering  ourseivies,  there* 
fore,  under  an  higher  obligation  than  any  other  prince  of  the 
earth  to  contribute  to  his  service,  and  the  glory  of  his  holy 
name,  and  to  employ  all  the  strength  and  power  he  hath  given 
US)  in  labouring  that  he  be  known,  acknowledged  and  adm^ 
throughoiit  the  whole  world,  as  the  troe  God,  and  the  At* 
mighty  Creator  of  all  iMngs  visible  and  invisible;  we  have 
happily  succeeded  in  drawing  unto  the  bosom  of  the  holy  Ro- 
man Catholic  Church  many  of  th6  innumerable  tribes  and  na* 
tions  of  the  continent  and  the  islands  of  the  western  faemts* 
phert*    Now,  in  order  that  all  may  nnivereally  tDJoy<  the 
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admirable  benafii  af  redemption,  through  the  blood  of  Christ, 
our  Lofd,  we  enjoifi  and  cooAmand  the  aboriginal  inhabttanta 

« 

of  our  lodiea,  who  hare  not  known  the  bithj  that  they  receire 
benignly,  and  listen  with  attention  to  the  preachers  whom  we 
aend  to  effect  their  conversion  and  salvation,  and  that  they 
give  entire  credit  to  their  sacred  doctrine* 

We  also  command  the  Spaniards  and  all  other  christians, 
inhabitants  of  those  nations  and  kingdoms,  ivho  may  have 
been  regenerated  by  the  sacrament  of  baptism,  that  they 
do  firmly  believe  and  sincerely  confess  the  mystery  of  the 
Most  Holy  Trinity,  Father,  Son  and  Holy  Ghost,  three  dis- 
tinct persons,  and  one  only  true  God,  and  generally  all  the 
other  articles  and  mysteries  which  the  Roman  Catholic  Church 
believes  and  teaches:  And  whoever  shall  persist  in  error; 
through  obstinacy,  and  continue  hardened  against  believing 
what  our  holy  mother  church,  holds  and  teaches,  shall  suffer ' 
the  punishments  ordained  by  law. 

9.  Our  ca])tains,  oiScers,  discoverers,  and  all  other  per* ' 
sons,  shall,  on  their  arrival  in  any  of  the  provinces  of  our 
ladies,  immediately  make  known  to  the  Indians,  that  they  are 
sent  by  us  to  teach  them  good  morals,  to  dissuade  them  from 
vice,  to  instruct  them  in  our  fiiith,  for  their  salvation,  and  to 
bring  them  into  our  dominion,  in  order  that  they  may  be  pro- 
tected, favoured  and  defended,  like  our  other  subjects. 

3«  The  archbishops,  bishops,  ministers  who  have  the  care 
of  souk,  and  all  other  preachers  to  whom  it  belongs  to  teach 
the  christian  doctrine,  shall  take  particular  care,  and  use  all' 
possible  diligence  to  instruct  and  confirm  the  Indians  in  the 
articles  and  tenets  of  our  holy  faith. 

4.  Our  governors,  and  others  in  authority,  in  places  whose 
inhabitants  are  unwilling  to  receive  the  christian  doctrine  in 
peace,  shall  concert  with  the  principal  cacique,  fi^iendly  to  us, 
and  dwelling  on  the  borders  of  the  hostile  Indians.  He  must' 
be  induced  to  invite  some  of  those  Indians  into  his  territory, 
for  the  purpose  of  amusement,  or  on  some  similar  pretence. ' 
The  preachers  of  the  faith  shall  secretly  be  there  at  the  same 
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tine,  with  some  Spaniards  aod  firiendly  ladiaas,  to  that  there 
may  be  safety.  Then,  as  occasioa  may  serve,  the  preachers 
shall  discover  themselves  to  the  Indians  who  have  been  in* 
vited,  and  begin  to  teach  themi  in  their  own  language,  or  by 
floeans  of  interpreters,  the  christian  doctrine:  and  in  order 
that  they  may  hear  it  with  more  veneration  and  admiration, 
the  preachers  shall  wear  surplices  and  stoles,  and  shall  also 
bear  the  holy  cross  in  their  hands.  The  christians  who  are 
present  shall  h^ar  them  with  the  greatest  attention  and  awe,  so 
that  by  tbeir  example  the  infidels  may  desire  to  be  instructed; 
and  should  it  appear  expedient,  in  order  to  excite  the  more 
admiration,  music,  vocal  and  instrumental,  may  be  employed, 
that  the  Indians  may  be  moved  into  a  mild  and  pacific  dispo- 
sition. If  they  desire  that  the  preachers  go  to  their  settle-, 
ments,  let  this  be  done  with  caution  and  circumspection,  re- 
quiring them  first  to  send  tbeir  children  to  be  instructed,  and 
holding  these  as  hostages  for  their  fidelity.  By  these  meaBS» 
and  such  others  as  may  appear  convenient,  let,  the  native  In* 
dians  be  always  pacified  and  instructed,  without  being  injured 
by  any  means,  or  on  any  occasion  or  pretext  whatever,  as  all 
that  we  desire  is  their  conversion  and  happiness. 

7.  We  command  our  viceroys,  audiences  and  governors  io 
all  the  provinces  before  mentioned,  to  subvert,  deuk^Ush  aod 
destroy  the  idols,  altars  and  temples  of  the  pagans;  and  also 
that  they  forbid  the  Indians  to  adore  idols,  or  to  eat  human 
flesh,  even  that  of  prisoners  of  war,  or  of  such  as  are  slain 
in  battle. 

8.  The  prelates  shall  not  suffer  the  false  priests  of  idols, 
nor  sorcerers,  nor  wizards  to  reside  or  hold  commuoication 
with  the  native  Indiai^. 

13,  13.  The  prelates  eball  appoint  a  certain  hour,  at  whidi 
all  the  Indians,  negroes  and  mulattoes,  both  slaves  and  iree, 
within  tbeir  respective  settlements,  shall  assemble  everj  day 
to  hear  the  christian  doctrine.  Persons  shall  be  appointed  to 
institict  them,  and  to  oblige  their  employers  or  owners  to 
ll^nd  them  to  be  instructed;  nor  shall  they  be  otherwise  em« 
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ployed  during  that  appointed  hour.  Care  shall  likewise  be 
taken  that  Indians,  negroes  and  mulattoes,  whether  free  or 
slaves,  living  out  of  villages  on  turorking  days,  shall,  in  like 
manner,  be  instructed  on  holydays,  when  they  may  oome  to  the 
villages*  As  to  those  who  live  beyond  christian  settlements, 
such  measures  as  may  appear  most  expedient  shall  be  taken 
for  their  instruction.  Those  who  must  assemble  every  day 
are  the  Indians,  negroes  and  mulattoes  who  usually  serve  in 
bouses  as  domestics:  such  as  work  in  the  field  shall  attend  on 
Sundays  and  holydays.  The  time  to  be  employed  in  instructs 
ing  them  shall  be  one  hour,  and  n»  more;  and  that  hour  shaH 
be  the  one  which  may  be  most  conveniently  spared  from  the 
service  of  their  masters. 

16.  No  minister  of  justice,  in  any  part  of  our  Indies,  shall 
presume  to  go  or  send  to  the  churches,  to  serve  process,  take 
depositions,  or  in  any  manner  prosecute  suits  against  the  In* 
dians,  ior  any  debt  or  obligation,  when  they  go  to  hear  mass  on 
festivals.  Whoever  transgresses  herein,  though  he  should  act 
under  the  authority  of  any  of  our  audiences,  shall  forfeit  hit 
office,  and  shall  lose  the  debt  in  question,  if  due  to  him;  or,  if 
not,  shall  be  fined  to  the  amount  thereof,  and  shall  likewise  be 
banished  the  province. 

17.  No  Indians,  negroes,  or  mulattoes  i^ail  work  on  Sun* 
days  or  holydays,  and  care  shall  be  taken  that  they  all  keep 
the  festivals  as  other  christians  are  obliged  to  do.  If  this  law 
be  transgressed,  the  Indians,  negroes,  and  mulattoes,  and 
those  by  whose  order  they  ofiend,  shall  be  punished  at  the  dis* 
cretion  of  the  prelates  and  governors. 

19.  The  prelates  shall  provide  for  the  administration  of  the 
holy  sacAment  of  the  eucharist  to  such  Indians  as  are  quali- 
fied to  receive  it. 

31.  Every  Thursday  throughout  the  year,  there  shall  be 
cdebrated,  with  the  utmost  possible  solemnity,  a  mass  of  the 
most  holy  sacrament. 

93.  The  bull  of  our  most  holy  father  the  pope  Paul  V,  for 
granting  indulgences,  exemptions,  and  absolutions  to  the  In- 
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diansy  fthall  be  published  aod  explained  ta  them  with  tolemi 
pomp  and  pious  festivity. 

.  J4.  There  shall  be  celebrated  every  year  a  festival  of  de* 
votion,  commencing  on  the  second  Sunday  in  November, 
and  continuing  thence  for  nine  successive  days,  in  honour  of 
our  Lady  the  Blessed  Virgin,  the  Patroppss  and  ProtecUress 
of  all  our  kingdoms  and  dominions.' 

25«  It  is  forbidden  to  swear  by  the  holy  name  of  God  in 
vain,  under  the  penalty,  for  the  first  offence,  of  ten  days'  im* 
prisonment  and  twenty  thousand  maravedis,  and  of  thirty 
days'  imprisonment  and  forty  thousand  maravedis  for  the  se- 
cond offence;  and  for  the  third,  besides  the  last  mentioned  pe* 
nalty,  four  years'  banishment  beyond  the  circle  of  five  leagues 
firom  the  place  of  the  offender's  residence*  If  the  offender 
hath  not  the  means  of  paying  the  fine  (which  shall  be  divided 
into  three  parts,  and  shared  equally  between  the  royal  trea- 
sury, the  judge,  and  the  informer),  it  shall  be  commuted  for 
Bome  other  suitable  punishment*  No  person,  noted  for  this 
impious  vice,  shall  be  admitted  to  any  honours  in  the  inquisi- 
tions, or  in  colleges,  or  other  communities;  nor  shall  any  such 
person  be  proposed  to  us  to  fill  any  political  or  military 
office;  for  we  expressly  declare  that  all  who  offend  herein, 
shall  besides  losing  our  favour,  incur  our  indignation* 

The  generals,  admirals,  and  captains  of  our  army  and  navy 
shall  not  neglect  to  punish  this  crime  in  those  under  their 
command* 

The  knights  of  military  orders,  the  ministers  and  £atmiliars 
of  the  holy  office,  the  men  at  arms,  and  the  life-guards  of 
viceroys,  being  prosecuted  for  this  vile  and  abominable  crime, 
shall  enjoy  no  privilege  of  jurisdiction,  but  shall  ^  so  fer 
subject  to  the  ordinary  tribunals,  and  by  them  shall  be  duly 
chastised. 

The  prelates  also  shall  report  the  persons  who  shall  contra* 
vene  this  law  to  the  viceroys  and  audiences,  that  they  may 
punish  the  offenders;  and  the  curates  and  religious  teachers 
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thaXl  report  to  the  judges  every  thing  relative  to  this  subject 
irhich  may  require  remedy  or  correction. 

36.  Viceroys,  judges,  and  all  officers,  of  whatever  dignity, 
and  all  other  christians,  who  shall  see  or  meet  the  most  holy 
sacrament  of  the  body  of  Christ  passing  in  the  street,  are 
bound  to  kneel  down  on  the  earth  with  reverence;  to  remain 
in  that  position  till  the  priest  shall  have  passed,  and  to  accom- 
pany the  procession  to  the  church  from  whence  it  proceeded; 
nor  shall  they  be  excused  firom  kneeling  on  account  of  mud  or 
dust,  or  on  any  other  pretence  whatever,  on  pab  of  being 
fined  six  hundred  maravedis.^The  infidel  Indians  shall  kneel 
on  the  earth,  as  well  as  christians:  and  if  any  Indian,  of  the 
age  of  puberty,  refuses  to  kneel,  he  may  be  taken  before  the 
judge,  who,  on  the  testimony  of  two  witnesses,  may  correct 
him,  discretionally. 

37.  Neither  the  figure  of  the  holy  cross,  nor  the  image  or 
picture  of  any  saint,  shall  be  made  or  placed  where  it  may  be 
trodden  on, 

38.  Every  christian,  being  in  danger  of  death,  shall  con< 
ftss  and  receive  the  holy  sacrament,  if  in  his  power. 

TITLE  II. 

OF  THB  CATHKORAL  AND  PAROCHIAL  CHUROHIS. 

Law  1 .  The  viceroys,  presidents,  and  governors  shall  in* 
fjoire  and  report  to  us  what  churches  are  founded  in  the  In- 
£es,  and  what  others  it  may  be  proper  to  establish  for  the  in- 
struction and  conversion  of  the  Indians. 

3.  Whereas  all  the  churches  in  the  Indies  have  hitherto 
been  built  at  the  expense  of  our  royal  treasury,  it  is  our  will 
that  from  henceforth  the  cathedral  churches  which  we  may 
think  proper  to  have  erected,  shall  be  built  only  for  one  third 
part  at  our  expense;'  the  Indians  of  the  bishoprichs  contribut- 
ing another  third,  and  the  remaining  third  being  at  the  ex- 
pense of  the  neighbouring  feudatories.    For  the  Indian  fiefs 
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incorporated  in  our  royal  crown  we  will  contribute  propor* 
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tionably*  All  other  Spanianls  living  la  the  diocefts  shall  eott^ 
tribute  according  to  their  circumstances^  and  what  is  coatri-, 
buted  by  them  shall  be  deducied  from  the  portions  to  be  fur« 
nisheJ  by  the  Indians  and  th«  feudatories*  If  there  he  any 
deficiency,  it  ^hall  be  made  up  out  of  the  produce  of  the  va- 
cant sees* 

# 

3.  The  parochial  churches  in  like  manner  shall  be  builfi 
one  third  at  our  expense,  one  third  at  that  of  the  feudatories^ 
and  the  remaining  third  at  the  expense  of  the  Indiaaa  of  the 
vicinity* 

« 

TITLE  III. 
or  voKiLsmtM  *hi>  or^ir an  houses* 

I 

Lai^  1.  Monasteries  shall  be  founded  in  the  cities  of  our 
Indies,  for  monks  and  for  nuns,  but  not  without  our  special 
permission,  and  the  approbation  and  license  of  the  diocesan 
prelate;  and  if  an^  religious  house  be  built  or  begun  without 
the  aforesaid  authority,  it  shall  without  delay  be  demolished* 

2.  Ylhen  we  shall  have  given  our  license  for  the  foundation 
of  a  monastery,  no  more  land  shall  be  taken  for  it  than  may  be 
necessary  for  the  commodious  habitation  of  its  members;  and 
if  the  monastery  be  not  completed  within  the  limited  time,  the 
viceroy  .Hiay  give  the  land  to  anotlier  oider^  having  our  license 
for  a  similar  purpose* 

3.  Monasteries  founded  in  the  settlements  of  the  Indians^ 
shall  be  at  least  six  leagues  distant  from  one  another* 

4.  The  monasteries  shall  be  plain:  when  erected  in  the  en- 
comiendas  of  our  royal  crown,  the  buildings  shall  be  at  our 
cost;  but  if  they  are  established  in  the  encomiendas  of  private 
persons,  then  the  buildings  shall  be  at  our  expense  jointly 
with  that  of  the  encomenderos,  and  the  Indians  of  the  township 
shall  contribute  according  to  their  means. 

5.  On  the  foundation  of  every  new  convent  in  the  Indies,  it 
shall  be  entitled  to  receive  from  the  royal  treasury  one  suit  of 
ornaments,  a  chalice,  a  patten,  and  a  bell. 
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6.  In  moDastertes  and  nuDneries,  endowed  and  founded 
from  the  royal  treasury,  the  larger  chapels  shall  be  reserved  to 
us;  but  the  monks  and  nuns  may  dispose  of  the  other  chapels 
and  burial  places* 

7.  The  eleemosynary  donations  of  wine  and  oil,  which  wc 
have  made  to  some  poor  convents,  for  celebrating  the  holy 
sacraments,  shall  be  administered  with  frugality.  They  shall 
be  given  only  to  those  convents  whose  poverty  renders  the 
assistance  necessary  for  the  divine  worship.  The  donations 
ahall  be  dispensed  either  in  specie  or  in  kind,  and  not  in  sil- 
ver in  ingots*    (^r  royal  officers  shall  not  levy  duties  from 

themn 


convents  of  the  nendioaDi  orders^ 

15.  Wheieas  severJi  royal  ordei*  b^ve  been  iasuedforve- 
lieving  with  medicinee  such  friars  as  are  sick  iu  the  mooaste- 
ries  of  our  Indtes,  and  for  the  necessary  diet  and  support  oC, 
tbpse  newly  arrived,  whosci  hoakh  requires  to  be  re-establish*' 
^  those  orders^  and  suich  as  may  hereafter  be  tranamiUedt 
ihaU  ,be  observe  and  fulfilled  with  punctua^lity* 

16.  The  prelates  shall  not  suffer  the  nuns  iu  any  monastery 
to  exceed  the  lumber  allotted  by  ita  foundation^  and  if  so. 
many  cannot,  be  naintainedy  t^ey  shall,  be  reduced  to  th« 
number  for  which  t)iere  may  be  a  suitable  support.    The  re-, 
gulatioos  of  thp  council  of  Tr^,  alio wiog  nuo3  freeljf  to.  ce^ 
aounce  their  inheritances^  shall  be  observed* 

1 7.  An  orphan  hous/Q  hsiviog  been  fpunfled  in  the  city  of 
Me^icot  for  the  receptipn,  s^pport^  and  instmctioa  o(  the 
maoy  frmale  orphans^  there»  pf  the  mixed  ince  (the  descea^- 
ants  of  Spanish  and  Indian  parenta))  the  viceroys  are  eiyoii^t, 
^  (0  make  that  establishmoat  an  object  of  particniair  ait^or 
tion,  and  by  all  possible  means  to  promote  it^  prosperity^ 

1 8.  The  viceroys  shall  annually  visit  the  college  of  female 
children  in  Hdxioo^aod  siae  that  they  be  weO  mainlBiaed,  and 
virtuously  instructed  in  every  thing  conducive  Co  the  service 
of  God,  and  to  their  own  welftirie.  The  viceroys  shall  exa- 
Dine  how  (he.fumb  are  expended,  and  abatl  aid  and  A^veur 
tii«  eataUiihiMnt,  as  ecc»sien  may  allow  or  tequira^ 


^ 
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1^.  Tho  viceroys  shall  take  ander  their  very  special  care  and 
protection  the  houses  founded  and  endowed  for  the  reception, 
and  education  of  Indian  young  ladies*  They  shall  found  sucfai 
houses  where  they  are  wanting,  and  appoint  respectable  ma* 
trons  to  reside  in  and  govern  them.  The  young  ladies  shall 
be  diligently  instructed  in  the  Spanish  language,  and  in  the 
christian  doctrine  and  prayers:  they  shall  also  be  exercised  ta 
reading  edifying  books,  and  shall  not  be  permitted  to  speak 
their  vernacular  tongue* 

TITLE  VIIL— CONTAINING  NINE  LAWS. 

or  THE  PROVI^rCIAIr  AVD  STHODAL  COUNCILS.  * 

t^rovincial  councils  shall  be  celebrated  in  the  Indies,  con^ 
fomably  to  the  briefs  of  the  holy  see.    The  viceroys  and  pre- 
sidents shall  assist  at  those  councils,  in  tfie  king^s  name.    For 
each  diocess  a  synodal  council  shall  be  convoked  once  in  each 
^.  year.  These  councils  shall  be  held  at  as  small  an  expense  as 

'  may  be.    The  ecclesiastics  and  monks  who  are  members  of 

/  them  may  vote  freely,  and  give  their  opinions  without  impedi- 

ment. The  acts  of  provincial  councils  must  be  seen  and  ap*- 
proved  by  the  council  of  the  Indies,  and  the  acts  of  synodal 
councils  by  the  viceroys,  presidents  and  audiences,  before 
they  can  be  executed  or  have  any  effect.  The  clergy  and 
doctrinal  curates  must  have  in  their  possession,  and  be  ivell 
acquainted  with  all  the  decrees  and  resolutions  of  the  provin- 
cial  councils.  These  councils  shall  regulate  the  dues  and 
rights  which  may  be  claimed  by  ecclesiastics  for  saying  mass,' 
accompanying  interments,  celebrating  private  marriages,  as- 
sisting at  divine  offices,  anniversaries,  and  every  other  eccle- 
siastical ministry. 

TITLE  IX.— CONTAINING  TEN  LAWS. 

OF  TBB  AFOSTOLIG  BULLS  AND  BaiXFS. 

The  apostolic  bulls  and  briefs,  not  derogatory  to  Iherighta 
conceded  to  us  by  the  iioly  see,  shall  be  observed  aod.esa* 
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oiled,  havb^  ivevkNuly  been  seen  ftnd  approved  by  die 
council  of  the  ladies.  Our  ambassadors  at  Rome  may  not 
accept  or  soUcit,  iiMr  any  person  whatever  in  our  Indies,  any 
grace,  fiivoor,  or  diqiensation  from  the  holy  see,  unless  with 
our  approbation  signified  to  them  by  our  royal  council* 


TITLE  X.-^ONTAINING  EIGHTEEN  LAWS. 

or  THB  BCCLCSIASTICAL  JVDeiS  AHD  CONSERVATORS. 

The  laws  of  Castile,  forbidding  ecclesiastical  judges  to 
usurp  the  royal  jurisdiction,  shall  be  strictly  observed.  The 
ecclesiastical  judges  shall  not  take  cognizances  of  the  causes, 
civil  or  criminal,  of  the  Chinese,  the  Moors,  or  unbelieviqg 
Indians;  nor  may  they  proceed  against  conregidors,  on  pre- 
tence of  their  violating  their  oath  not  to  engage  in  commerce; 
nor  shall  tbey  condemn  the  Indians  to  pecuniary  penalties  or 
to  labour,  or  to  be  sold  to  servitude  for  a  certain  number  of 
years.  They  shall  receive,  when  proper,  the  aid  of  the  royal 
authority;  without  which  they  shall  not  execute  or  arrest  any 
lay  person.  No  duties  shall  be  levied  on  the  Indians,  on  pre- 
tence of  supporting  the  ecclesiastical  judges.  The  prelates 
of  religious  orders  shall  not  appoint  conservatory  judges,  un- 
less confonnably  to  the  provisions  of  the  council  of  Trent. 
These  judges  shall  not  in  any  manner  exercise  jurisdiction 
over  the  perscms  of  archbishops  or  bishops.  They  shall  be 
compelled  by  the  audiences  to  a  precise  and  punctual  pbserv* 
•nee  of  the  laws# 

TITLE  XII.— CONTAINING  TWENTY-TWO  LAWS, 

or  THB  CLCROT. 

I 

No  ecclesiastic  may  be  an  alcaidfi,  an  advocate  or  a  notary 
public;  ncnr  a  iactor,  merchant  or  dealer  in  any  kind  of  com^ 
merce*  The  clergy  may  not  employ  negroes  in  the  pearl, 
fieh^,  not  hold  property  in  the  mines;  nor  employ  lay  per^ 
aoQS  seoetlf  to  laakf  q^ntracts  or  a^oliations  for  thenu 


« 


V 


\ 
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Prebeodariet  and  oilier  priests  may  dispose  of  tbeir  property 
by  testament.  Scandalous  and  incorrigible  priests  shall  bedelir* 
ered  up  to  the  secalar  power,  and  prosecuted  to  severe  and  con** 
dign  punishment.  Seditious  and  disorderiy  ecclesiastics  shaN 
be  punished  and  sent  out  of  the  country.  Traitors  and  insur- 
gents who,  to  avoid  punishment,  obtain  ordination  or  enter 
into  monasteries,  shall  be  arrested  and  sent  back  to  Spain. 
A  priest  having  resided  four  months  in  any  diocess,  shall  not 
leave  it  without  letters  of  dismissal  from  the  prelate.  No 
priest  or  monk  shall  come  from  the  Indies  to  Spain  without 
being  duly  licensed.  Preachers  must  not  in  their  pulpits  use 
any  scandalous  words,  teaching  the  government,  or  relectiAg 
on  the  character  of  puUtc  oflicera  or  private  trnttviduals,  on 
pain  of  being  embarked  and  sent  off  to  these  kingdoms.  Ec- 
clesiastics are  forbidden  to  game  for  any  sum  whatever. 
Priests  and  monks  must  present  themselves  when  required  to 
the  viceroys  and  audiences. 

TITLE  X1V.-^0NTAINING  NINETY-THREE  LAWS. 

or  THX  RVGULAE  CLKRQTf  OB  IIO|IE8» 

The  viceroys  and  governors  shall  inform  themselves  of  the 
monasteries  and  monks  within  their  districts. — The  provin- 
cials of  the  religious  orders  sbkll  keep  correct  lists  of  the 
monasteries  in  their  respective  provinces,  specifying  the  num- 
ber of  monks  residing  in  eacfa«  with  their  particular  naves, 
offices,  ministry,  condition  and  qualities.  These  Hsts  shaft 
be  sent  every  year  to  the  viceroys  and  audiences,  by  whom 
they  shall  be  carefully  preserved.  The  monks  sent  from  Spain 
to  the  Indies  must  be  persons  of  approved  probity  and  chris- 
tian faith;  they  shall  receive  pecuniary  succours,  and  their 
passage  shall  be  paid  from  the  royal  treasury.  Those  who 
embark  for  the  Indies,  may  not  remain  in  tht  Ganary  islands^ 
nor  shall  those  appointed  for  one  mission  go  to  another  wMi* 
out  license.  Foreign  monks  may  not  paas  to  die  Mies;  nor 
those  monks  who  are  boc  in  (jbeikntt  to  tlieir  prelatcfs,  ntft 
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MjF  oAttTft  Wit  tkoM  who  are  xealoas  in  the  cauM  of  our  holy 
jpaligioB,  apd  exemplary  ia  4heir  conduct  and  ministr  j.  Monks 
ahall  not  he  penmued  lo  take  «ny  ^f  their  relati veB  with  them 
lo  the  ladiet.  Those  seat  (x>  the  Phillipioe  islands  by  our 
order  shall  be  particularly  protected  and  fttvoured:  no  oiooks 
shall  go  from  those  islands  to  China  or  Japan  lo  instruct  the 
people  of  ib0W  w^iiitm  Wi  the  christfaii  doctrinet  without  the 
license  of  the  goTemor,  and  of  the  archbishop.  The  monks 
wlR>)goonmSssiens  to  convert  and  instruct  the  native  Indians 
shall  be  supplied  with  what  is  necessary,'  and  receive  favour, 
Jieoeyi^  tfSd  pcotdstiiMi* 

The  prelates  and  visilort  of  nfltgious  erders,  appointed  le 
esamiae  attd.  refona  thefli«  ehall  receite  all  nquisite  aid  from 
die  viceroys  and  4rtbundb$  these  viiitore  tnust  boc  Occasion 
My  expease,  ii^ry  or  nucatioa  to  the  Indians.  No  profes* 
aed  meifek  ehall  hold  asy  particabr  property  directly  or  by 
tfieans  Of  lay  trustees.  The  order  ef  St.  Fraeds  sbaJd  re* 
ceive  oat  of  the  royal  treasury  an  annual  pension  or  allowance 
of  two  huodnsd  diicats.  The  rdtgioas  orders  tnay  hoM  their 
chapters  and  elections  where  they  think  fil,  provided  it  be  not 
in  the  Indian  towns.  The  nMiiks  mu^t  net  intenneddle  with 
Ihe  afeks  (rf*  government^  nor  ehall  our  judges  inlerfet^  in  the 
adttinielmlioo  or  discipliQe  of  the  religious  houses  of  either 
aet:  but  ibe  viceroya  and  awdhttces  may  remedy  and  adjust 
dilpaAes  between  aionha  and  ladiane;  those  disputes  which 
arise  between  the  reguhr  and  secular  eecleeiastic,  shall  be 
made  known  to  the  prelatesi  by  wboln  the  ofihiding  parties 
ahall  be  justly  chastised. 

Bapiiauu  saastn^t  be  peifonned»  nor  taarriatires  cekbrated 
in  convents.  The  monks  shall  preach  gratuitously  in  the  me* 
tropolitan  and  cathedral  churches  on  festival  days.  They  shall 
not  eaiploy  fediana  as  servants,  uokss  when  absolutely  ae- 
cespaiyt  aiki  never  wkboat  paying  them  reasonable  wages: 
tbay.shali  not  keep  shops  or  engage  in  any  kind  of  commerce: 
tbey  must  not  come  from  the  Indies  to  Spain,  without  the  eX" 
preas  license  joi  their  funlatesi  and  the  penmiteion  of  the  vice* 
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toy  or  governor;  nor  shall  they  bring  more  money  with  tteai 
than  is  necessary  for  the  expense  of  the  voyage.  No  pro> 
fessed  monk  shall  act  as  agent,  procurator  or  solicitor,  nor 
appear  or  be  heard  in  coiirt,  without  first  exhibiting  the  spe- 
cial license  of  his  prelate* 

TITLE  XV.— CONTAINING  THIRTY-FIVE  LAWS. 

Of  MORKS   BHPbOTBO  AS  EBLIOIOUS   IVSTBVCTOM  Off  MX 

IXDIANS. 

In  the  presentation  and  appointment  of  those  religioas  in- 
•tructors,  the  regulations  and  forms  of  the  royal  patronage 
shall  be  observed.  The  said  instructors  must  be  will  ac* 
quainted  with  the  language  of  the  Indians  whom  they  are  ap* 
pointed  to  instruct:  they  must  be  furnished  by  the  prelates  of 
their  respective  orders  with  sufficient  clothing  and  sustenaocet 
and  particularly  with  wine:  they  must  also  be  provided  each 
with  a  horse,  so  that  they  may  be  enabled  to  visit  the  sick  In- 
dians^ to  aflTord  them  consolation,  and  administer  to  them  the 
holy  sacraments.  When  praeticable,  they  shall  live  together 
in  small  conununities  of  three  or  four  each.  They  muse  not 
employ  the  Indians  to  carry  burdens  on  their  shouMov..  If 
their  own  prelates  foil  to  punish  them  for  their  offences,  let  it 
be  done  by  the  ordinary^  pursuant  to  the  provisions  of  the 
council  of  Trent.  They  must  observe  the  ordinances  of  die 
synodal  councils,  and  must  contribute  to  the  support  of  the 
collegiate  ecclesiastical  seminaries. 

TITLE  XVI.-JCONTAINING  THIRTY-ONE  LAWS. 

or  TVTHES. 

Forasmuch  as  the  ecclesiastical  tythes  of  the  Indies  belong 
to  us  by  the  apostolic  grants  of  the  sovereign  pontift,  we  com- 
mand the  officers  of  the  royal  revenue,  in  their  respective  prth 
vinces,  to  recover  and  receive  the  tythes  as  they  become  due, 
so  that  the  churches  may,  by  means  thereof,  be  supplied  witb 
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suitable  miniaters,  and  provided  with  every  thing  necessary 
for  the  service  and  worship  of  God. — Tythes  are  due  on  the 
following  articles:  to  wit,  wheat,  corn,  barley,  rye,  millcti 
maize  or  Indian  corn,  Indian  wheat,  large  wheat,  oats,  peas, 
French  beans,  lentils,  vetches,  rice,  cocoa,  and  every  species 
of  grain,  vegetables  and  seeds*  The  ty  the  shall  consist  of  a 
full  tenth  of  each  article,  without  any  deduction  or  defaU^^^tioo 
whatever.  Tythes  are  also  due  on  lambs,  kids,  young  pigSf 
young  calves,  oolts,  young  mules,  asses,  chickens,  goftlingSf 
ducklings,  and  young  pigeons,  though  raised  for  domestic 
use;  also  on  milk,  cheese  and  wool;  on  fruits  of  every  kind» 
except  pine  apples;  on  garden  vegetables  of  every .  de*. 
scription;  on  honey,  wax  and  bees;  on  silk,  flax,  bj^mpf 
cotton,  the  shumae  herb,  madder,  wood  and  chalk.  First 
firuits  are  also  due  on  every  thing  gathered;  that  is  to  say^ 
if  six  bushels  or  upwards  be  gathered,  the  first  fruits  shaU 
be  half  a  bushel,  and  never  more*  If  less  than  six  bushels, 
be  gathered,  no  first  fruits  shall  be  paid  thereon. — Sugar  shall 
pay,  in  lieu  of  tythes,  five  per  cent.,  if  coarse,  and  only  four 
per  cent,  if  it  be  refined* — The  tythes  of  cattle  shall  be  pay^. 
able  in  the  fields  where  they  are  raised*  The  tythes  of  agri*! 
cultural  produce  are  payable  where  it  is  cut  dowp  or  gattecw 
ed*  The  Indians  shall  not  be  forced  to  carry  their  tythes  on, 
their  shoulders  for  the  clergy*  Gold,  silver,  pearls,  prepiouf: 
stones,  and  generally  all  metals  are  exempted  from  paying 
»/ines* — The  estates  of  the  king,  and  tho^e  of  the  knights.of 
the  military  orders  shall  pay  tythes. — In  the  Indies  no  per* 
sonal  tythts  shall  be  levied. — From  the  tythes  of  each  bishop- 
rick  shall  be  taken  the  subsidy  or  portion  allotted  by  the  act 
of  its  erection,  for  the  use  of  the  bishop  and  chapter.  Of 
this  portion,  the  one  fourth  part  shall  belong  t<v  the  bishop 
bii^self;  and  if  it  falls  short  of  500,000  maravedis,  u.e  d^fi* 
ciency  shall  be  supplied  from  the  royal  treasury. — The4ylhea 
of  each  cathedral  church  ^hall  be  appropriated  as  follows: 
one  half  of  tl^e  whole  shall  be  given  to  the  bishop  and  chap* 
ten  the  other  half  shall  be  divided  into  nine  equal  par(% 
No*  XXII.  '  Q  q 


S06 

whereof  tw«  parts  shall  be  reserrcd  for  tiie  kiiig,  three  ptrts 
for  building  and  repairing  the  cathedral  cht^h  and  the  hot- 
pitaly  and  the  remaining  four  ninths  shall  be  appropriated  to 
pa  J  the  curates  and  other  ecclesiastics,  pursuant  to  the  provi- 
aions  of  the  act  of  erection.  When  the  tythes  are  not  suffi- 
cient for  the  support  and  endowment  of  a  catheA^l  duirch, 
thef  shall  be  collected  and  placed  in  the  royal  trettsury, 
which  shall  thereupon  become  charged  with  the  support  of  the 
prelate,  the  chapter,  and  thi*  cathedral  ministers.  The  paro* 
chial  tythes  shall  be  rented,  and  the  amount  shall  be  distribut- 
ed as  follows:  one  half  to  the  bishop  and  chapter  of  the  dio- 
cess:  the  other  half  shall  be  divided  into  nine  equal  parts, 
whereof  two  parts  shall  be  for  the  king,  three  parts  for  the 
support  of  the  parochial  church  and  the  hospital,  and  the  re- 
maining four  ninths  for  the  maintenance  of  the  parochial  mi- 
nisters, and  the  administration  of  the  holy  sacraments. — The 
receiptand  administration  of  the  king's  ninths  of  tythes  shall 
belong  to  the  officers  of  the  royal  revenue.  The  ninths  shall 
betaken  from  the  gross  amount  of  the  tythes,  without  any  de- 
duction. The  fiscal  officers  shall  be  present  at,  and  superin- 
tend the  renting  of  the  tythes.  When  the  episcopal  tythes  are 
sufficient  for  the  support  of  the  cathedral,  the  administration 
6f  those  tj^thes  shall  belong  to  the  bishop  and  chapter.  When 
llie  accounts  of  the  receipt  and  distribution  of  the  tythes  are 
taken,  a  fiscal  officer  and  a  judge  shall  attend.  Tythes  shall 
never  be  rented  tO' ecclesiastics,  of  any  class  or  denomination, 
directly  or  indirectly. 

r 

TITLE  XIX. 

pr  THI  TRIBUNALS  Or  THE  HOLT  OmCE  OF  TUE  INQUISlTIOtf* 

Law  2.  We  receive  into  our  protection,  and  place  under 
•or  royal  safeguard  and  protection,  the  apostolic  inquisitors 
of  our  Indies,  their  ministers  and  officers,  with  their  property 
nqd  every  thing  appertaining  to  them,  in  order  that  they  may 
iftely  exercise  the  holy  office  with  which  they  are  charged. 
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And  we  command  that  no  person,  of  whatever  ilatf ,  condition 
or  dignity  he  may  be,  shall  presume  to  injure  or  disturb  them, 
or  permit  them  to  be  molested  in  any  manner,  on  pain  of  in* 
turring  the  punishment  of  those  who  violate  the  safeguard  of 
their  natural  lord  and  king* 


THE  CIVIL  LAW. 

A  translation  of  the  body  of  the  civil  law  has  long  been  a 
desideratum  in  English  literature.  The  Digest  or  Pandects 
•f  Justinian,  the  great  reservoir  of  that  systemt  is  the  foun- 
tain from  which  have  flowed  most  of  the  laws  by  which  all  the 
nations  of  the  christian  worltl  are  now  regulated.  Yet  that 
rich  fountain  remains  locked  up,  not  only  to  the  mere  English 
scholar,  but  even,  in  part,  to  the  classical  Latinist,  who  has 
not  studied  the  technical  phraseology  of  the  Roman  jurispru* 
dence.  To  supply  this  deficiency  would  be  honourable  to 
America;  and  we  are  not  without  hopes  that  this  may  be  donCf 
even  through  the  medium  of  the  Law  Journal,  if  the  public  or 
the  profession  will  afford  it  an  adequate  patronage. — The  fol* 
lowing  article  is  offered,  as  a  specimen  of  ^ucb  a  translation  as 
we  believe  could  be  obtained:  it  is  from  the  pen  of  Mr.  Work* 
man,  and  is  intended,  not  only  to  give  the  precise  meaning, 
but  to  preserve  also,  as  far  as  our  language  will  permit,  the 
peculiar  style  of  the  original.  The  Latin  is  printed  oppQsitp 
(o  the  English,  that  the  learned  reader  may  at  once  judge  of 
the  correctness  of  the  version. 
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THE  INSTITUTES  OF  JUSTINIAN. 

IffTRODUCTlOir — COVriRMATION  OF  THX  IV8TITUTK8* 

<N'  the  Um  of  AmM  and  of  Lawi*  1.  Of  tiw  Wan  and  Lawi  of  Juili^ 
luaii.  S.  Of  the  Conapilatioii  of  the  Code,  and  the  Pandeots.  9.  Of  the 
Time,  the  Aathon,  the  Object  and  Utility  of  these  lastitiites.  4.  Di* 
nuon  of  the  Institates.  6.  What  they  oontain*  6.  Books  from  which 
tiiey  were  compiied~-Confinnation  of  them.  7.  Esdwitatioa  to  the 
0tady  of  Jnrapnidence. 

Id  the  name  of  our  Lord  Jesus  Christ. — The  Emperor  Cjbsar 
Flavius  Justivian,  Alemanicus,  Gothicus,  Francicus,  Ger- 
manicus,  Anticus,  Alanicus,  Vandalicus,  Africanus, — ^Piousi 
Happy  and  Glorious,  Triumphant  .Conquerori  alwajs 
August — 

To  the  Youth  de$irau8  of  the  Knowledge  of  the  Lams — Senit 

Health. 

The  imperial  majesty  should  not  only  be  illustrated  by 
arms,  but  armed  also  with  the  authority  of  laws;  so  that  in 
war,  as  well  as  in  peace,  the  empire  may  be  rightly  governed* 
A  Roman  sovereign  should  not  only  be  victorious  in  batdes, 
but  should  use  every  lawful  means  to  expel  iniquities  from  the 
state,  and  become  as  renowned  for  a  most  religious  observ- 
ance of  justice,  as  for  splendid  triumphs  over  his  vanquished 
foes.  ^ 

§  1.  By  the  utmost  labour,  vigilance  and  foresight,  and  with 
the  favotir  of  God,  we  have  happily  pursued  this  double  path: 
the  Barbaric  nations,  subjected  to  our  yoke,  acknowledge  our 
warlike  atchievements;  Africa,  with  innumerable  other  pro- 
vinces, reunited  after  so  l<mg  an  interval  to  the  Roman  domain 
and  our  empire,  bear  testimony  of  our  heaven-bestowed  vic- 
tories: and  now  the  whole  world  is  ruled  by  the  laws  made 
and  promulgated,  as  well  as  those  collected  and  digested  by 
our  authority* 

§  2.  When  we  had  arranged  the  imperial  constitutions,  which 
before  were  confused  and  contradictory,  in  a  lucid  and  har- 
monious order,  we  then  extended  our  care  to  the  immense 


309 
IIWTITUTIONES  D.  JUSTINIANI. 

PROaXIUM  0E  COirriftJIATIONB  IMSTITUTIOVU*. 

Bb  U«i  Aimonim  et  Legam.  1.  De  B«Uis  et  Legibns  Jnfdniani.  8.  De 
Coiapmitio&e  Codicts  'et  Pandeolanim.  3.  De  Tempore,  Auctoritati- 
bos,  Fine  et  Utilitate  Compositknu  InstitntkniiiiD.  4.  Diviso  Imtita- 
Ikmum*  5.  Quid  in  Institutioiubus  contineatur.  6.  £x  qnibus  Libiw 
oompoeitoe  sunt  Institutiooet,  atqae  eonun  reccgnitio,  et  oonfiioiatio. 
7.  Adbortatio  ad  studinm  Juris. 

In  nomine  Domini  nostri  Jesu  Christi. — Imperatory  CiKSiii 
Flavius  JusTiMiANUS,  Alemanicus,  Gothicus,  FrancicuSi 
Germanicus,  Anticus,  Alanicus,  Vandalicus,  Africanus,  Pius, 
Felix,  Inclytus,  Victor  ac  Triumphator,  semper  Augustu 


Cufiim  Legum  JuvefUuii  £ft 

Imperatoriam  majestatem  non  solum  armis  decoratam,  sed 
etiam  legibos  oportet  esse  armatam;  ut  utnimque  tempus  et 
bellorum  et  pads  recte  possit  gubernari:  et  princeps  Romanus 
non  solum  in  bostilibus  prseliis  victor  existat,  sed  etiam  per 
legitimos  tramites  calumniantium  iniquitates  expellat:  et  fiat 
tam  juris  religiosissimus,  quam,  victis  hostibus,  triumnhator 
magnificus* 

§  1.  Quorum  utramque  viam  cum  summis  vigilits,  summa- 
que  providentia,  annuente  Deo,  perfecimus:  et  bellicos  qui- 
dem  sudores  nostras  barbarics  gentes,  sub  juga  nostra  re- 
dacts, cognoscunt:  et  tam  Africa,  quam  alias  innumerae  pr^- 
▼incis,  post  tanta  temporum  spatia,  nostris  victoriis  a  coelesti 
numine  praestitis,  iterum  ditioni  Romanes,  nostroque  additSB 
knperio,  protestantur.  Opines  vero  populi  legibus  tam  a 
nobis  promulgatis,  quam  compositis,  reguatur* 

§  9.  Et  cum  sacratissimas  constitutiones,  antea  confusas,  in 
hiculentam  ereximus  consonantiam,  tunc  nostram  extendimus 
curam  ad  immensa  ceteris  pnidentias  volumina;  et  opus  des- 
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volumes  of  the  ancient  jurtspradence^  t nd  wading,  as  it  were^ 
through  that  ocean,  by  the  favour  of  heaven  we  completed  the 
digest, — a  work  the  execution  of  which  had  been  despaired  of* 

§  3.  As  sooa  as  this,  through  the  blessing  of  God,  was  ac« 
compUshed,  we  convened  the 'eminent  Tribonian,  a  man  of 
consular  dignity,  master  of  the  offices,  and  formerly  qusestor 
of  our  sacred  palace,  together  with  Theopbilus  and  Doro- 
theus  (personages  illustrious  for  their  universal  talents,  their 
knowledge  of  jurisprudence,  and  their  well*  tried  fidelity  in  our 
service),  and  particularly  commanded  them  to  compose  these 
institutes,  conformably  to  our  instructions;  so  that  you  might 
be  enabled  to  learn  the  first  principles  of  the  law,  not  firom 
obscure  ancient  fables,  but  by  the  splendour  of  imperial  au« 
thority;  that  your  minds  should  not  be  burdened  with  any 
thing  useless  or  obsolete,  but  instructed  in  those  laws  only 
which  ar^  recognized  and  observed;  and  that,  although  four 
years  were  formerly  scarce  sufficient  to  prepare  the  student 
for  reading  the  imperial  constitutions,  you  might  enter  upon 
the  study  of  them  at  once:  and  you  are  deemed  worthy  of  ihia 
high  honour  and  felicity,  that  both  the  beginning  and  the  end 
of  your  legal  learning  will  be  communicated  to  you  by  the 
voice  of  your  prince. 

§  4.  After  we  had,  with  the  assistance  of  the  same  exalted 
Tribonian,  and  other  illustrious  and  most  eloquent  men,  com* 
pleted  Che  fifty  books  of  the  Digests  or  Pandects  (in  which  the 
whole  ancient  law  was  comprised),  we  ordered  that  the  insti- 
tutes should  be  divided  into  four  books,  which  may  serve  aa 
the  first  principles  of  jurisprudence* 

§  $•  In  these  are  briefly  expounded  the  laws  which  wer« 
formerly  in  force,  and  those  also  which,  having  fallen  into  ob« 
scurily  through  desuetude,  have  been  restored  to  light  by  our 
imperial  providence* 

§  6.  Which  books,— compiled  from  all  the  Institutes  of  the 
ancient  jurisconsults,  but  principally  firom  the  commentaries, 
instituted  and  collections  of  our  beloved  Caius,— having  been 
presented  to  us  by  the  three  above-mentioned  wise  and  en** 
lightened  jurists,  we  read  and  aamined  them  attentively;  and 
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ptifitnin,  qutai  per  medium  profmMium  eeale^t  ocelesti  6vert 
jam  adimplevimus* 

$  3*  Cumque  hoc,  Deo  propilio,  peractum  est,  Triboniano, 
viro  magnifico,  magUtro,  et  exquestOTe  sacri  palatii  noslri,  et 
exconsuie,  nee  noa  Tbeopbilo  et  Dorotheo,  viris  illuatribus, 
antecessoribas  (quorum  oomium  solertiam,  et  legum  Acientiam, 
et  circa  nostras  jussiones  fidem,  jam  ex  multis  renim  argiH 
mentis  accepimus),  convocatis,  mandavimus  specialiter,  ut 
ipsi  nostra  auctoritate,  nostrisque  soasionibus,  Institutiones 
componerent;  ut  liceat  vobis  prima  legum  cunabula  non  ab 
antiquis  fabulis  discere,  sed  ab  imperiali  spiendore  appetere: 
et  tam  aures,  quam  animi  vestri,  nihil  inutile,  nibilque  perpe- 
ram  positum,  sed  quod  in  ipsis  rerum  obtinet  argumentis,  ac- 
cipiant:  et  quod  priore  tempore  vix  post  quadriennium  priori- 
bus  contingebat,  ut  tunc  constitutiones  imperitorias  legerent, 
hoc  vos  a  primordio  ingrediamini^  digni  tanto  honore,  tanta- 
que  reperti  felicitate,  ut  et  initium  vobis,  et  finis  legum  erudi* 
tionis,  a  voce  principal!  procedat. 

§  4*  Igitur  post  libros  quinquaginta  Digestorum,  seu  Pan- 
dectarum  (in  quibus  omn^  jus  antiquum  collectum  est,  quod 
per  eundem  virum  excelsum  Tribonianum,  nee  non  csteros 
▼iros  illustres  et  facundissimos,  confecimus),  in  quatuor  libros 
easdem  Institutiones  partiri  jussimus,  ut  sint  totius  legftimas 
scientis  prima  elementa. 

§  5.  In  quibus  breviter  exposttum  est,  et  quod  antea  obti* 
nebat,  et  quod  postea,  desuetudine  inumbratum,  imperiali  re« 
medio  illuminatum  est* 

§  6.  Quas,  ex  omnibus  antiquorum  Institutionibus,  et  pre* 
cipue  ex  commentariis  Caii  nostri,  tam  institutionum,  quam 
rerum  quotidianarum,  aliisque  multis  commentariis  composi- 
las,  cum  tres  viri  pnidentes  prsdicti  nobis  obtulerunt,  et  le- 
gtmus,  et  recognovimus,  et  plenissimum  nostrarum  constitn* 
tionum  robur  eis  accommodavimus. 

§  7.  Summa  itaque  ope,  et  alacri  studio,  has  leges  nostras 
accipite:  et  vosmetipsos  sic  eruditos  ostendite,  ut  spes  ros 
pulcherrima  foveat,  toto  legitimo  opere  perfecto,  posse  etiara 
nostram  rempublicamf  in  partibus  ejus  vobis  credendis,  gu« 
bemari. 
D.  CP«  XI.  Kalend*  Decemb.  D.  Justiniano  PP.  A.  III.  COS. 
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we  h«re  now  given  to  them  the  fullest  farce  and  validity  of 
our  constitutions. 

§  7.  Receive  then  these  our  laws,  and  study  them  with  the 
utmost  care  and  alacrity;  and  so  distinguish  yourselves  by 
the  knowledge  of  them,  that  when  your  legal  studies  are  com* 
pleted,  you  may  cherish  the  fair  hope  of  being  entrusted  with 
a  share  in  the  government  of  our  empire. 

Given  at  Constantinople,  on  the  eleventh  day  before 

the  calends  of  December  (21st  November,  A.  D. 

533),  by  the  Emperor  Justinian,  always  August,  in 

his  third  consulate* 


TO  READERS  AND  CORRESPONDENTS. 

The  Editor  of  this  Journal  expects  to  procure  a  number  of 
very  valuable  MSS.  from  some  of  the  most  eminent  members 
of  the  bar  in  the  state  of  Virginia. 

From  Mr.  Day,  of  Connecticut,  whose  reputation  as  a  re- 
porter and  an  annotator  is  well  established,  he  has  received  se- 
veral communications,  which  arrived  too  late  for  this  volume* 

By  the  politeness  of  the  family  of  the  late  James  A.  Bat- 
Aao,  Esq.  he  is  favoured  with  the  perusal  of  the  law  papers  of 
that  distinguished  advocate  and  statesman,  from  which  a  va- 
riety of  decisions  in  the  courts  of  Delaware  may  be  collected, 
which  will  prpve  particularly  interesting  to  practitioners  in 
that  state* 

The  Editor  returns  his  thanks  to  one  of  the  members  of  the 
sapie  bar,  for  his  communication  respecting  certain  judgments 
pronounced  on  circumstantial  evidence,  which  he  wil^endea« 
vour  to  lay  before  the  readers  of  this  Journal,  at  no  distant 
period. 

These  are  among  the  materials  of  which  our  ztvtnih  volume 
will  be  composed.  The  latter  part  of  the  sixth  volume  will 
contain  an  important  decision  in  the  state  of  Virginia* 
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VIRGINIA— COURT  OF  APPEALS^ 

Fairfax's  Devisee  v.  Hvnteii. 

The  25th  section  of  the  judicial  act  of  congreM,  giving  appellate  ju- 
vifidiction  to  the  Supreme  court  of  the  Umied  Staie^^  in  certain  casea 
therein  specified,  to  re-examiney  and  reverse  or  affirm,  the  decisions  of 
the  Supreme  state  courts,  is  unconstitutional. 

JLHE  original  case  was  determined  in  the  court  of  Appeals  t^f 

Virginia,  by  judges  Fleming-  and  Roane^  and  is  reported  ih 

Jf  voL  1.  p.  318.  of  Munford^s  Virginia  Reports.    The  foQowing 

succinct  state  of  the  case,  by  judge  Roane,  in  giving  his  opi* 

nion,  b  full  enough  for  our  present  purpose. 

**  This  was  an  ejectment,  brought  by  the  appellant  (David 
Hunter)  against  Denny  Fairfax^  under  whom  the  appellee  (de^ 
visee  of  David  Fairfax)  claims  in  the  District  court  of  Win^ 
Chester. 

^^  At  the  trial,  the  parties  argued  a  case  in  lieu  of  a  special 
verdict.  That  case  agrees,  inter  alia,  various  acts  of  assembly 
respecting  the  territory  of  the  Northern  Ned,  as  is  therein  more 
particularly  stated;  the  treaty  of  peace  of  1783,  between  the 
United  States  and  the  king  of  Great  Britain;  the  act  of  1784, 
respecting  future  confiscations;  that  lord  Fairfax  (the  proprietor 
Na  XXIII.  R  r 
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of  the  Northern  Neck)  died,  a  citizen  of  this  commonwealth* 
in  December  1781,  having  devised  his  lands  in  the  Northern 
Neck  to  Denny  Fairfax^  who  was  bom  in  England^  in  the  year 
1750,  and  has  never  become  a  citizen  of  Virginia^  nor  of  any  of 
the  United  States^  that  the  land  in  controversy  was  a  part  of  the 
lands  in  that  territory  called  aiKl  described  by  lord  Fairfax^  as 
waste  and  UAgraiited  land;  that  the  appellant  (^Hunter)  ob- 
tained a  grant  therefor,  from  the  commonwealth  of  Virginia^  on 
th©  30th  of  April,  1789,  entered,  and  was  possessed  in  pursu-  . 
ance  thereof,  until  ejected;  and  that  no  inquisition  of  escheat 
or  forfeiture  was  ever  found  in  re  Iiition  to  this  land,  under  the 
ordinary  acts  on  this  subject,  as  extended  to  the  said  territor\-, 
since  the  death  of  lord  Fairfax^ 

"  Referring  to  the  case  itself  for  a  more  particular  statement, 
these  are  the  facts  which  seem  most  important  in  the  present 
instance.  There  are  other  facts,  which  Jieem  to  relate  to  the 
question,  whether  lord  Fairfax  had  an  absolute  fee  estate  in  the 
soil  of  the  said  territory,  or  only  a  seignoral  right  thereto:  a 
question  unnecessary  to  be  stirred  in  the  present  instance,  as 
my  opinion  will  go  upon  the  admission  that  he  had  the  former. 
The  District  court  gave  judgment  for  the  appellee  {Fairfaxes 
devisee),  from  which  an  appeal  was  taken  by  the  appellant 
^Hunter)  to  this  court.  It  is  necessary  here  to  state,  that  the 
judgment  was  rendered  the  20th  day  of  April,  1 794;  which 
accounts  for  the  omission  to  state  in  the  case  agreed,  cither  the 
treaty  of  19  November,  1794,  between  the  United  States  and 
Great  Britain^  or  the  act  of  compromise  of  10  October,  1796, 
^between  the  commonwealth  and  the  purchasers  under  Denny 
Fairfax^ 

**  On  the  part  of  the  appellant  (^ffunter)  it  is  contended,  that 
Henny  Fairfax  was,  at  the  time  of  the  devise  in  question,  and 
ever  after,  an  alien,  and  incapable  of  holding  lands  in  this  com- 
monwealth; that  admitting  an  inquest  of  office  to  have  been  ne- 
cessary under  the  general  laws,  as  applying  to  ordinary  cases, 
the  several  acts  of  assembly  stated  in  the  case,  respecting  the 
mode  of  acquiring  tides  to  waste  and  unappropriated  lands  in 
the  Northern  Neck^  were  equivalent  thereto,  and  supplied  the 
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place  thereof^  in  rel'ition  to  such  lands,  and  justified  the  grant 
by  the  commonwealth;  and  tliat  t^e  act  of  compromise  of  1 790 
aforesaid  ceded  the  title  to  the  appellant  (^Hunter),  even  if  it 
were  not  complete  without  it. 

^•^  On  the  part  of  the  appellee  (^Fairfax*s  devisee),  on  the 
^ontrar\'^  it  is  contended  tliat  the  original  appellee,  Denny  Fair* 
Jaxy  was  capable  of  takhig  and  holdiiig  the  land  devised  to  him^ 
until  devested  by  an  inquest  of  office,  or  some  equivalent  act, 
and  that  no  such  act  had  taken  place  prior  to  the  treaty  of 
peace,  which  (it  is  further  alleged)  protected  his  property,  and 
released  the  right  of  the  commonwealth  to  the  land  in  ques* 
tion*  It  is  also  contended,  that  the  act  of  compromise  (being 
passed  subsequent  to  the  judgment  in  this  ca$e)  does  not  affect 
it,  and  cannot  be  introduced  into  the  cause  so  as  to  vary  that 
judgment." 

The  opinion  of  judge  Roane  was  in  favour  of  Hunter^  on  all 
the  points  above  stated;  judge  Fleming^ s  opinion  wiis  in  favour 
of  Fairfax^ a  devisee,  on  all  the  points  but  the  last;  on  whicK 
he  agreed  Uiat  the  act  of  compromise  of  1796*  vested  a  com* 

*  Tliis  act,  recitinjf  a  controversy  between  the  commonwealth  of  Vir» 
ginia  and  the  devisees  of  lord  Faitfux,  and  a  I'esultition  of  the  Icgislattire, 
that  in  case  the  devisees  of  lord  Fairfax^  or  those  claiming  under  thein» 
would  relinquish  all  claim  to  lands,  supposed  to  lie  witbJn  tlie  Jforlhem 
J^tcky  which  were  waste  and  unappropriated  at  tiie  time  of  lord  Fairfax*9 
death,  it  would  be  advisable  for  the  commonwealth  to  relinquish  all  claim 
to  any  lands  specifically  appropriated  by  the  said  lord  Fair/ax  to  his  own 
use,  eitli^r  by  dcvd  or  actual  survey;  and  reciting,  that  this  proposal  had 
been  accepted: — for  can*}  ing  the  said  agreement  and  accommodation  into 
effect.  Enacted,  "  That  uj^on  the  execution  of  a  deed  by  Denny  Fairfax,  ot 
tlioee  having  title  under  him  or  forrf  Fairfax^  extinguishing,  op  bchglf  of 
the  commonwealth,  his  or  their  title  to  all  lands  lyipg  within  tlie  J>rorth€m 
J^eck,  which,  by  the  terras  pf  the  above  i-ecjled  proposal  and  agreement^ 
he  or  they  are  bQund  to  relinquish;  all  claim,  right,  and  title  of  the  com- 
monwealth of  Virginia,  in  and  to  any  lands  Iving  in  the  said  ^or^firn 
^eck,  which  are  by  the  terms  of  the  said  proposal  and  agreement  to  be 
relinquished,  shaJJ  from  thenceforth  be  extinguished,  null,  and  void;  and 
the  said  Dmni/  Fairfax,  and  those  claiuiing  under  him,  and  his  or  theif 
>icirs,  &UaU  hold  the  s^mc,  ^  if  hQ  the  said  Dmny  liud  been  a  native  citis^ 
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jflttc  title  in  Hunter.  The  result  was  that  the  judgment  of  tbt 
District  court  for  Fairfaxes  'devisee  was  reversed,  and  judg- 
ment entered  for  Hunter* 

To  this  judgment  Fairfax*^  devisee  obtained  a  writ  of  error 
from  the  Supreme  court  of  the  United  States;  where  the  judg* 
ment  of  the  court  of  Appeals  of  Firginia  was  reversed,  and 
that  of  the  District  court  ot  Wttichester  affirmed.  Upon  which 
the  Supreme  court  of  the  United  States  sent  to  the  court  of 
Appeals  of  Virginia  the  following  mandate: — 

**  United  States  of  America^  to  wit:  the  president  of  the 
United  States ^  Xo  the  honourable  the  judges  of  the  court  of 
A{q>eal8  in  and  for  the  commonwealth  of  Virginia,  greeting: 
Whereas  latelj,  in  the  court  of  Appeals  in  and  for  the  com- 
monwealth of  Virginia,  m  a  cause  wherein  'Hmothy  Tn/titky 
lessee  of  David  Hunter j  vras  plaintiff  and  appellant,  in  said 
court,  and  Philip  Martin^  heir  at  law  and  devisee  of  Dermf 
Fairfax^  deceased,  was  defendant  and  appellee,  in  a  plea  of 
ejectment  (the  same  being  an  appeal  from  the  court  held  for  . 
the  district,  &c.)  the  said  court  of  Appeals  did,  by  judgment 
of  sadd  court,  reverse  and  annul  the  judgment  of  the  said  courV 
for  the  district,  &c*  with  costs,  and  did  give  judgment  for  the 
ftppdlant  in  the  said  court  of  Appeals,  against  die  said  appellee, 
and  the  costs  of  the  said  appellant  in  die  said  District  court; 
as  by  the  inspection  of  the  transcript  of  the  record  of  die  said 
court  of  Appeals,  which  was  brought  into  die  Supreme  court 
of  the  United  StateSy  by  virtue  of  a  writ  of  error,  agreeably  to 
an  act  of  congress  in  such  case  made  and  provided,  fully  and  at 
large  appears.  And  whereas,  in  the  term  of  February,  1813, 
the  said  cause  came  on  to  be  heard  in  die  siud  Supreme  court, 
.on  the  said  transcript  of  the  record  of  the  said  comt  of  Ap- 
peals, and  was  argued  by  counsel;  on  consideration  whereof 
diis  court  is  of  opinion  that  diere  is  error  In  the  judgment  of 
the  court  of  Appeals  in  and  for  the  commonwealdi  of  Vtrgi" 
nia:  It  is  therefore  adjudged  and  ordered  that  the  judgment  of 
the  court  of  Appeals  in  and  for  the  commonwealth  of  Virgin 

of  this  commohwealth,  and  as  if  no  escheat  or  foifeitui^  (here(^  had  ever 
taken  plac^;  any  act  to  the  contTaiy  notirithstudiof.'' 
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nioy  in  this  case,  be  and  the  same  is  hereby  reversed  and  annull- 
ed, and  that  the  judgment  of  the  District  court  of  Wincheatcr 
be  affirmed,  with  costs;  and  it  is  further  ordered  that  the  said 
cause  be  remanded  to  the  said  court  of  Appeals,  in  and  for  the; 
commonwealth  of  Virginia^  with  instructions  to  enter  judg« 
ment  for  the  appellant,  Philip  Martin-^znA  the  same  is  hereby 
remanded  accordingly.  You  therefore  a^re  hereby  commanded, 
that  such  proceedings  be  had  in  the  cause  as,  according  to 
right  and  justice,  and  the  laws  of  the  United  States^  and  agree^ 
ably  to  said  judgment  and  instructions  of  said  Supreme  court, 
ought  to  be  had,  the  s^d  writ  of  error  notwithstanding.  WijU 
nes?,  &c." 

When  this  mands^te  was  presented  to  the  court  of  Appeal^ 
of  Virginia^y  that*  court,  after  much  reflection,  informed  the 
bar,  *^  that  it  had  doubts  whether  it  ought  to  register  and  en- 
force the  mandate?  whether  this  was  a  case  in  which  jurisdicf 
tion  was  given  to  the  Supreme  court  of  the  Uniied  States  by 
the  judicial  act  of  congress?  whether  it  w^a  showfn  of  record 
that  any  decision  was  given  by  this  court  against  the  validity 
or  applicatioo  of  any  treaty?  and  w^hether  the  jurisdiction  exu 
ercised  in  this  case  by  the  Sppreme  qourt  of  the  United  States 
be  justified  by  the  constitution?"  Upon  these  points  the  court 
desired  to  hear  the  counsel  of  the  parties,  and  any  other  gentle- 
man who  was  disposed  to  express  his  sentiments,  the  questipna 
being  of  great  delicacy,  and  of  public  conceinmemt* 

These  point*,  thujs  suggested,  were  accor4iogly  argued  by 
Wirt  and  Leigh^  of  counsel  ^r  FcArfqx^s  devisee,  and  by  Wil' 
fiatns^  of  counsel  for  Hunter;  and  (in  consequence  ol  the  inyi- 
tation  of  die  court)  by  NicbolaSy  atloniey-general  of  Virginia^ 
;and  Hay^  then  district  attorney  of  the  United  States. 

Leighy  for  Fairfaxes  devisee.  The  doubts  suggested  by  the 
court  are  resolvable  into  two  questions:  Is  the  judicial  act  of 
congress,  giving  the  Supreme  court  of  the  United  States  appel- 
late jurisdiction  over  the  Supreme  state  courts,  in  tbe  cases 
therein  specified,  constitutionsd?  If  so,  does  it  give  such  appel- 
late jurisdiction  in  this  case?  But  there  is  a  preliminary  quei^ 
tion,  vhich  I  m^st  l^cj  tfte  coyjt  tp  con^|4^;  To  which  do^s  1% 
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belong  to  decide  points  of  federal  jurisdiction,  to  the  Supreme 
court  of  the  United  States,  or  to  the  Supreme  state  tribunals? 

I  contend  that  it  belongs  to  the  Supreme  court  of  the  United 
States  to  determine,  in  the  last  resort,  what  jurisdiction  it  may 
constitutionally  and  legally  entertain. 

In  the  first  place,  all  such  questions  involve  the  construction 
of  the  constitution,  and  the  construction,  application,  and  vali- 
dity of  a  law  of  the  United  States,  namely,  of  such  parts  of  tli« 
constitution,  and  of  the  act  of  congress,  as  define  the  cogni* 
zance  of  the  national  judiciary.     They  are,  in  the  strictest 
sense,  questions  arising  under  the  constitution  and  laws  of  the 
union.    There  is  no  more  common  and  fit  subject  of  judicature 
than  that  of  jurisdiction.     Neither  is  there   an   imaginable 
ground  for  a  distinction,  in  regard  to  the  pr9per  tribunal  to  tx^ 
pound  them,  between  those  parts  of  the  national  institutions 
that  relate  to  that  subject,  and  any  other  parts  thereof.    The 
whole  judicial  power  of  the  union  is  vested  in  its  judiciary; 
that  power  is  expressly  extended  over  its  constitution,  la^vs, 
and  treaties,  without  any  exception;  and  these  are  ordained  the 
supreme  law  of  the  land,  paramount  to  the  laws,  constitutions,, 
and  courts  of-  the  several  states.    [Const.  U.  S.  art.  3.  $.  1,  2. 
art.  4.  cL  2.]    The  right  of  the  national  judiciary  to  ascertain 
its  own  cognizance,  results,  therefore,  from  the  very  words  and 
plain  sense  of  the  constitution.     It  were  strange  indeed  if  the 
right  of  expounding  one  part  of  the  supreme  law  of  the  union 
were  denied  to  the  national  tribunal,  and  conceded  to  it  as  to  all 
the  rest— if  the  rig;ht  of  expounding  that  law  were  widiheld 
from  the  federal  judiciary,  appointed  to  enforce  it,  and  specially 
entrusted  with  and  responsible  for  its  due  sldministration,  and 
conceded  to  the  state  judiciary,  which  it  is  to  control,  which  is 
not  so  entrusted,  not  so  responsible — Af  the  federal  court  were 
to  exercise,  and  the  state  court  to  ascertain,  the  federal  cogni- 
zance: in  other  words,  if  the  power  of  expomiding  were  sc^ 
vered  from  the  power  of  administering  a  law,  and  those  pow- 
ers, in  their  nature  inseparable,  vested  in  diiTerent  and  conflict- 
ing tribunals. 
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In  the  next  place^  if  the  state  courts  are  to  ascertain  the 
tx)iinds  of  federal  cognizance^  all  the  objects  intended  to  be 
effected  by  the  establishment  of  a  national  judiciary,  will  be 
defeated.  To  secure  uniformity  of  decision  in  questions  of 
national  concernment,  obviate  the  ill  effects  of  state  prejudices, 
in  cases  wherein  they  were  likely  to  intervene,  and  endue  the 
general  government  with  complete  independent  power,  to  guard 
its  own  constitution,  execute  its  own  laws,  and  enforce  observ- 
ance of  its  own  engagements,  and  thus  preserve  the  harmony 
of  the  system,  the  peace  and  tranquillity  of  the  nation:  these 
were  the  chief  objects  for  which  the  federal  judiciary  was  pro- 
vided. [Federalist^  vol.  2.  leL  80.  and  Vtrg.  Debates  on  Const. 
IT.  S.  art.  3.]  Now  is  it  not  plain  that  uniformity  of  decision  may 
be  prevented,  as  well  by  various  decisions  of  the  state  courts, 
denying  or  allowing  cognizance  to  the  federal  courts,  as  by  va- 
rious decisions  on  the  merits?  that  state  prejudices  may  ope- 
rate as  powerfully  to  induce  a  denial  of  jurisdiction  to  the  fede- 
ral courts,  as  of  impartial  justice  to  individuals?  and  that  these 
courts  can,  in  no  manner,  so  effectually  be  prevented  from  exer- 
cising their  judicial  powers,  as  by  withholding  causes  from 
their  jurisdiction?  Indeed,  such  a  power  vested  in  the  state 
courts,  would  impair,  almost  to  annihilation,  that  portion  of  the 
efficiency  of  the  general  government  which  it  derives  from  its 
judiciary.  A  law  of  the  union,  unpopular  and  odious  in  any 
one  or  more  states,  would  be  there  wholly,  or  which  is  worse, 
partially,  in  operation:  for  the  state  judges  would,  in  all  likeli- 
hood, participate  in  the  prevailing  sentiment  of  their  own  state, 
and  would,  therefore,  be  little  disposed  to  tolerate,  if  they  were 
competent  to  prevent,  the  execution  of  measures  they  abhor. 
Reasons,  plausible  to  the  world,  and  convincing  to  minds  at  all 
inflamed  with  party  spirit,  would  never  be  wanting,  to  justify  a 

*  denial  of  the  jurisdiction  of  the  national  tribunals  to  execute 
an  offensive  act  of  congress;  such  as  its  unconstitutionality,  its 
inapplicability,  or  the  like.   There  is  a  propensity,  in  this  coun- 

'  try,  to  condemn  as  unconstitutional  those  measures  of  the  general 
government  that  are  disapproved  as  impolitic;  and  the  state 
totuts  would  have  little  hesitation  in  deciding,  that  the  federal 
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tdurts  have  no  power  to  execute  an  unconstitutional  law.  ttui 
the  state  courts  possessed  and  exercised  such  a  power,  the  his* 
tor7  of  this  government,  from  its  foundation,  would  have 
abounded  with  instances  to  iUustrate  this  argument;  of  which, 
I  dare  say,  every  great  state,  would,  sooner  or  later,  have  exhi* 
bited  its  full  pi^oportion.  [Itere  the  counsel  mentioned  some 
tecent  and  some  more  ancient  occs^ions.]  If  the  Supreme 
court  of  the  United  States  administer  the  laws  of  the  union,  in 
the  last  resort,  we  shall  at  least  have  a  judicial,  in  place  of  an 
executive  execution  of  them;  we  shall  have  imiformity  in  their 
operation,  and  one  reason,  exclusively  applying  to  the  federal 
judiciary,  to  hope  that  they  will  be  justly  adminbtered;  the 
federal  judges  are  directly  responsible  for  the  mal-administra* 
tion  of  them* 

If,  as  the  judicial  act  of  congress  supposes,  the  cognizance 
of  the  federal  and  state  courts  be  in  most  cases  concurrent,  and 
where  concurrent,  the  former  may  constitutionally  exercise  ap- 
pellate jurisdiction  over  the  latter;  then,  so  far,  the  federal  and 
state  courts  form  one  system  of  judicature.  It  must  be  so  in 
the  nature  of  things;  they  are  to  adjudge  the  same  question,  be^ 
tween  the  same  parties,  in  the  same  cause,  touching  the  same 
subject  matter.  This  court  holds  it  wise  to  avail  itself,  as  far 
as  it  may,  of  the  wisdom  of  foreign  jurisprudence:  but  the 
govehunent  of  the  United  States  presents  a  combination  of  po- 
litical principles  altogether  singular:  therefore,  no  exact  analogy 
from  foreign  judiciaries  ean  be  adduced.  An  appeal  lies  from 
the  Irish  court  of  King's  Bench  to  that  of  England^  and  from 
the  Irish  chancery  [1  BL  Cotftnu  104.  d  Ibid*  44.  410.],  and 
from  the  Scotch  lords  of  session^  to  the  British  house  of  lords. 
I  discern  not  how  the  diversities  between  their  political  systems 
of  union  and  ours,  can  materially  affect  the  analogy  between 
our  jucUcial  system  and  theirs:  but  of  that  the  court  will  judge* 
There  can  be  no  doubt,  however,  that  the  Scotch  and  British 
tribunals,  in  the  one  instance,  and  the  Irish  and  British  in  the 
other,  are  by  them  regarded  as  forming  one  system  of  judica- 
ture. So  the  federal  and  state  courts,  where  their  cognizance 
is  conourrent,  and  that  of  the  former  appellate,  are  to  be  re- 
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garded  as  **  one  whok."  I  borrow  the  phrase,  as  well  as  the 
doctrine.  [Fed.  voL  2.  let.  B2.]  If  true,  surely  it  belongs  to 
the  federal  (i.  c.  the  superior),  and  not  to  the  state  (i.  e.  die  in- 
ferior) court,  to  judge,  in  the  last  resort,  of  the  appellate  juris- 
diction of  the  former.  It  is  incident  tp  the  very  nature  of  A 
superior  appellate  jurisdiction.  So  an  appeal  lying,  in  certain 
cases  specified  by  statute  [27  Eliz.  c.  8.],  from  the  King's 
Bench  to  the  Exchequer  Chamber,  in  England^  neither  the 
King's  Bench  to  which  the  writ  of  error  lies,  nor  the  Chancery 
from  which  it  emanates,  but  the  Exchequer  Chamber,  deter- 
mines its  own  jurisdiction.  [Loydv.  Icutj  Doug.  850.  n.  91.] 
So  the  British  house  of  lords  determines  its  own  jurisdiction 
over  the  Scotch  [Greenshiekts  v.  lord  Provost  of  Edinburgh j 
Colles*  Pari.  Ca.  427.]  and  Irish  [Belsham*»  Hist.  o/G.  Britain^ 
book  7.]  courts.  So,  also,  our  court  of  Appeals  determines  its 
own  jurisdiction.  The  case  of  Bedinger  v.  the  Commonwealth 
[3  CVz//,  461.]  is  not  authority,  unless  ft  be  the  province  of  this 
court  to  decide,  whether  it  can  entertain  criminal  jurisdiction, 
and  whether  a  case  be  civil,  and  therefore  within,  or  criminal, 
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and  therefore  without,  its  jurisdiction.  Why  should  the  doc- 
trine hold  in  regard  to  the  state  appellate  court,  and  not  in  re- 
gard to  the  federal?>  Because  the  jurisdiction  of  this  court  in 
general,  and  that  of  the  Supreme  court  of  the  United  States  is 
limited?  No:  this  is  also  a  court  of  limited  jurisdiction,  in 
many  respects;  limited  certainly  to  civil  causes.  Because  th^ 
state  courts,  over  which  the  Supreme  court  of  the  United  States 
is  to  exercise  appellate  jurisdiction,  are  themselves  supreme 
sovereign  courts,  whereas  the  courts  over  which  this  court  holds 
such  jurisdiction  are  not  sovereign?  No:  for,  1st.  In  respect  to 
cases  in  which  the  Supreme  court  of  the  United  States  has 
jurisdiction  over  this  court,  this  is  not  a  sovereign  court:  and, 
2dly.  As  to  cases  in  which  no  appeal  lies  to  this  court  from  tlie 
other  state  courts,  the  latter  are  the  sovereign  courts;  the  Ge- 
neral court,  for  example,  is  our  supreme  criminal  coui*t. 

The  right  claimed  for  the  Supreme  court  of  the  United 
States  to  ascertain  its  own  cognizance  is  analogous  to  other 
parts  of  the  federal  system.     For  instance — the  militia  is  not 
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taken  out  of  the  hands  of  the  stat«  governments:  tbe  general 
gpremment  is  only  authorized  to  call  it  forth,  ^^  to  execute  the 
lasrs  of  the  union,  suppress  insurrections,  and  repel  invasions.'^ 
The  state  judges  are  still  the  guardians  of  the  personal  secu- 
ifty  of  the  citizen;  but  the  general  govemmeBt  may  suspend 
the  writ  of  habean  corpus^  ^*  when,  in  cases  of  rebeUion  or  in- 
vasion, die  public  sitfety  may  require  it.''  But  who  is  to  judge 
of  the  occasions,  on  which  the  militia  may  be  consdtutionallj 
called  out,  or  the  habeas  corpus  suspended?  The  genersd  go* 
vemment.  The  judicial  power  of  the  union  is  indeed  limited; 
but  who  is  to  judge  of  the  occasions  on  which  it  may  rightly 
be  exercised?  The  national  judiciary.  In  truth,  whenever 
power  is  vested  in  a  government  or  a  court,  those  in  whom  it 
resides  are  necessarily  made  judges  of  the  rightful  exercise  di 
their  authority;  subject  to  the  correction  of  an  umpire,  if  one 
be  provided;  if  not,  to  the  responsibility  attached  to  their 
office. 

If  it  be  objected,  that  if  the  federal  court  is  to  judge  of  its 
own  juriscUction,  it  may  deprive  the  state  courts  of  all  jurisdic- 
tion, one  answer  is,  that,  c  converso^  if  the  state  courts  are  to 
determine  such  questions,  they  may  destroy  the  federal  cogni- 
zance. This  is  reasoning  from  the  poasible  abuse  of  power, 
not  against  the  expediency,  but  against  the  fact,  of  a  grant 
diereof.  The  true  constitutional  answer  to  all  such  objections, 
is,  the  responsibility  of  tiie  judges;  and  as  tiie  federal  judges 
are  impeachable  by  tiie  representatives  of  the  people,  and  tria^ 
ble  by  those  of  the  states,  there  is  litde  danger  of  their  en- 
croaching on  the  exclusive  jurisdiction  of  the  state  courts. 

Let  it  be  considered,  also,  that  this  right  of  the  Supreme 
court  of  the  United  States  to  ascertain  its  own  jurisdiction,  has 
been  exercised  and  acquiesced  in  from  }he  very  foundation  of 
the  government.  In  Chisholm  v.  Georgia  [3  Ball.  419^],  tiie 
great  principle  of  state  suability  was  asserted;  son^e  thought^ 
erroneously;  others,  that  if  rig^dy,  such  a  juriscUction  oug^t 
to  be  abolished;  and,  therefore,  the  constitution  was  explained 
[Amend.  Const.  U,  S.  11.  which  is  declaratonf];  but  tiie  com- 
petency of  the  Supreme  court  to  decide  that  great  question  oF 
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jurisdiction  was  never  doubted.  In  The  United  States  v.  Pe- 
ters [5  Crunch^  382.]  (OlmsteoiTs  case\  the  Supreme  court 
held,  that  it  was  its  peculiar  province  to  judge  of  its  own  juris- 
diction, and  that  it  had  cognizance  of  that  case;  while  the  state 
of  Pennsylvania  declared,  by  statute,  that  the  jurisdiction 
claimed  was  unconstitutional,  and  required  her  executive  to  re- 
sist its  decree  by  force:  the  court  prevailed,  at  last,  and  by  the 
strength  of  truth  alone.  There  are  many  other  cases,  brought 
from  various  quarters  of  the  union,  and  decided  at  various  pe- 
riods, in  which  the  Supreme  court  of  the  United  States  has  ex- 
ercised this  right  of  determining  its  own  jurisdiction;  as  often, 
by  the  way,  disallowing  as  asserting  its  cognizance.  [^Olney  v# 
Arnold,  3  Doll.  308.  Matthew  v.  Zane,  4  Cranchy  382.  Smith 
V.  MctryGmd^  6  Cranch,  286.  New  Tori  v.  Connecticut^^  3  DalL  3. 
Strawbridge  v.  Curtis,  3  Cranchy  26f ;  Gordon  v.  Gladcleugh, 
lb.  268.  Montalet  v.  Murray,  4  Cranch,  At7.  Diggs  v.  Wolcot, 
3*  179.  Owings  v.  Norwood,  5  Cranch,  344.]  Hence  we  may 
gather  the  general  judgment  of  the  American  public,  and  espe- 
cially of  the  state  authorities.  I  have  met  with  but  one  soli- 
tary opinion  of  any  state  court,  that  it  is  not  the  right  of  the 
federal  judiciary  to  ascertain  its  cognizance;  ^i  opinion  which 
it  behoves  vie  to  tres^t  with  high  respect.  In  Respublica  v. 
Cobbett  [3  DatL  274.],  chief  justice  M^Kean,  of  the  Supreme 
court  of  Pennsylvania,  is  reported  to  have  held,  generally,  that 
in  questions  between  state  and  federal  cognizance,  the  consti- 
tution of  the  United  States  has  provided  no  umpire;  tliat  the 
state  and  national  judiciary  have  each  equal  right  to  decide; 
that  this  is  a  casus  omissus  ip  the  constitution;  and  that  an  ex- 
traordinary tribunal  ought  to  be  established,  to  adjust  such 
questicHis.  Now,  1.  This  opinion,  if  meant  to  be  general,  was 
so  far  extrajudicial;  for  the  case  was,  an  application  to  the  state 
court,  to  send  a  cause,  before  judgment,  to  the  Circuit  const  of 
the  United  States,  jso  that  no  collision  of  opinion,  as  to  cogni- 
zance, could  arise  between  the  two  courts,  since,  in  such  a  case, 
by  the  judicial  act  of  congress.  Urn  federal  court  exercises  no 
judgment  whatever  [Laws  U*  S*  1  Conf.  1  Sess.  c.  20.  $  12.]; 
and  besides,  it  was  a  criminal  cas^,  arising  nnder  the  state  laws. 
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and  so  clearly  belonging  exclusively  to  the  state  tribunals, — 
2r  This  dictum  is  incompatible  with  another  position,  asserted 
in  the  same  opinion;  that  is,  that  the  federal  and  state  govern- 
ments constitute  one  complete  system*  3.  Although  it  be  no 
where  expressly  provided  by  the  constitution  of  the  United 
States^  that  the  federal  judiciary  shall  control  that  of  the  states, 
in  questions  of  jurisdiction,  yet  it  is  to  be  inferred  (as  I  have 
endeavoured  to  show),  from  those  parts  of  tlie  constitution  that 
relate  to  the  judiciary,  and  to  the  supremacy  of  the  federal  in- 
stitutions, taken  together.  4.  The  state  of  Pennsylvania  has 
since,  in  Olmstead^s  case,  acquiesced  in  a  decision  directly  con- 
trary to  that  of  her  chief  justice.  That  state,  shortly  after  the 
dispute  in  Olmstead^s  case,  proposed  an  amendment  to  the  con- 
stitution of  the  United  States^  to  provide  an  impartial  tribunal, 
to  decide  disputed  points  of  jurisdiction  between  the  state  and 
national  judiciaries;  on  which  the  general  assembly  of  Firgi- 
nia  solemnly  resolved,  that  no  such  amendment  is  necessary  or 
proper;  and  that  the  Supreme  court  of  the  United  States  is  and 
ought  to  be  the  constitutional  tribunal  to  determine  all  such 
questions;  sustidning  me  in  the  whole  course  of  my  argument 
on  this  head.  [Resolution  agreed  to  by  both  houses^  Jcin.  26, 
1810.  2  voL  Rev.  Code^  Supplement,  p.  150.]  I  have  not  had 
the  means  of  knowing  what  reception  the  proposal  met  with  in 
other  states.  It  was  deemed  of  so  little  moment  that  it  is  al- 
ready almost  forgotten. 

If  I  have  established  this  preliminary  point,  that  the  ques- 
tion belongs  to  the  Supreme  court  of  the  United  States^  and  not 
to  this  court,  there  is  an  end  of  the  de"^e.  In  Smith  v.  Ma- 
ryland^ the  Supreme  court  has  directly  decided  the  point  of 
law  [6  Cranch^  286.];  and  from  Laird  v.  Stuart^  we  may  learn 
how  it  would  decide  the  constitutional  point.  [1  Cranchy  309.] 
It  has  actually  decided  this  case  itself. 

But  my  duty  requires  that  I  should  meet  the  questions,  sug- 
gested by  the  court,  respecting  the  constitutionality  and  legality 
of  the  jurisdiction  exercised  in  this  case. 

Is  the  judicial  act  of  congress,  giving  the  Supreme  court  of 
the  United  States  appellate  jurisdiction  over  the  Supreme  state 
courts  constitutional? 
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Let  the  constitution  and  the  law  be  compared  [ConsU  U.  $• 
art.  3.  §  2.  Laws  U.  S.  1  Conff.  1  Sess,  c.  20.  $  25.  uo/.  1.  /».  63.]; 
and  it  will  be  seen  that  the  law  abridges  the  federal  cognizance, 
which  the  constitution  would  authorize*  The  constitution  gives 
the  national  judiciary  cognizance  in  all  cases,  arising  under  th« 
constitution,  laws,  and  treaties  of  the  union,  whether  its  inter- 
ference be  necessary  or  not  to  support  the  authority  of  the  fe- 
deral institutions;  but  it  is  only  when  necessary  for  that  purpose 
that  the  law  gives  the  Supreme  court  of  the  United  States  ap- 
pellate jurisdiction  over  the  state  courts.  The  constitutional 
jurisdiction  of  the  national  judiciary  depends,  in  soine  in- 
stances, on  the  character  of  the  parties ^  and  in  others,  on  the 
nature  of  the  cause^  and  extends  over  cases  of  every  descrip- 
tion, if  the  character  of  the  parties,  and  over  persons  of  every 
description,  if  the  nature  of  the  cause  be  such  as  bring  them 
within  the  federal  cognizance.  Tlie  laxv  gives  the  Supreme 
court  appellate  jurisdiction  over  the  state  courts,  only  in  that 
class  of  cases,  in  which  federal  cognizance  is  derivable  from 
the  nature  of  the  cause;  and  not  then,  unless  the  character  of 
the  case,  of  the  decision,  and  of  the  court  which  renders  it 
concur:  the  subject  in  litigation  must  exceed  a  given  value;  the 
decision  must  be  of  the  highest  state  tribunal;  and  it  must  be 
against  the  authority  of  the  federal  institutions,  or  clainas  set 
up  under  them.  Therefore,  as  to  tlie  extent  of  the  jurisdiction 
of  the  Supreme  court  of  the  United  States^  as  by  law  defined, 
the  law,  narrowing  the  constitutional  limits  of  federal  cogni- 
zance, is  clear  of  constitutional  objections. 

But  the  doubt  may  be,  if  the  federal  cognizance  may  be  con- 
stitutionally exercised  in  this  appellate  form. 

I  have  always  thought  that  this  form  of  federal  jurisdiction 
is  the  most  favourable  to  the  authority  of  the  state  courts,  that 
can  be  devised;  following  the  opinion  of  Mr.  Pendleton,  [Virg'. 
Debates^  edit*  1805.  ff.  367,  389.]  and  the  reasoning  of  Pub- 
lius.     [Fed.  vol.  2.  let.  81,  82.] 

The  words  of  the  constitution,  in  fair  and  natural  construc- 
tion, authorize  congress  to  give  the  Suprenoe  court  appellate 
jurisdiction  over  the  state  tribunals.    ^^In  sdl  cases  affecting 
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aadiaaeadors^  other  public  ministers,  and  consuk,  and  those  b 
which  a  state  shall  be  a  party,  the  Supreme  court  shall  hav^ 
original  jurisdiction;  in  all  the  other  cases  before  menti<Hied, 
the  Supreme  court  shall  have  appellate  jurisdiction,  both  as  U^ 
Jaw  and  fact,  with  such  exceptions,  and  under  such  regulations 
as  congress  shall  make."  Now,  pretermitdng  the  argument, 
which  might  be  drawn  from  the  broad  power  given  to  con- 
gress,  to  qusdtfy  and  regulate,  according  to  its  wisdom, — in 
other  words,  to  mould  into  convenient  form, — this  appellate 
jurisdiction  of  the  Supreme  court;  I  see  not  how  Ae  words 
quoted  can  be  satisfied,  but  by  extending  that  jurbdiction  over 
every  court,  in  which  any  of  the  cases  referred  to,  as  **  cases 
befi>re  mentioned,^  may  arise.  The  ^  cases  before  mentioned,** 
are,  ^^  all  cases  arising  under  the  constitution,  laws,  and  trea- 
ties'' of  the  union,  &c.  no  matter  in  what  court  arising,  state  or 
federal;  and  if  the  Supreme  court  is  not  to  have  appellate  ju- 
risdiction over  such'  of  the  cases  specified,  as  may  arise  in  the 
state  courts,  it  will  not  have  jurisdiction  in  all  those  cases.  It 
cannot  be  said  that  the  effect  of  the  words  quoted  is  to  fix  the 
relation  between  the  Supreme  and  the  inferior  federal  courts^ 
and  not  between  the  former  and  the  state  tribunsds  also,  mdeas 
it  can  be  shown  that  the  federal  cognizance  is  exclusive  of  that 
of  tiie  state  courts. 

I  need  not  inquire  how  large  a  portion  of  jurisdiction  such  a 
construction  would  take  from  the  state  courts,  nor  represent 
tile  extent  of  encroachment  on  federal  cognizance,  of  which, 
upon  that  construction,  the  state  courts  have  all  along  been 
guiky. 

The  constitution  no  where  declares,  that  die  federal  cogni* 
zsmce  shall  be  exclusive  in  any  case:  it  provides  that  the  fede- 
ral cognizance  shall  extend  tOj  not  that  it  shall  appropriate^  the 
cases  therem  described.  There  are  cases,  indeed,  which,  from 
tiieir  nature,  exclusively  belong  to  the  national  tribunals;  cases 
purely  national;  cases,  for  instance,  of  admindty  and  maritime 
jurisdiction;  a  class  of  cases  readily  distinguishable*  Such 
cases  excepted,  in  all  the  other  cases  of  federal  cognizance^ 
the  state  and  federal  courts  have  ccmcurrent  jurisdiction. 
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It  has  never  been  supposed  tliat  &e  povers  of  any  depart- 
ment of  the  general  government  are  exclusive  of  the  state  au- 
thorises, unless  in  their  nature  exclusive,  or  so  expressed  to 
be.  Does  the  grant  of  power  to  congress  to  lay  direct  taxes 
exclude  the  state  governments  from  the  right  of  (Urect  taxa- 
tion? U  the  mere  grant  of  powers  to  the  general  government 
were  an  exclusion  of  concurrent  powers  in  the  state  govern- 
ments, why  that  section  of  the  constitution,  expressly  prohibit- 
ing the  states  from  a  concurrent  exocise  of  some  of  the  dele- 
gated powers?  [Con9t.  U.  S.  arU  1  $  10.] 

Every  object  of  establishing  a  national  judiciary  requires 
that  the  federal  cognisance, — ^widi  the  exception^above  stated, — 
should  be  omcurrent  with  that  of  die  state  courts;  and  where 
concurrent  appellate.  If  it  were  exclusive,  there  would  be  no 
reladon  whatever  between  the  national  and  state  tribunah^ 
therefore  no  mode  by  which  the  former  coujd  prevent  die  in- 
trusions of  the  latter;  and  tiiis  anomaly  might  occur,  that  va- 
rious sovereign  courts  might  decide  the  same  cause,  at  the 
same  time,  and  rightfully ,—4n  a  legal  view,  as  there  would  be 
no  remedy,— enforce  opposite  judgments  of  the  same  matter. 
If  the  jurisdiction  were  concurrent,  and  die  federid  appellate 
jurisdiction  over  the  state  courts  were  taken  away,  then  there 
would  be  as  many  sovereign  courts  as  states,  witiiout  relation 
or  obligation  to  one  anotiier,  each  to  decide,  in  the  last  resort^ 
on  questions  in  which  the  whole  nation  have  equal  concern.* 

It  may  be  objected  that,  as  the  whole  judicial  power  of  the 
unicm  b  vested  in  the  federal  courts,  and  the  judges  thereof 
are  to  be  comnussioned  and  sworn,  See.  the  state  judges,  not 
being  so  qualified,  cannot  exercise  the  inferior  federal  cogni- 
sance. But,  if  die  federtd  and  state  cognizance  be  concurrent, 
the  state  judges  are  only  exercising  state  cognizance,  while 
the  cause  remains  with  them. 

Have  not  the  courts  of  Virgima^  in  effect,  acquiesced  in  die 
constitvtionaUty  of  this  appellate  jurisdiction  of  the  Supreme 


*  See  opinian  of  chief  justice  TUghman^  of  PennsyhamBt^  ex  pari€ 
lAkkmgUm^  on  a  htAeoi  corfuif  deliyered  Noyember  22,  1813.    5  HalP$ 
Law  J^tm.  92.  QOU 
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tburt  of  the  United  States?  The  conscicnrious  opuiioo,  I  be- 
lieve, of  every  judge  in  the  commonwealth,  except  chancellor 
Wythe^  was,  that  such  British  debts  as  had  been  psdd  into  the 
treasury,  according  to  law,  were  not  recoverable  of  the  ori- 
ginal debtors.  The  federal  court  determined  otherwise;  and 
our  courts  all,  immediately  and  invariably,  conformed  to  that 
precedent.  Why,  if  it  were  not  authoritative!  Why  authori- 
tative, if  the  Supreme  court  had  not  that  appellate  jurisdiction 
now  called  in  question?  The  court  remembers  the  opinions  of 
the  judges  of  those  times,  and  knows,  better  dian  I,  how  fisur  I 
am  upheld  by  their  authorit)% 

A  main  objection  to  this  appellate  jurisdiction  will  be,  that  it 
impairs  the  state  sovereignties.  But  that  is  an  objection,  not 
to  the  constitutionality  of  the  judicial  act,  but  to  the  constitu- 
tion of  the  United  States  itself;  and  not  to  the  institution  of 
die  judicial  department  only,  but  to  the  whole  system.  It  is 
the  existence  of  the  federal  cognizance  at  all,  and  not  the  form 
in  which  it  is  exercised,  that  impairs  the  state  sovereigirties. 
Surely  these  are  as  much  impaired  by  the  transfer  of  a  cause 
from  a  state  to  a  federal  tribunal,  before  as  after  judgment  ren- 
dered: yet  this  court  saw  no  constitutional  difficulty,  or  state 
degradation,  in  the  former  case.  [Brown  v.  Crispin^  4  Hen. 
and  Munf  173.)  The  states  have  surrendered  to  ri\e  general 
government  the  highest  attributes  of  sovereignty;  and  the  fe- 
deral power,  acting  in  its  sphere,  is  expressly  made  paramount 
and  supreme,  capable  to  control  the  state  authorities,  legisla- 
tive and  judicial.  Happy  for  the  union,  if  the  pride  of  state 
sovereignty  could  abate,  in  some  proportion  to  the  diminution 
which  the  substance  has  undergone! 

Recollecting  when,  and  by  whom,  the  judicial  act  was  pass- 
ed, no  answer  can  be  more  reasonable  and  apposite  to  Ac  ob- 
jections now  made  to  its  constitutionality,  than  that  of  the  Su- 
preme court,  in  Laird  v.  Stuart  [cited  sttprd]y'  to  another 
objection  to  the  constitutionality  of  the  same  law.  "  To  this 
objection,  which  is  of  recent  date,  it  is  sufficient  to  observe, 
that  practice  and  acquiescence  under  *  the  law,'  for  a  period  olF 
several  years,  commencing  with  the  organization  of  the  juidl« 
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dfliB;rstatt,tfiirda«iitreftiiidUe  answer,  and  has  indeed^ 'fixed 
dK  ooastnictieiu  It  is  a  contemporaty  construction  of  the 
Most  forcible  naitare*  This  praockal  expoaidon  is  too  strong 
to  'be  siiaken  or  contrrfled.  Of  coiarse,  the  question  is  at  rest, 
said  oug^  aot«ov^  tobe  disturbed.'^ 

Snpfmsing  die  judicial  act  constitutional,  does  it  give  the  - 
Supteme  t^MUit  of  'die  Uniud  Suuea  af^eilaSe  jurisdiction  of 
alie  present  case  i 

Hie  oases -of  Owing^  v.  Norwe9d^  and  Smith  v«  Maryland 
{cifetf  at^na]  cadttUt  the-c^aion  of  the  Supreme  court  on  3>oints 
of  jsniadictMxn  >Uhe  the  present ;  its  reasoning  on  the  su^ect^ 
wA  (the  line  of  deasMxation  which  it  has  drawn  between  its 
4SP9m  and  <the  atice  cognisBatioe* 

Vhisiis  a  case  within  die  ^lypeUate  jurisdiction  of  the  Su«- 
fffeme  cowt,  as  b^  law  defined,  •anoording  to  the  .plain  wordsof 
the  hnr  ;it  js  acaae,^^  jwhere  is  ckiMvn  in  question^ die  constroc^ 
tiaai'of  adanaetof  a  treatyof  the  United  States  and  the  deci- 
idta"  of  die  stale  couit,^^  is  agunst-tbe  dtle,  rig^  privik^ 
ttid^aKHrpdon,  apeGM%iscft  i^)'and  claiined,  under  such  claosQ, 
tif  flttdi  treaty,  by  one  of  die  .parties*''  [Laws  U.S.  1  (J^HF* 

I  yield  every  possible  advantage,  when  I  consent  to  take  the 
liwnicier  df  tfae«aiiiie,«f»tbe  C3laimfi'of  the  parties,  and'of  die 
dedsion jfirom  Mr.  Munfiord's  veport^  [I  Munf.  218.]  for  itk 
dtere^onlywe'&idrfliepoint'on  which  this  eourt  concurred  in 
tleoifding''he<«ise  :  whereas  lit  was  the  record  alone,  which  the 
Supreme 'court'could  :iiegard,  in  revising  the  judgment.  The 
HHJMy  df  peace  of  17^^ iBfOBpnesalfy  found  as  an  eaacndal  part 
ttfVdiecitte.  'One <paie^'0oatended, •diat,'Owiing to  die  situation 
flftheiptopogty  in-^spate,and  to  die  alienicbaitaotsr  otiFair/ax^e 
deMMe,iftie>tWMtty  did  >nQi|  protedthis  claim  ;  and.thtft,  at  ai^ 
mie,4iis-Tigkt' was -released  by  die  act^of  con^promise :  [2  I^ev. 
'Codt^'iipp.iNa.  V.p.  7a,  2«]  the  other  parly  insisted,  that  die 
Jtreitty^id  apply  to  diexase ;  diat  it  did  protect  the  claim ;  and 
'AuR^tfacactof  compromise,  bei^gno  .port  of  the  recofd,  could 
aiot  a&a  the  questen.  The  court  proceeded  to  consider  the 
Anambg,  effect,  andappUcaticKi  of  the  treai^.    One  judge  said 

No.  XXIIL  T  t 
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'in  effect,  that  the  construction  of  the  treaty,  came  necessarily 
to  be  considered  and  determined :  he  adopted  a  former  extra- 
judicial opinion  on  the  same  clause  of  the  treat}%  in  order  to 
make  it  judicial :  and  he  decided,  that  the  treaty  did  not  apply 
to  the  case,  by  reason  the  alienage  of  the  claimant,  which  the 
treaty  was  not  intended  to  obviate ;  of  the  previous  coniGscation 
of  the  subject,  which  anticipated  the  treaty ;  and  of  the  act  of 
compromise,  by  which  Fairfaxes  claim,  if  any  rightful  claim 
he  had,  was  released*  The  other  judge  also  entered  into  an 
examination  of  the  treaty ;  differed  from  the  first,  in  regard  to 
the  confiscation  of  the  subject,  and  the  meaning  and  operation 
of  the  treaty  itself;  but  agreed,  that  its  operation  on  the  case, 
was  avoided  by  the  act  of  compromise.  One  judge,  thea, 
thought  the  treaty  had  no  operation  on  the  case,  on  account  of 
matter  precedent,  matter  intrinsic,  and  matter  subsequent ;  the 
other  on  account  of  matter  subsequent  only:  but  both  decided 
against  its  operation.  Cleariy,  here  was  the  construction  of  a 
treaty  drawn  in  question;  a  claim  set  up  under  k;  and  a  de- 
cision against  that  claim.  Nor  can  it  be  material  to  tiie  present 
question,  why  it  was  so  decided,  since  it  is  Aitjudgmeni  it* 
self,  and  not  the  reason  of  it,  which  an  appellate  court  is  to  re^ 
view. 

1.  If  it  should  be  objected,  that  the  decision  of  this  court 
was  not  against  the  validUy  of  the  treaty,  and  so  no  need  fisr  fe- 
deral cognizance  to  interpose,  to  enforce  tiie  national  engage- 
ment: I  answer,  there  is  ground  enough  for  the  qppeUate  juris- 
diction of  the  Supreme  court,  if  the  judgment  of  this  court 
were  against  the  claim  set  up  imder  the  treaty*  3*  If  it  should 
be  objected,  that  in  this  case  it  was  held,  that  tiie  treaty  was 
inapplicable,  so  that  it  was  not  a  case  arising  under  the  treaty: 
I  say,  the  objection  is  founded  on  a  petiHo  principU;  for  the 
whole  que^on,  in  both  courts,  was,  did  the  treaty  apply  or  not? 
The  objection  presumes,  tiiat  the  Supreme  court  decided  en* 
roneously;  but  to  decide  erroneously,  and  to  decide  without 
competency,  are  different  things.  3.  If  it  should  beobjected, 
that  the  treaty  came  only  incidentally  into  question,  and  formed 
but  a  part  of  the  case:  The  opinions  of  this  court  demoDstrnte, 
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mn  die  contrary,  that  it  came  diiecdy  and  judiciaOy  into  ques- 
tion. The  federal  institutions  can  never  form  the  whole  of  any 
judicial  case;  which  must  be  one  of  individual  rights  and 
claims.  To  form  a  judicial  case,  under  the  constitution,  laws, 
or  treaties  of  the  Union,  there  must  be  some  fact,'  on  which 
they  may  operate,  as  a  commission,  a  grant,  a  contract,  or  the 
like.  No  one  ever  doubted,  that  the  case  of  British  debts,  wan 
a  case  imder  the  treaty;  yet  the  debt  formed  only  pari  of  the 
case.  4.  If  it  should  be  objected,  that  this  case  was  decided 
under  the  act  of  compromise  of  1796,  [^ited  supra]  and  so  was 
a  case  under  the  law  of  Virginia,  not  under  the  treaty:  With 
great  deference  to  the  judges,  who  decided  die  cause  here,  I 
must  contend,  that  that  act  forms  no  part  of  the  case.  It  ap* 
pears  not  in  the  record;  it  is  not  even  alluded  to;  it  was  impos- 
sible it  should  be,  as  the  case  occurred  before  the  act  was 
passed.  It  is  a  private  act,  in  the  strictest  sense;  such  as  in 
England  must  be  pleaded.  [1  BlacL  Comtn,  85, 6. 2  Ibid.  344, 
5, 6.]  The  law  of  Virginia,  that  private  acts  may  be  given  in 
evidence  without  being  specially  pleaded,  [1  Xev.  Cak^  c.  76. 
$  BO.  p.ll2J]  merely  dispenses  with  the  pleading, but  does  not 
change  their  character  as  facts,  so  that  the  court  can  take  notice 
oi  them,  unless  they  are  foimd  on  the  record;  and^  if  the  court 
could  properly  take  notice  of  this  private  act  of  assembly,  the 
act  of  itself  works  no  effect  on  the  rights  of  either  party.  It  is . 
a  contract;  an  executory,  conditional  contract;  to  be  perfected 
by  a  deed  of  release,  afterwards  to  be  executed  by  the  claimants 
under  Lord  Fairfax;  and  it  is  under  that  deed  diat  Hunter  must 
claim,  if  he  clsdm  under  the  compromise  at  all.  Now,  certainly, 
die  deed  is  matter  in  pats^  wluch  mo§t  be  found  in  the  record, 
before  the  court  can  judicially  take  notice  of  it.  Nay,  if  the 
act  of  compromise,  and  the  deed  of  release  executory  thereof, 
had  been  part  of  the  record;  even  then,  it  would  have  been  a 
case  within  the  appellate  jurisdiction  of  the  Supreme  court; 
for  it  would  still  have  been  a  question  to  be  decided,  whether, 
the  compromise  embraced  the  case,  or  not;  and  if  not,  the  old 
question  would  recur  upon  the  construction  of  the  treaty:  for 


ittuBtratbn  of  which,  I  agns  tefitf  to  tkft  csumti  flwirt^ 

I  hare  onlr  to.add-^m  regavd  to  ihm  two  emm^  aHudbd  ts 
by  B9(mc  J.  [1  iUWyj/I  d3d.)  iis  cases  b  whick  tkc  cliiwmiH 
under  Zor^if  Fairjex^  availed  tbeMaeivea  of  tha  act  o£  eoaqwo- 
mise,  to  leTeneJudgmeata  infevoref  the  cnwawmeaMi,  in 
October  1798 — diat  it  19  nanifest^  oa  enanioatioA,  that  the 
orders  therein  were  entered  by  cv^mt. 

WH&anu^  conira.  I  shall  consider  die  <|iie6tioii  noder  two 
general  heads: 

1.  Whether  Ae  words  of  the  constitution  give  congresa  the 
power  to  vest  by  law  in  d^  Supreme  court  a  juri9diclioQ»  m 
this  case,  by  way  of  appeal,  or  wrk  of  errorw 

2«  If  they  be  sufficient  to  give  such  power,  whether  thia  ease 
s  in  feet  embraced  by  the  S5th  section  of  ^  Judicinl  Act,  as 
it  is  genersAy  calkd. 

In  considering  die  first  question,  I  wiH  consider  as  well  Ae 
construction  of  the  constitution,  as  the  proper  court  to  dedde 
it;  hi  reference  to  diis  court,  or  die  court  of  die  Umied  States 
claiming  die  jurisdiction  of  revising  its  sentence. 

The  first  pcnnt  to  be  discussed  is,  wluch  is  the  proper  tribifr* 
naf-^fer,  if  it  be  true  dial  the  Supreme  court  of  ^  Uaiud 
States  is  the  tribunal,  this  court  has  notUng  to  do  with  the 
subject.  Tins  routers  it  necespary  to  define  the  nature  and 
relative  powers  of  die  two  goveHiments* 

The  mandate  directs  this  €oun  to  register  die  sentence  of 
the  Federal  court  reversing  the  judgment  of  this  court,  and  to 
carry  the  judgment  or  sentence  of  that  court  into  execution,  or 
cause  it  to  be  done. 

If  this  court,  as  is  contended,  has  nodiing  to  do  widi  the 
question,  but  is  bound  to  register  the  sentence,  it  Is  iiideed,  no 
more  than  a  puppet  to  be  played  off  by  the  Supreme  court  of 
the  United  States. 

If,  on  the  contrary,  it  is  to  act  on  the  subject  as  a  judicial 
tribunal,  it  must  consider  and  see  whether  diat  court  has  the 
power  to  issue  the  mandate.  If  th^  Supreme  court  orders  you 
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stitution,  it  is  your  duty  to  refuse: — for  you,  as  well  as  they<» 
hmt  Uhtt  «  Oii4i  W  aiiymi  tjbi»  r<>mtimtiii>  g|  ti^  £Aulr^ 

It  19  aftid,  hov<iY«\  tb«(  til*  jv^Ackil  power  pf  li^L  United 
SM» Vihf^  cwfftit^t^  v««^  in  <Ar«r  cou]rt&,^s|Dd  «^ lM 
pQwor  mvQlve%  the.  ooBstfu^tion  of  the^  constitution  and  Uivs  oC 
the  UniQtt»  t)i»  SiiiiMrtiM  cqitft  aloi^  ha;^  tihie  ^u^ori^  to  de- 

Tkvi  ia  begpog  th«  ^i^esti^nv 

It  ia  ta  decide  upm  atsiu  ai»]dion^yk-^«<Sui^K)9e  ^or^gmK 
ahDirid  paaa  « law  i^vii^  aa^paal  frosa  the  State  iq^  Fed$-! 
ral  court  im  every  c#qeh^the  Sqpre^ie  ccMUt  ihmld  decide  t^ 
it  had  jurisdktioii  iwier  fudi  law;-««^hould  thereMpou,  ^* 
Tavae  a  caat  ufom  e^ntrac^t  betveen  twQ  citl^ei^  of  Vir^[im 
decided  here^  aod  aend  a  w^od^lt  to  4ii$  coi^rt  to  register  mii 
carry  into  effect  auch  sent^icc  pf  reversal^-^i-^WQuld  thi^  camt 
ha  bouad  to  obey  it?-*^f  that  court  alone  49  coqfifctc^t  to  dc-; 
cude  upon  tiie  e^%eat  pf  its  owi^  jurisdict^n,  this  opurt  cokI^ 
niO!t  itfuaei^-^'^rand  yet  obedience  fo  tba  mandate  wpf44  be  a  411^ 
rect  infringement  of  the  Qonatitution!  {f  qp  th^  cq^trary^  tlyi^ 
couii  wouldy  in  that  ca^c,  have  the  right  to  relEiise  obedience^ 
it  must  be  because  it  possesses  the  right  to  ey^jne  thfc  qnes- 

It  magr  he  obgected  that  the  ca^e  ^upppfed  U  an  eactrpqic^  oncA 
and  therefpre,  that  the  point  ^n  controversy  i^nld  npt  he  trie4 
hy  iu  It  is  equally  fur,  pn  oo^  part,  to  t^  the  qMestion  by 
an  extreme  case  in  relation  to  the  Supreme  coijut,  a^  it  V93  in 
Mu  Lngh  to  draw  an  pppoaite  infef^ce  froni  the  extreme 
case  of  a  wilful  violation  of  the  constitutiop  by  the  state 


But  iqpon  all  constiftutional  questiontt  W  e^eme  case  is  pro- 
per to  try  a  subject  by;-^fGr  the  violation  of  the  consdtution 
must  pre-«uppose  an  asaumption  of  power;  and  checks  are  es- 
tablished far  the  purpose  of  preventing  it;  and  that  construe* 
tion  which  takes  away  the  check  i^  wrong.  Now,  if  the  Sju- 
preme  court  have  no  check  but  their  own  opinion,  they  may 
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be  guihy  of  this  supposed  extreme  case;  a&d  so  majr  tfa^  con* 
gress. 

It  is  said  that,  to  prevent  this,  the  federal  judges  are  liable 
to  impeachment.    So,  I  answer,  are  the  state  judges. 

Prior  to  the  adoption  of  the  present  constitution  of  the  I7nf- 
Ud  States^  the  several  states  were  sovereign  and  independent, 
and  all  admimstrative  authority  was  vested  in  the  state  go- 
vernments.   When  that  instrument  was  adc^ted,'  the  people 
distributed  the  administrative  authority,  or  government,  into ' 
two  distinct  branches,  internal  and  external: — the  former,  widi 
some  few  exceptions,  they  confided  to  the  state  sovereignty;-— 
the  latter  to  the  general  government.    The  portion  allotted  to 
the  latter  was  for  the  purpose  of  ^federative  government.  The 
people,  however,  anxious  to  limit  the  new  jurisdiction,  and  to 
take  from  it  constructive  powers,  declared  that  all  powers  not 
delegated  to  the  United  States  by  the  constitution,  nor  prohi- 
bited by  it  to  the  states,  are  reserved  to  the  states  respec-  < 
tively,  or  to  the  people.     Yet  if  the  federal  judiciary  is  alone 
to  decide,  in  exclusion  of  state  authority,  it  results  in  effect, 
that  all  the  constructive  power,  intended  to  be  prohibited,  is 
in  fact  given.  That  cannot  be  the  rule;  but  where  the  question 
is  whether  a  case  be  proper  for  state  authority,   the  state 
judiciary  must  necessarily  decide. 

But  it  is  objected, — ^if  this  were  to  be  tolerated,  and  the  ju- 
dietaries  of  the  states  to  decide,  it  would  result  in  overtumii^ 
all  the  objects  of  the  framers  of  the  constitution,  and  result  in  - 
contradictory  decisions;  whereas,  if  the  power  of  deciding  be 
given  to  the  federal  judiciary,  the  decisions  would  be  uni- 
form.   To  prove  this  doctrine  correct,  as  well  in  practice 
as  theory,  the  second  volume  of  The  Federalist  (Jetter  80, 
pages  303, 4,  5,  6.)  is  referred  to.     I  deny  the  authority  of., 
that  book.    It  was  written  by  three  persons  to  induce  the  peo- 
ple to  yield  to  the  general  government  certain  powers:  and 
their  expositions  of  the  constitution  were  merely  their  indivi-. 
dual  opinions.    We  know,  too,  that  one  of  those  individuals . 
admitted  in  the  Virg^ma  convention,  that  tiie  system  was  de- . 
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fective,  and  concurred  in  amendments  wUch  I  shall  prefle&tly 
notice. 

These  newspaper  essays  were  party  writings  intended  to  in- 
duce a  sentiment  favourable  to  the  ideas  of  the  writers.  But 
this  same  Federalist  [voL  2«  p*  74.]  tells  us  that  in  case  the 
.federal  government  should  exercise  powers  not  warranted 
by  the  constitution,  and  to  the  prejudice  o£  an  individual,  the 
remedy  is  to  be  by  application  to  that  judiciary  to  which  cog- 
nizance  of  the  case  properly  belongs;-— if  to  the  injury  of  the 
state,  then  the  state  legislature  is  to  soimd  the  alarm: — there- 
by admitting,  at  any  rate,  a  possible  case  of  usurpation,  and 
that  the  application  for  redress  was  to  be,  not  to  the  federal 
judiciary  only,  but  to  that  tribunal,  whether  state  or  federal, 
which  had  property  cognizance  of  the  case. 

Again,  these  letters  were  written  prior  to  the  adoption  of 
the  constitution,  and  laid  down  constructions  of  it  which  many 
considered  as  dangerous  to  the  sovereignty  of  the  states,  and 
tending  to  introduce  a  consolidated  govenunent.  The  con- 
ventions, alarmed  at  that  power  which  was  limited  oidy  by 
vague  and  indefinite  expressions,  and  warned— at  least  in  Vir- 
jpniar— -by  some  very  great  men,  of  the  consequences  of  con- 
structive powers,  adopted  the  precaution  of  proposing  amendr 
ments,  which  being  adopted,  cut  up  by  the  root  the  &vourite 
idea  of  constructive  powers,  and  with  it  many  of  the  construQ^ 
.tions  put  upon  the  constitution  by  the  Federalist. 

The  rule,  under  the  constitution,  with  the  amendments,  is 
that  the  powers  delegated  to  the  federal  government  are,  ip 
uH  cases,  to  receive  the  most  strict  construction  the  instrument 
will  bear,  where  the  rights  of  the  states,  or  of  the  people, 
cither  collectively  or  individually,  may  be  drawn  in  question. 
[TlicA.  BL  app.  p.  154.]  The  form  of  the  ratification  by  the 
convention  of  Virginia  also  shows  tiieir  ideas  upon  the  sub- 
ject. [Ibid.  app.  p.  160.] 

Having  said  so  much  of  tiiis  new  authority,  and  shown  it 
was  written  upon  a  diferent  system  than  the  one  now  prevail* 
ing,  I  will  leave  tiie  trio  to  tiieir  &te. 


objects  of  the  framers  of  the  constitution* 

What  Yhe  ^ccMtiliftkiti  <n^hi4o  Ar  is  not  a  pmper  at^gument 
Ho  be4MMr%ifted<eitfi«  «o  Afa  ^r  «hfe  UniUd  Suoss^  couru^ 
Whiftft  by  is  the  present  kiquhy^  CofMructwe  fomcts  uat 
ywdkiMwili-Mfaofife  ceiftferred  nmst  be  e^pt*i9$^  before  the  ftde- 
Ml  jftdges  oaH  tirite  t0gtAii$tMt;  and  die  expediency  of  «Mftr- 
«li€y  of  decision  will  ndt  give  them  -die  power,  nifess  the  con* 
•litution  {(ives  it. 

I  wm  agree  ntfhh  Mr.  Leigh  in  one  t)nn9--*4hat  no  conmty 
has  pMdifoed  a  system  like  oUrs^;  and  theitefere  aBudo^gjifes  me 
not  to  be  fotmd* 

Aft  to  <the'cfases  ifrom  Eng^ldnd^  they  are  npoa  pe^tive  ^t«gur 
lations.  As  to  Irekmdy  4iey  are  feumded  On  the  prindiple  %hiit 
%he  Khig's  Bench  of  Enghnd  is  the  king's  own  court,  in  wtiich 
fmmedy  he  sat;  and  cM^equcttitly,  by  the  royd  prerogath^ 
diat  comt,  in  die  plenitude  'ef  its  pcrwer,  4s  con^idel«d  'b^  hav*- 
ing the  appeib«e  power  to  rcK^eMe  ^tfie  decisi<Mis  cff  theStipremfc 
eoiM  of  Jf^ekMd.  As  t6  thermit  of  error  from  iMitrUiEmieiit  t6 
ScdtlanH,  that  was  given  hfAit  titst  of  6  Ann.^  Which  -eMb- 
4Uied[  a  coiflt  of  £ifthe<fuer  *»  ^^cdtkund^  By  Che  aitxcles  <tf 
tBiMm  \t  was  provided  ijhit  ^^  ScMkh  cdorte  shotild  teaiain; 
^ubjciol,  tee^rdieless,  to  sucli  •reguktieiarti  as  Should  'foe  madfe 
4iy  tbe  paiAiMient  cf  ^reat  Britain. 

I  will  not  stbp  to  inqmre  how  iar  the  decisions  of  the  Stt- 
'j^reme  comt  tipon  ^is  sobjeet  are  to  'be  'the  rule*  If  they  are 
'ttiesdle  jUdfges,  4h^reis  ttn  eiiddfthe  ^jnestHoa. 

Bolt  it  h  said,  tf  you  dan  Teftise  to  register  this  mandate,  ^ 
jKUty^e  tfiate'eiMlcadye  diMbey'the  jMsident's  orders  upon  «i 
««ril^  Militia. 

By  die  terms  of  the  eotistitutidn  [ar*t.  1.  €eCL  6.*]  congtesk 
-has  «i^tpte«fsly 'the-power  to  ptx>vide  for  calling  foith'flie  'miKtia, 
to  execute  the  laws  of  the  union,  suppress  insurtectiods,  and 
tepel  invasions* 

'  The  gbve^or-of  a  state  4s  ndt  called  upon  in  a  jtidicid 
character  to  do  any  act,  but  as  a  titifitia  officer,  and,  K  4ie.2«- 
fuses,  is  liable  to  punishment:«-4>ut,  if  he  will,  he  may  refuse; 
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taldng  upon  himself  the  respcmsibiKty  for  8o  doing — in  like 
manner  as  the  president,  upon  his  responsibility,  may  omit  to 
call  out  die  militia  when  he  ought.  But  suppose  die  president 
to  call  out  the  militia,  in  time  of  peace,  to  be  marched  into  a 
foreign  state,  would  it  not  be  competent  for  the  state  authority 
to  refuse  obedience? 

Mr.  Leigh  says  diat  congress  may  suspend  the  writ  of  ha*- 
teas  corpus^  under  certain  restrictions;  and,  as  to  the  propriety 
of  the  case,  the  United  States*  judiciary  alone  is  competent  to 
decide. 

This  is  really  begging  the  question: — it  is  taking  that  for 
granted  which  is  to  be  proved.  My  idea  is  that,  if  a  citizen  of 
Virginia  was  confined  improperly  under  such  law,  the  state 
judiciary  would  have  authority  to  release  him. 

He  says,  too,  that  where  the  power  is  lodged,  thei^  is  Ihe 
authority  to  decide. 

This,  again,  brings  us  back  to  the  inquiry,  where  the  power 
does  reside. 

The  state  judges,  he  contends,  may  be  carried  away  by  theit* 
feelings.  It  is  admitted,  they  may  be  so  misled;  but  there  is 
as  much  cause  to  apprehend  that  the  judges  of  die  courts  of 
the  United  States  will  b^  so  carried  away  as  the  state  judges. 

But,  if  I  am  right,  the  constitution  must  dedde  the  true  tri- 
bunaL  The  judicial  power  is  di^ed  by  the  constituticm,  art.  3. 

This  court  is  certainly  not  contemplated  by  that  article,  not- 
withstanding the  great  authority  of  Mr.  Pendleton. 

The  judges  of  this  court,  as  individuals,  and,  if  Mr.  Leigh 
chooses,  as  a  court,  sustain  a  two-fold  political  capacity— one  in 
relation  to  the  state — the  odier  in  relation  to  the  Unked  States. 
In  the  latter,  the  only  measure  of  their  power  is  afforded  by 
the  constitutionf  for  all  authority  in  die  government  of  the 
United  States  is  derived  from  that  instrument.  This  is  proved 
by  the  constitution,  as  it  originally  stood,  and  the  amendments 
to  it  before  noticed. 

Now  the  tiurd  article  declares  that  the  judges  there  contem  ^ 
plated  shall  hold  their  office  during  gobd  behainour,  and^  at 
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8CMe4  times,  receive  for  Uitir  eervket  a  tampmaf^iiM  wkkk 
thattikoc  be  diminished  during  their  comitiiiflMe  inofice. 

By  liu^  second  secdoa  of  4ie  second  avtick,  these  judges, 
tDBteoipbited  by  the  coni^titioR,  nre  to  be  uprated  by  the 
presiAnt,  by  and  widi  the  oonacnt  of  the  semte. 

In  addition  to  this,  the  General  court  of  this  commonveahh, 
SI  th«ir  last  session  (tn  judges  on  the  basch),  determined  diat 
4iejr  bad  no  rig^t  or  authority  to  execisSe  tiie  crimiBal  hws  of 
eongroH^  in  tfas  case  of  F/eekf^ 

I  may  then,  I  think,  question  the  correctness  of  tfaatgresa 
mmj  Mr.  PenS^otiM  andnnty,  on  diia  particular  point. 

This  court,  by  the  caoastitution^  it  to  decide  upon  the  bnvs  of 
aoiip'eM,  not  as  a  suboedinatc  trtnmal,  but  as  the  court  in  the 
last  resort  of  a  sovereign  state*  - 

The  whole  judicial  posrer  of  Ae  UmtedStai€9  b  confined 
to  die  Supreme  court,  and  such  inferior  courts  as  coogresa  aMiy 
Ofdain  and  appoint. 

I  have  already  endeavoured  to  show  that  the  9t0U  judidaiy 
ia  no  pan  of  that  system* 

Qiit  il  is  said  that.our  coasinictioA  leads  to  dvil  ^cord^  and 
|)iecefiH?e  thpa  court  should  eadmd  the  coastifaition,  and  thexatqr 
give  the  Snyaeasa  court  the  control^  w,  radiar,  should  not  iar 
^Hura  into  the  q^estiol^  but  bttsdiy  aukmit!— If  die  OJOitita- 
ti09  dpea  no|  aijrth^ri^  th«  eiq»!9ise  of  the  powet,  to  attempt 
it  is  H^wrpatiM*  Tl»e  doctrine  contended  &N%  then,  would  go 
to  prove  thai  all  usuif^ation  mu9t  be  subaufledLto^  for  fioar  of 
civil  diM9rd|  a^d  thus  would  change  the  whole  <liaracter  of 
^  Qoostisationt  by  coaliniing  the  general  power  on  die  UnUtd 
$Wt$^  and  applying  the  lescriotive  claua^  to  the  slate. 

This  is  to  make  a  new  constitutifm-—noC  support  the  old* 
.  Bi^tthe  cases  of  Bj^sh  d^^lNa  and  paymants  into  the  trea* 
ao^  have  beep  rali^  upm,  fa  prpvkig  that  the  federal  conrta 
hive  the  authority  npif  in  qucatioa^ 

The  jurisdiction  which  the  federal  courts.have  taken  in  those 
C9iies1^  been  on^nalt  dif  plaiatiffa  being  alkosr^Md  not  ap- 
Pftti^  frqfu  tliastyii  cwm. 


The  sMkb  Mora  hnre  wiaf»»i  liUtr  B/uampm  on  dkwe 
points,  mil  bccflMM  ife  fedwal  CMftts  had  «ppeBate  jiu^ 
but  because  they  though  the  pntmfks  pKJpcAy  4ecidecU-4n 
ifae  saose  mamier  as  dss  court  aAipla  a  dcteknou  of  a  BfitiMh 
court,  when  not  mtthoritf* 

But^aaya  Mr.  Leigr^  if  ifaecoulta  tif  the  Uf^dSma  hive 
juiiadkticn  as  G^^)|iMl ttBMUiab,  diere  kdo  i«aaoii  ^y  they 
should  aot  have  ithy  appeaL 

This  mig^t  be  a  soittid  arguaiiut,  if  thepeot>l4B  of  Ammrka 
wished  to  pve  them  tha  jurisdicddu,  to  be  addressed  to  the 
IAt^>er  authorities  to  amend  the  coflstituth».  But  if  the  ooa- 
8tltutiondo«s  not  tmi}  fptt  it,  thiH  court  is  bottud,  by  its  duty 
to  die  state  authority,  to  fuCose  i^  ftr  it  has  not  the  power  Id 
confer  jurisdiction. 

But  ^tfais  court,  in  the  case  in4  fr.and  ^  173,  admitted 
the  right  of  the  defendant  to  remove  his  cause  from  die  Mate 
court  to  the  Circuit  court  of  the  United  Suaeg^^^ 

I  answer  diat  the  jurisdicdon  exerased  in  that  case  was  not 
appellate,  but  originaL  The  cause  was  not  removed  into  the 
Circuit  eourt)  oh  the  ground  that  diat  court  was  superior  to 
Ai6  sfat€  oourt*  Whether  it  was  r^|ht  o^  wrong  is  uamecessaiy 
for  me  t0  inquire^  as  it  has  no  bcwrittg  on  thas  case. 

It  is  d^oeied  that  the  jodidiai  aet  of  congress,  as  sdao  the 
opitdofti  of  tab  FecferaliBt,  w«r6  contempotwnaous  ei^ositloos 
of  die  eodsilitutioni  ttiMl  Ais  by  the  very  firimeia  of  die-  fas- 
strutoent. 

ladAikthat^  jildiefril  act  may  be  said  to  be  a  legishliii^ 
ei!p(teitioii  of  die  eonsfititdon;  but  wMie  it  is  emided  tx>  re- 
spect as  the  ifphthn  of  the  l6|^skcure,  it  oeriaiiity  is  not,  <to 
that  account,  to  be  http&didjr  obeyed  by  die  judiciary.  So^ 
after  the  aSoption  of  the  constitution,  a  biw  wUs  passed,  mak- 
ing it  die  duty  of  the  judges  on  die  ehrcuit  to  enmine  pension* 
ers,  &G.  That  law  the  judiciaiy  of  die  United  Smea  decided 
to  be  unconstitudona}. 

•^  Besides,  at  the  lime  the  judKdal  act  was  passed,  the  amend- 
ments, which  have  excluded  construodve  powers,  wete  tio  ptf  t 
of  the  constitution* 
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*^  Having  parted  with  our  sovereigDtjr^  we  alioukl  pan  with 
our  pride!"-^Agreed!— «o  for  as  we  haoc  parted  with  our  so- 
vereignty; but  that  is  the  question. 

11.  The  second  point  to  be  considered  is,  if  congress  have 
the  power  contended  for,  is  this  a  case  within  the  provisions 
of  the  25th  section  of  the  judicial  act* 

If  it  be  such  a  cas^  it  is  admitted  that  it  must  appear  so 
from  the  character  and  decision  of  the  cause.  The  only  ques- 
tions which,  under  that  act^  can  be  re-examined  by  the  Su- 
preme court,  are  such  as  appear  on  the  face  of  the  record^  ainl 
immediately  respect  the  questions  of  validity  or  con^tructioii 
of  the  constitution,  treaties,  statutes,  commissions,  or  authori- 
ties of  the  United  States^  in  dispute  in  the  cause. 

Now  the  case  before  us  was  not  decided  upon  any  such 
point,  but  under  the  compromise.  I  will  not  inquire  whether 
that  compromise  was  properly  before  the  court.  This  coujrt 
setded  the  question,  upon  solemn  argument;  and  it  must  be 
considered  as  properly  settled,  unless  it  be  now  competent  for 
tiie  court  to  reverse  that  decision. 

If  this  be  true,  as  it  certainly  is,  the  decbion  was  not,  ia  the 
language  of  the  act,  ^^  against  either  the  validity  or  construc- 
tion of  the  treaty;*'  but  upon  a  totally  different  point. 

But  it  is  contended  that  the  treaty  is  part  of  the  case  agreed; 
and  that,  although  this  court  should  decide,  or  profess  to  de- 
cide upon  a  difierent  point,  yet  as  the  treaty  is  found  as  a  part 
of  the  case,  the  appeal  lies;  and  that  a  contrary  rule  would 
put  the  federal  judiciary  in  the  power  of  the  courts  of  the 
•State.  But,  if  die  federal  judges  are  authorized  to  hold  juris- 
diction, because  the  treaty  b  in  the  case,  though  not  aflkcted 
.  by  the  decision,  it  is  to  put  the  state  judicatures  oom{detely  in 
subordination  to  them. 

.     The  act  of  congress  has  declared  tiie  only  case;  and  thb  is 

:not  that  casci.    The  federal  court  can  hold  jurisdiction;^ upon 

that  ground  alone; — and  although  this  court  may  have  decided 

hnproperly  under  the  comprombe,  it  is  not  coQipetent  f<^r  that 

^ourt  \o  ^orre^t  its  error. 


T.;  •    ^  '        ^»    ^Mi    .  '  ■         !■  Jl     H  I 
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^r^  The  dottbts  of  the  court  resolve  themselves  into  two 
questions: 

.  1st.  Whether  it  appears  by  the  record,  that  this  case  is  one 
of  those  in  which  appellate  jurisdiction  is  given  to  the  Su- 
preme court  of  the  United  States  by  the  25th  section  of  die 
judicial  act  of  congress. 

Sd*  If  it  be,  whedier  that  section,  itself,  be  constitutional. 

As  one  of  the  counsel  of  Mr.  Martin^  in  favour  of  whom 
Ae  decision  of  the  Supreme  court  of  the  United  States  has 
been  pronounced,  I  hold  the  affirmative  of  both  these  questions, 
and  chum  the  registration  of  the  mandate:  And  I  shall  proceed 
to  examine  the  questions  in  the  order  in  which  they  have  been 
presented  by  die  court, 

1.  The  S5tii  section  provides,  ^  diat  a  final  judgment  or 
decree  in  any  suit  in  the  highest  court  of  law  or  equi^  of  a 
state  in  which  a  decision  in  the  suit  could  be  had,  where  is 
drawn  in  question  the  validity  of  a  treaty  or  statute  o^  or  an 
authority  exercised  under  the  United  States,  and  the  decision 
is  agunst  the  validity;  or  where  is  drawn  in  question  the  vali- 
dity of  a  statute  of,  or  an  authori^  exercised  under  any  state, 
on  the  ground  of  their  being  repugnant  to  die  constitution, 
treaties,  or  laws  of  the  United  States^  and  die  decision  is  in 
favor  of  such  their  validity,  or  where  is  drawn  in  question  the 
construction  of  any  clause  of  the  constitution,  or,  of  a  treaty, 
or  statute  of,  or  commission  held  under  the  United  States,  and 
the  decision  is  against  the  tide,  right,  privilege  or  exemption 
specially  set  up  or  chdmed  by  either  party,  under  such  clause 
of  die  said  constitution,  treaty,  statute,  or  commission,  maybe 
re-examined  and  reversed  or  affirmed  in  the  Supreme  court 
of  the  United  States  upon  ^  writ  of  error,  the  citation  being 
signed,  &a"  ^  But  no  other  error  shall  be  assigned  or  regard- 
ed as  a  ground  of  reversal  in  any  such  case  as  aforesaid,  than 
such  as  appears  on  the  face  of  the  record,  and  immediately  re- 
spects the  before-menti^ed  questions  of  validity  or  construc- 
tion of  the  s^d  constitution,  treaties,  skltutes,  commissions,  or 
authorities  in  dispute.''  [Latvs  United  States,  voL  1,  p.  63* 
§25.] 


Byibk  wttAan  it  is  ckir  lliat  qipdlale  jmfsdictioii  it  |^ven 
to  the  Supreme  court  of  the  United  States  in  three  dtaMs  of 
cases  tottchiiig  treaties:  to  wit, 

1.  Where  die  vafi^ty  of  ft  treaty  is  diinm  in  ^ucetiM,  and 

die  decision  is  against  its  vdidity. 

S.  Where  the  validity  of  astate  law  is  drawn  in  qnesfion en 
the  ground  of  its  bdng  repugnant  to  ft  treai^;  and  tfaedcdnoa 
is  in  favour  of  tfie  stale  law. 

3.  Where  die  ooostruction  of  a  treaty  is  drawn  in  questiss, 
and  the  decision  is  against  the  right  set  up,  under  the  trea^ 

Having  thus  ascertained  the  cases  in  which  appeUale  jam- 
diction  is  given  to  the  Siqireme  court  of  the  United SMmbf 
the  act  in  questicm,  the  <»ily  remaning  inquiry  under  the  fint 
head,  is  whether  the  record  before  us  presents  either  of  these 


On  inflecting  the  record,  we  find,  that  this  was  an  action  of 
ejectgaent  brou^  by  David  Hunter  against  Demrnf  Foirfoi 
in  the  district  court  of  Wincheater^  to  recover  n  tract  of  hnd 
tying  in  durt  pairt  of  Viiginia  eaHed  the  Nordiem  Neck.  The 
record  preaents  a  case  agreed  between  the  parties,  flndsafamils 
the  law  of  the  case  so  agreed  to  the  judgment  of  the  court 
The  facts  agreed  in  behalf  of  Fairfax  the  defendant  arc,  io 
substance  diese: 

1.  The  dde  of  Lord  Fmrfax,  under  whom  the  defiDntet 
cbdnicd* 

9.  The  devise  of  that  dde  to  the  de£Bndant  by  the  h«t  wffl 
and  testament  of  Lord  Fmrfax^  in  IfBl,  and 

8.  The  treaty  of  1783  becareen  Great  Britun  and  the  Um* 
ted  States* 

In  &vour  otJBunter  diese  frets  were  agreed: 

1.  That  Dmnxf  Fairfax^  die  devfaiee  of  Lord  JFhii^  was  «) 
aEen:  a.nadve  subject  of  die  king  of  Gt^at  Britain  at  die  tas» 
of  die  devise  and  at  the  dme  of  die  trial. 

«.  The  several  laws  of  esdieat  and  confiscation  of  the  state 
of  Virginia. 

3.  The  several  hwrs  by  which  this  state  provided  fcr  gwn^' 
ing,  as  waste  and  unappropriated,   the  ungranted  laxub  J^ 
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iiir  the  Northmi  Neck,  of  idudi  the  hiids  in  ccmtroveray  were 

4w  The  comm(m#edA*«  giwit  of  these  lands  to  iXiW  A<n* 
ioii  M-,  the  phuntiSi  and 

5w  Hm  leaae,  entiy,  and  ouster,  in  the  dechntion  men- 
isci tioned. 

^  '  In  settfing  die  hnr  upon  dus  caae,  what  was  the  court  called 

to  consider?  In  fitvour  of  the  defendant  diey  were  caUedtocon- 
Mler  theee  onestioDs: 

t.  Had  Loctl  Faiilu  tide? 

2.  Did  that  title  pass  to  Denny  FutCa  by  die  devise  of  his 


This  last  qisesdoB  divided  kaelf  into  two  odiers,  namely, 

1.  Was  the  devise  to  Deniqr  Pair&x  ine&ctnal  on  the 
giowMl  of  his  incompetency  to  hold,  aa  an  alien  and  subject 
of  dtc  Bridsh  kmgi  or 

••  Was  Us  title  saved  and  covered  by  the  treaQr  of  peace 
of  1783. 

In  favour  of  Hunter  die  court  were  called  opoo  by  die  case 
i^ieed  to  dedde, 

^1.  Whether  the  treaty  of  peace  of  1793  could  be  construed 
as  supplying  to  this  case;  whedier  that  tveaty  dU.  not  merely 
go  to  preventyi/ftirr  confiacalMBs;  and  whether  Kprtmmu  con«^ 
fiscadon  had  not  been  efiected  here? 

2.  Whether  our  act  of  assembly  of  1782,  confiscating  the 
ipwi  notsand  aufajecting  the  land  to  locatksi,  did  not  supply 
the  place  of  an  inquisition  of  escheat;  withdraw  the  case  from 
dM  operation  of  the  tren^  of  17aS,  and  give  validity  to  the 
grant  to  Hunter?  or 

«•  If  die  act  of 'ttl  ^d  not  elfect  ft  compteat  escheat,  whe- 
dMT  dM  aet  of '4S  uidted  witb  it,  did  not  consummale  the  es- 
Aeat,  and,  of  course,  the  ONMnonweakh's  grant  to  thejdain- 
mi 

4.  If  the  act  of '95  was  to  have  aiqr  efcct  in  the  confisen* 
Ifon,  was  thae  aet  vdid  or  not  as  being  repugnant  to  the  prior 
treaty?  was  the  tnMy  to  give  way  to  that  act,  or  die  act  to  die 
treaty? 
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These  are  the  points  on  which  any  court,  settling  the  coiitio« 
versy  on  the  case  agreed^  would  be,  unavoidably,  compelled  to 
pass;  and  hence  it  is  clear  that  all  the  three  cases  deduced  from 
the  25th  section  of  the  judicial  act  of  congress,  as  pving  ap» 
pellate  power  to  the  Supreme  court,  appears,  by  the  record^ 
to  have  arisen  in  the  case  at  bar. 

1.  The  validity  of  a  treaty  is  drawn  in  question,  for  a  pos- 
terior act  of  the  state  legislature,  that  of  1785  is  relied  upon  as 
consummating  a  confiscation  against  the  faith  of  that  treaty, 
and  the  decision  of  this  court  was  against  the  validity  of  dial 
treaty,  in  this  particular, 

8.  The  validity  of  a  state  law,  that  of  '85,  was  drawn  in 
question,  as  being  repugnant  to  the  treaty  and  the  decision  was 
in  favour  of  the  validity  of  the  state  law. 

3.  It  is  most  claar  that  the  construction  of  a  treaty  and  its 
application  to  the  case  at  bar,  was  drawn  in  question,  and  the 
decision  of  this  court  was  a^sunst  the  right  of  Domy  Fair&x, 
which  was  set  up  under  that^eaty. 

This  last  is,  in  truth  and  substance,  the  whole  and  scde  ques- 
tion raised  by  the  record;  for,  on  the  one  hand.  Hunter  did 
not  deny, 

1st.  The  tide  of  Lord  Fair£a;  ikor 

2nd.  The  devise  to  Denny  Fairfax;  nor 

Sd.  The  treaty  of  peace. 

So  oh  the  other  the  defendant  did  taot  deny, 

1.  That  a  grant  had  issued  from  die  commonwealdi  to  Mn 
Hunter,' nor 

d.  lliat  diis  grant  had  issued  under  the  several  laws  of  the 
state. 

So  that  the  very  pivot  of  the  controversy  was  the  protecdon 
of  the  treaty  on  tiie  one  hand,  atid  its  t)on-application  on  the 
other.  If  the  treaty,  by  a  fair  cmstruaion,  covered  the  dtfe 
of  Denny  Fairfax,  his  success  was  inevitable,  for  the  rest  of 
his  dtle  was  not  controverted*  If  the  treaty  did  not,  by  a  fiur 
construction,  apply  to  (h^  case,  the  success  .of  Mr.  Hunter  was 
inevitable  for  the  rest  of  hie  dtle  was  npt  quettioiked* 
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So  that  the  dear  and  single  question  upon  die  record  wat, 
whether  the  treaty  by  a  fair  construction  did  apply  to  the  case 
so  as  to  shield  the  devise  to  Denny  Fairfax  and  perfect  His 
title.  It  is  not  possible  for  the  human  mind  to  imagine  a 
route  by  which  a  court  could  arrive  at  the  decision  of  the  tide, 
put  in  controversy  by  this  record,  without  encounteiing  and 
crossing  and  settling  the  construction,  of  the  treaty.  I  answer 
the  question  of  the  court  therefore  with  confidence  that  this  is 
a  case  in  which  it  appears  by  the  record,  that  the  application 
and  construction  of  a  treaty  were  drawn  in  question,  and  in 
which  the  decision  was  ag^nst  the  tide  set  up  under  the, 
treaty. 

Mr.  Williams,  however,  objects  that  the  mere  finding  of  the 
treaty  does  not  by  any  means  prove  that  the  decision  turned 
on  the  treaty;  for  there  are  many  other  facts  found  besides  the 
treaty,  and  he  adds  that  if  such  a  finding  would  of  itself,  give 
the  Supreme  court  sf  pellate  jurisdiction,  it  would  be  easy  to 
give  such  jurisdiction  in  every  case— in  a  common  action  of 
assault  and  battery,  for  example,  it  would  be  only  necessary 
to  introduce  a  finding  of  the  treaty  of  peace,  and  the  appellate 
power  of  the  Supreme  court  would,  at  once,  attach  upon  the 
case. 

My  respect  for  Mr.  Williams  will  lead  me  to  give  this  ob- 
jection a  much  graver  answer  than  I  think  it  merits;  though 
such  is  the  nature  of  the  objection  itself,  that  even  the  gravity 
of  an  answer  becomes,  in  some  degree,  ludicrous.  The  ob- 
jection proceeds  from  a  misconception  of  the  act  of  congress, 
and  a  misconception  of  our  argument  under  it.  We  have 
never  contended  that  the  mere  finding  of  a  treaty  in  a  case 
■wovld^ipsofactOy  found  the  appellate  jurisdiction  of  the  Su- 
preme court;  on  the  contrary  we  have  always  said,  and  so  says 
the  act  of  congress,  that  the  case  itself  must  be  of  such  a  cha- 
racter as  to  draw  in  question  and  render  inevitable,  the  appli- 
cation or  construction  of  the  treaty  so  found.  Suppose,  for  ex- 
ample, in  an  action  of  detinue  between  two  citizens  for  a 
horst;  or  i^  an  action  of  ejectment  between  two  citizens  of  the 
dame  state,  both  claiming  under  state  grants^  the  careUssness 
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orartificc  of  cbuttsel  should  Introduce  into  a  speciad  verdict 
setting  out  the  'titles,  the  strange  knd  irrelevsunt  fact  of  the 
British  treaty:  lieither  title  being'set  up  under  that  treaty,  nor 
Ml  any  manner  connected  vith  it,  the  question  of  its  application 
or  construction,  could  kot  possibly  occur,  but  the  decision  of 
'the  court  must,  of  necessity,  stand  Wholly  clear  of  it:  hence  ih 
'such  a  cause,  the  case  put  by  the  act  of  congress  t)f  a  decisioli 
'aj3;ainst  a  title  set  up  under  a  treaty^  could  'by  no  possibifity 
arise*  But  is  the  case  at  bar  a  case  of  this  character?  Is' the 
treaty  of  *83  an  irrelevant  fadt  which  hks  straj-ed  into  tifils 
'cause  without  having  any  relationship  tvith,  or  bearing  upCHi 
it?  No,  sir:  it  is  a  fact  intimately  and  indissolubly  blendecl 
with  the  question  of  title:  it  is  the  very  shield  of  Denny  Fair- 
fax, rendering  him  safe  imd  invulnerable  as  I6ng  as  he  can 
stand  behind  it,  and  the  sole  question  upon  the  record  is,  whe- 
ther he  can  lawfully  stand  behind  it.  If  !Mr.  Williams  wDl 
reBect  but  a  moment  on  the  Course  which  the  mind  of  a  judge 
must  take  to  adjust  this  title  on  the  case  agreed,  he  'will  ^r- 
ceive  how  necessarily  and  inevitably  the  cuestion  6f  the  appli- 
cation and  constriiotion  of  the*1treaty 'ar(»8e,  and  how  utterly 
impossible  it  was  to  decide  that  tide,  without  deciding  abo 
the  question  of  the  treaty. 

For  example:  It  was  a  question  of  title  to  lands.  Either 
title  in  the  absence  of  its  rival,  was  good.  The  court,  ^*therc- 
fore,  was  forced  into  a  comparison  of  the  titles.  Efther  being 
perfect,  by  itself,  the  question  must  have  arisen  in  the  ferst 
place  as  to  priority;  because  between  tides  equally  complete 
in  all  other  respects,  that  whicli  is  prior  is  best.  In  this  com- 
parison the  title  of  the  defendant  mu&t  have  had  the  advantage, 
because  the  title  of  Lbrd  Fairfax,  under  which  he  claimed,  is 
shown  by  the  case  Agreed  to  ilave  been  complete,  previously 
to  the  year  1 736,  whereas  that  of  the  cdmfnonweahh,  unrfer 
which  Hunter  claimed,  is  showii  by  the  case  agreed  not  to  have 
arisen  until  after  the  death  of  Lord  Fairfax  in  1781.  The  de- 
fendant thus  havmg  the  advantage  of  priority  In*  his*  fltvoiir;  it 
remained  to  be  Inquired  whether  diis  prior  title  of  Lord  Fair- 
fix  had  bem  r^gubHy  &a£sxm^dte ^t m.  'it  la  d^fted  iiaet 


hcfi,  F«ii^  fU«d  in  '8),  a  citiz^  of  Virgui^,  ^ze4<^  this 
f«rfpct  title,  9nd  thftt  \ke  devised  the  ^ame  to  Denny  Fairfax 
t^  4^£p&da^  H  thi3  devise  y^ere  good  and  effectual  to  pas3 
the  title  to  the  def^^nda^t  and  ^^iise  it  to  abide  in  him,  the  de<* 
Ruction  of  title  iv^  comp^^,  and  Denny  Fairfax  occupied 
precisely  the  groi^nd  of  his  4eviso^,  holding  the  prior  and  para- 
fAOunt  title.  In  trying  the  e$cacy  of  the  devise,  it  was  shown 
by  the  case  agreed,  that  Lord  Fdrfax  was  competent  as  a  de- 
visor, ;||^d  ths(t  the  devise,  in  itself,  was  imexceptionable«  The 
content  aro^e  on  the  competency  of  the  devisee.  It  was  agreed 
that  he  was  an  alien,  and  therefore  under  the  general  law  of  the 
lands  although  competent  to  take  lands  by  devise,  incompetent 
to  hold  f)iem;  if  then  being  an  alien,  he  could  fiold  af  all,  it  must 
be  on  spme  ground  which  distinguished  him  from  aliens  at 
}arse,  and  the  couxt  were  to  look  into  the  record  to  see  if  there 
irere  an^  t^ing  herein  which  did  so  distinc^ish  his  case.  Thf^ 
only  facts  on  the  record  which  cou}d  support  such  a  distinc- 
^on  wf^re  these:  1.  That  he  was  a  subject  of  the  king  of 
preat  Britun«  2.  The  treaty  of  peace  of  '83  which  protected 
the  tide^  of  British  subjects  against  future  confiscations.  Did[ 
the  treaty  apply  to  this  case  and  provide  for  it,  was  the  only 
re^iaining  question?  If  it  did,  there  was  an  end  of  the  cause 
fSk  his  fav9ur;  if  it  did  not,  his  title  was  gone  and  that  of  hu 
adversary  stood  without  a  rivaL  Was  then  the  trea;^  an 
ejT^tic  ^nd  irrelevant  f;^ct  in  this  caiise?  Is  i^  not  apparent 
j^t  it  was  the  very  point  pf  coUisipu  between  the  parties,  u^ 
very  nodua  of  the  controversy?  I  can  conceive  no  mode  of 
j^i|soning  more  simple  and  conclusive  than  this,  to  show  that 
tins  b  a  case  i^  which  it  appears,  upon  the  face  of  the  recor^, 
thpt  the  application  and  construction  of  a  treaty,  yere  dra^p 
in  /question;  and  hence,  that  the  cases  put  by  Mr.  Williams  <^ 
^  iresity  irrelevantly  found  bear  no  resemblance  to  thia  case, 
^and  furnish  no  inference  which  can  fairly  apply  to  it. 

To  ol^ect  diat  the  treaty  is  not  the  only  fact  found  in  tjh)3 
case,  but  is  merely  one  of  several  other  findings,  woidd  be  tp 
require,  by  in^plicatiqn,  a  perfect  absurdity;  for  it  would  be  td  i 
^i^uire  that,  in  prd^  to  briiig  a  c^se  w\^}^  the  apt  pf  ;cw*  < 
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gress,  the  treaty  shall  be  Ae  only  fact  that  belongs  to  Ae 
cause.    Now  what  sort  of  aa  mdividual  controversy  woidd 
that  be,  which  should  consist  only  of  one  fact,  and  diat  fact, 
too,  a  public  treaty.    The  act  of  congress  makes  no  such  im- 
possible and  absurd  requisition:  it  docs  not  say  that,  in  all 
cases  in  which  a  treaty  shall  be  the  only  fact  in  the  cause,  die 
Supreme  court  shall  have  appellate  juriscUction;  but  that  it 
shall  have  such  jurisdiction  in  every  case  in  which  the  applica- 
tion or  construction  of  a  treaty  9haU  be  drawn  in  question. 
The  intention  of  the  law  certsunly  was,  that,  in  all  cases  ailect- 
ing  a  great  national  compact,  and  involving  consequendy  the 
faith,  honour,  peace,  and  security  of  the  whole  nation,  juris- 
diction^  in  the  last  resort,  should  be  given  to  the  court  of  the 
nation.     Hence  every  case,  which  draws  in  question  the  con- 
struction of  a  treaty,  of  how  so  many  other  facts  that  case  may 
be  composed,  is  equally  within  the  intention  and  the  language 
of  the  act  of  congress.    But  I  have  shown  that,  in  this  case, 
the  treaty  is  a  material  Unk  in  the  chain  of  the  defendant's 
tide:  it  is  that  important  link,  which,  passing  over  the  bar  of 
his  alienage,  connects  him  direcdy  with  the  land  in  controversy. 
I  have  shown  that  it  was  wholly  impossible  for  the  court  to 
trace  the  title  spread  upon  the  record,  without  noticing  die 
treaty;  without  entering  into  an  examination  of  the  treaty,  and 
deciding  on  its  application;  and  hence  that  this  is,  emphad- 
cally,  one  of  those  cases  in  which  it  was  the  intention  of  con- 
gress, as  it  is  their  expression^  to  give  appellate  power  to  the 
court  of  the  United  States. 

If  the  finding  other  facts,  in  addition  to  the  treaty,  would  be 
sufficient  to  oust  the  jurisdiction  of  the  supreme  court,  dien 
they  could  take  no  jurisdiction  at  all,  under  the  section  of  the 
law  in  queddon;  because  every  controversy  is,  and  must  of 
necessity  be,  composed  of  other  facts;  it  must  be  composed  of 
^e  transactions  of  the  suitors  themselves,  or  of  those  under 
whom  they  daim  their  grants,  wills,  deeds,  letters,  contracts, 

*  &c.  8s:c.;  all  of  which  are  facts  other  than  the  treaty,  and  with- 

*  out  which  other  facts  no  controversy  can  subsist  at  all.   Hence 
It  must  be  very- clear  that,  if  this  objection  prevail,  the  a«t  af 
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congress,  in  this  pardcular,  is  at  an  end;  it  can  produce  no 
possible  effect  whatever;  since  it  is  impossible,  in  the  nature 
of  things,  that  any  case  can  arise,  on  which  the  provision  can 
be  brought  to  operate. 

It  b  objected  by  Mr.  Wifliams,  nevertheless,  tiiat  the  deci- 
sion of  this  court  did  liot  turn  on  die  treaty,  but  on  the  act  of 
compromise  of  1796;  and' this,  he  says,  appears  by  Mr.  Mun-* 
ford's  report  of  the  case.  By  Mr.  Munford^s  report  of  the 
case!  Is  Mr.  Munford's  report  of  the  case  a  part  of  the  re- 
cords? If  not,  Mr.  Williams  evades,  instead  of  answering  the 
question  put  to  us  by  the  court.  For  the  question  propounded 
by  the  court,  and  propounded,  too,  by  the  s|ct  of  congress,  is, 
whether  it  appears,  by  the  record^  that  the  application  and  con- 
struction of  a  treaty  were  drawn  in  question.  Now,  what  is 
the  record?  Certainly  the  cause  as  it  came  up,  on  paper,  from 
the  court  below,  and  as  it  stood  before  diis  court  for  decision. 
The  arguments  of  the  counsel  on  that  cause,  and  the  ailments 
by  which  the  court  supported  their  decision,  constitute  very 
properly  a  part  of  Mr.  Munford's  report,  but  certainly  consti- 
tute no  part  of  the  record  itself.  The  act  of  congress,  we  have 
seen,  makes  the  record  Hit  sole  criterion  of  jiuisdiction  in  this 
case.  The  ground  on  which  the  Supreme  court  is  to  assume 
jurisdiction  must  appear  upon  the  face  of  the  record  To  this 
single  standard  they  are  referred,  and  they  can  know  nothing 
judicially  of  any  other.  Now,  does  the  compromise,  the  al- 
leged ground  of  diis  court's  decision,  appear  upon  the  fiice  of 
the  record?  Is  the  fact  of  the  compromise  a  part  of  the  case 
agree<^  It  certainly  is  not;  and  that  for  die  best  of  all  rea- 
sons-*4>ecause,  tit  the  time  when  this  case  was  agreed,  the 
compromise  did  not  exist  at  alL  The  case  was  agreed  in  1793: 
the  compromise  did  not  take  place  until  1796;  and  it  took  place 

*  _ 

while  the  cause  was  standing  in  this  court  on  the  appeal.  The 
compromise,  dierefore,  did  not  and  could  not  constitute  a  part 
of  the  record;  and  therefore  cannot,  with  any  propriety,  enter 
into  the  consideration  of  the  question  of  jurisdiction  before 
us,  which  the  law  declares  shall  be  tested  by  the  record  alone. 
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comproflUBe  eotered  propoiy  into  tbi^  couft^s  convidkraliQii  of 
the  subject  w  BOl.  HewiHootfltoptokiqiufe!  U  ^^psolkarm 
win  not  stop  to  inquire  mto  that  whidi  fianM  the  verjr  poiat  of 
inquiry,  U  9eem»  to  mr  (to  bonov  hi^  OWQ  £|voi;rtte  plnnK} 
that  the  geiitlemap  mutt  be  iq  a  iiftoat  unrpagn^abk  hurry,  Af^ 
guiment,  on  such  tmns,  if  net  a  veiy  profitable,  becon^,  a( 
least,  a  very  che«q»  budiie««$  nd  has  this  faithfr  9dva^t|fl|!|^ 
too,  that  it  requiTM  but  a  small  capital  to  set  up  tiade.  I,  y^ 
hare  more  leisure  on  my  hands  diaa-Mf^  WiHianis,  witt  stop 
to  inquire  into  this  polpt;  und  I  insist  that  tha  coBffwmja^ 
coukt  not,  with  any  {Mt>priely,  have  entered  ia|o  this  covst'f 
decision  of  this  cause;  and  therefore  I  am  bound,  through  if» 
spect  to  the  court,  to  lUsisit  that  it  did  not  so  enter  ii^  th^ 


To  render  dus  pofai^  dear,  it  i9  but  nece^aaiy  to  nBaMoabcr 
thai  diis  conrt  po69esses  Qot  one  atom  of  orii^Qd  jurisdict^ 
Its  wiiok  power  is  appellate,  and  iqppellate  only.  Bei^g  f 
court  merdy  appeBafie,  its  sole  fiinction  is  to  levise  the  judg- 
ments of  inferior  courts,  and  to  decide  upon  their  corrpctnas^. 
In  doing  this,  you  constantly  take,  and  ymi  mMst  take  die  cauap 
precisely  as  it  stood  before  die  court  below*  Hie  correctiiasp 
or  incorrectness  of  the  judgmeiitbelow  oanonly  be&iilytes^ 
ed,  by  compariag  it  widi  the  iden^cad  cau$e  jn  which  i^  wa^ 
pronounced.  If  you  vary  the  cau3e  here,  by  introducing  ^ 
new  and  important  feature  into  it,  you  ase  no  Ipi^ger  emplojre|i 
in  examining  the  rectitude  of  Ihe  jadgment  bclpw;  for  Afi 
cause  which  you  are  trying  is  pot<die  cwse  in  which  tha  J¥uj|g- 
ment  below  was  pronounced*  To  ^reprove  the  judgmentof  d^ie 
court  below  as  emmeous,  on  the  ground  of  a  foct  whkii  di|l 
not  belong  to  the  cause,  and  did  nat  even  emt  at  die  tijinc, 
would  be  a  imdedfprfemeni^  m  anachronisB^  a  sort  of  judicial 
hypallage,  of  which  k  would  be  highly  disnispectfiil  -to  sty- 
pose  this  court  capable.  But  to  suppose  that  diis  aouit  i#* 
versed  die  judgment  of  th^  District  court  of  Winchei^itier,  #8 
enxmeous,  on  ^  ground  of  the  compromise,  whidi  did  a^t 
take  place  until  several  years  after  dwt  judgmoit  was  pronouiim 
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tioiiedi  If  4ie  coutt,  sir,  did  decide  Hm  cause  on  the  ground 
^  4ie  ccftn]>reimide,'diey  icUed  upon  a  hct  which  constitnted 
iM>:pAtof  diefiecord4>dPcafedieiii$  they  added  a  new  and  im- 
TOrtant  faet  to  ike  eansc^  which  changed  it  fondaaentally  in 
wtig^to;  ^ycsercised  origmai  juri$£ctiimj  by  passing  sen* 
(Mnce,  y^r  the  Jlrsi  Hme^  m  a  new  aucy  and  were  not  actings 
lip|>eUaaily,  flnregard'to  4ie  judgment  pronounced  by  the  Dis- 
indt  totirt  of  Winehaster.  If  tfa^  reversed  the  judgaaent  of 
die  IMstrict  eoiirt  as  erroneous^  it  must  have  been  because  diey 
thought  ifank  judgment  enoneods  at  the  time  when  it  was  pro* 
nounced:  for  if  rig^  at  ttie  time,  it  is  impossible  that  it  could 
have  been  randered  wrteg^die  time,  merely  by  the  fc^rce  of 
a  het  which  occtmedafiittwards;  and  all  that  this  court,  acting 
as  an  af^Uate  court,  can  say,  is,  whether  the  judgment  was 
-  tig)ht  or  wvoag,  at  the  time  when  it  was  prsnounced.  We  are 
totmd,  daeh,  to  believe  that  this  court,  moving  in  the  orbit 
Matked  out  for  it  by  the  laws  of  the  commonwealth,  and  fed* 
iflg  diat  aversion  to  enctoachmant  and  nsurpation  wUch  their 
>ery  doubts  m  this  case  evince,  cDnfiaed  themselves,  in  this 
aatee,  to  At  exevcise  of  aiqpelkte  power  merely,  by  deciding 
llfs  appeal  upon  the  reomd,  and  4td  notassusK  to  themselves 
'MigfiKal  jttri8dktios^  by  fliikiag  a  new  case  of  it  under  the 


'It  should  here  be  rsmariced,  diat  neither  the  judgment  of 
^^Bie  District  court  of  Windiester,  nor  the  judgment  of  rever- 
^M-tetered  ot  record  h^rsi  assign  the  reasons  of  those  respec- 
^e  jtidgmenia.    That  of  the  Distiict  oourt  is  a  general  deci-^ 
^aiontfaatthe  hw,  «r/lofi  iie  case  agreed^  itrsm  for  the  defendants 
diat  of  this  ooiut  is  assrely,  dmt  the  judgmem  of  the  District 
'Murt'is  erroneous;  wbidi  is  s^qnng,  in  efect,  that  the  law  upon 
^tkt'ta9€^€ftteSw9m  not  for  the  defendant,  but  for  the  phuntiff: 
Mlh  judgments,  ^hefefero,  take  ihe  case  agfread  as  their  com* 
tton  basis.  '-  How,  thciH  can  it  ba  sttd  that  the  judgment  of 
•4his  court  did  fkyt  rest'On  the  basis  wUch  itassumt^s  on  the  re- 
cord. ^Thd  rttovd,''  we  are  told  by  die  books,  "^  canntyt  lie/' 
ftataiaat'%e  iiiandiicled;  it  ^caa^iot  %e  frbiiedi  much  lesis 


sbaB  atiytluog.be  presamed  against  it.  Howy  tHeh,  «e*we 
authorized  to  make  so  Md  a  presumption  as  that  ptopoaed  by 
Mr*  Williams?  a  presumption  wluch  not  only  contradicts  tbt 
record,  but  indecorously  involves  in  it  a  usurpation  of  mg^md 
power  on  the  part.of  this  court?  But,  above  all,  how  could  die 
Supreme  court  of  the  United  States,  who  were  caUed  i:^Qn  to 
take  appellate  jurisdiction  in  tiiis  case,  and  who  were  bound 
by  the  esqiress  injunctions  of  the  act  of  congress  to  look  to 
the  record  onhfy  as  the  toudistone  of  their  jurisdiction,  have 
been  warranted  in  declaring  the  jurisdiction,  on  a  presumption 
not  only  contradicted  by  die  record,  but  incompa|tble  with  the 
respect  which  was  due  to  tiiis  court? 

Should  it,  however,  be  asserted  that  this  court  did  and  coold 
rightfully  take  notice  of  this  compromase,  not  as  matter  of  &ct, 
but  as  matter  of  law,  I  ask  witii  vdwt  propriety  the  oompro- 
mise  of  a  litigated  claim  can  be  considered  as  an  act  of  tegis- 
lation*  No  man  would  tiiink  of  calling  a  comxact  of  oompro- 
mise  between  two  individuals  by  such  a  name,  nor  of  CQBsi- 
dering  it  in  any  otiier  light  than  as  a  mere  matter  of  fact;  and 
is  its  character  changed,  beqiuse  a  slate,  by  its  If^slature,  is 
one  of  the  contracting  parties?  Does  that  which  ia  m  ito  nmiure 
ft  contract  cease  to  be  a  contract,  on  account  of  those  who  may 
be  parties  to  it?  Or  is  every  act  done  by  a  state  legtslatmre  ne- 
cessariltf  an  act  of  legislation?  If  so,  all  those  resohifions  of 
approbation  and  censure  which  our  aaaembly  is  in  die  hakit  of 
passing  on  the  measures  of  the  general  government  are  acta  of 
legislation-— every  vote  of  thanks  whidi  they  pass  is  a  leg^da- 
tive  act,  and  every  sword  which  tiiey  present,  as  the  reward  of 
valour,  becomes  a  law  of  the  landi — a  rule  of  civil  conduct, 
prescribed  by  the  supreme  power  of  the  statd 

If  you  inspect  the  particular  act  in  question,  you  find  that  it 
possesses  every  quality  of  a  contract,  without  one  feature  ot 
legislation.  It  begins  by  setting  out  the  adversary  claims  of 
tiie  commonwealth  and  of  Denny  Fairfax  to  die  lanils  in  the 
Northern  Neck — die  controversica  pending,  in  diiEerent  courts, 
on  those  titles — a  propositioin  of  compromise,  made  by  a- pre- 
vious resolution  of  assembly  to  die  devisees  of  lord.  FaixfiiiBr-^ 


the  acccptDDce  of  dttt  proposition  by  tfie  ag»t  of  t^pcne  devi« 
sees,  whoae  letter  of  acceptance  is  set  out  in  totidem  verkU"^ 
and  concludes  with  pr^i4inK  tlias,  upon  the  exccuHon  of  a  deed 
ty  Denny  Fdrfox^  or  those  having  tUk  under  Aim,  or  the  said 
ThowuMS  hrd  FairfaXy  extugi^^iiii^,  on  behalf  of  this  com- 
monwealth, his  or  their  title  to  all  lands  lying  within  the  North- 
em  Neck,  which,  by  th^.  terms  of  the  above  recited  proposal 
and  agreement^  he  or  they  are  bound  to  relinquish  all  claimy 
rij^t,  and  title  of  the  commoiiwe^hh  of  Virpnia  in  or  to  anjr 
lands  lying  in  the  said  Northern  Neck,  which  is,  by  the  t^ma 
of  the  said  proposal  and  agreem.ent,  to  be  relinquished,  shall, 
from  thenceforth^  be  extinguished,  null,  and  void*"    Does  tbia 
'  act  extinguish  immediately  the  claim  of  the  commonwealth} 
No:  diat  extinguishment  still  depends  on  som^thmg  to  be  q^ 
t/erwarda  done  by  the  representatives  of  lord  Fairfax,  an4 
frhidi  is  made  a  condition  precedent  to  the  extinguishment  of 
the  commonwealth's  tide*    It  is,  dien,  not  merely  a  compact^ 
bat  an  executory  compact,  too,  dependant  on  an  aot,  inpaioj  to 
be  afterwards  done  by  Fairfax,  and  until  this  act,  in  paia^ 
should  be  done,  it  remained  wholly  inefficacious,  operating  nei* 
dier  on  the  one  party  nor  the  other. 

But  let  us  concede  Aat  this  act  of  compromise  shall  he  call- 
ed not  a  mere  matter  of  fact,  but  a  private  act  of  assembly, 
which  is  certainly  the  hig^iest  chamcter  to  which  it  can  pee* 
tend:  would  this  have  ai^ihorized  the  couit  of  appeids  to  no* 
tice  it  on  the  appeal  of  Hunter  against  ¥mbad  Yes,  it  ma|r 
be  said,  because  by  the  general  law  of  the  state  private  acts  of 
assembly  may  be  given  in  evidence  without  being  pleaded«-« 
But  let  us  look  a  litde  more  closely  at  this  pnovisiqn  of  our 
law.  By  the  common  law  of  Engbnd  a  private  act  of  pailiap 
ment  must  be  pleaded,  like  any  other  matter  offset,  or  it  can^ 
not  be  used  upon  the  trial;  the  effect  of  our  law  then  is  to  alter 
tliis  principle  of  the  common  law,  and  to  permit  a  private  act 
of  assMnbly  to  be  used  at  the  trial,  without  having  been  pte^^ 
viously  pleaded — ^it  may,  aqrs  our  law,  be  gioen  in  emdenca. 
When  is  evidence  given?  At  the  triaL  Of  what  is  evidence 
given?  Of  mattisa  of  <&ot»  To  whom  is  avidtnce  ^ea?  To 
No.  XXIII.  Y  f 
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juries,  the  constttutional  triem  of  fact.  Id  reply  then,  to  the 
position  that  tiiis  bdng  a  private  act  of  assembly  mkf^t  have 
been  given  in  evidence,  the  answer  is,  that  it  was  not  given  in 
evidence:  and  it  is  too  late  to  talk  of  giving  evidence,  when  a 
cause  is  standing  for  judgment  before  a  court  of  a^ipeak,  upon 
the  record. 

But  let  tis  admit  that  thb  process  of  reasoning,  simple  and 
conclusive  as  it  appears  to  be,  has  no  fi:>rce  in  it,  and  that  the 
court  of  appeals  was  nevertheless  authoriaed  to  con«der  this 
act  as  a  letter  deposited  with  them  far  the  purpose  ot  settling 
all  controversies  arising  imdo*  it.  I  ask  of  what  avail  this  let-, 
tK",  considered  in  itself^  could  possiUy  have  been,  in  setding 
or,  in  the  remotest  degree,  sfiecting  any  controversy  whatever. 
On  the  very  face  of  this  letter,  its  operatioQ.  is  er^eMfy  predin 
cated  on  an  act  to  be  ajierwarda  done  on  the  pact  of  Fairfiaz; 
far  its  provision  is  that  upon  the  execution  of  a  deed  by  Fcirfax^ 
the  title  of  the  commonwealth  should  be  extinguished.  Tlus 
letter,  then,  was  to  derive  the  inception  of  its  power,  from  the 
4«ed  to  be  afterwards  executed  by  Fsur£tt;  and  since  that  deed 
was  the  express  and  essential  pre-requisite  to  quicken  it  into 
life  and  motion,  until  that  deed  came,  the  letter  was  a  dead 
letter;  a  caput  mortuum  merely.  Admit,  then,  that  the  court 
pf  appeals  could  have  looked  at  it :  it  would  have  decided  no^ 
thing,  unless  they  exercised  a  power  which  has  been  proven 
not  to  belong  to  tiiem;  of  sullying  or  presuming  the  a]14m« 
portant  fact  that  the  deed  contemplated  by  the  act,  had  been 
executed  by  Fair&x;  without  which,  I  repeat  it,  the  4ct  itwlf^i 
was  mere  brutitmjuknefu 

Hence,  sir,  I  ^ach  the  conclusions  that  this  compromise 
farmed  no  part  o£  the  record;  that  it  could  not  have  been  pro-, 
perfy  noticed  by  the  court  of  af^^eals  in  revising  the  judgment 
of  the  district  count  of  Winchester,  that  if  noticed,  it  was  cal- 
eulated  to  produce  no  eSiM^  without  suj^lying  a  fact  which 
the  appella^  court  bad  no  power  to  supply;  and  that  therefore^ 
the  compromise  is  out  of  this  controversy. 
.  I  admit,  nevertheless,  that  accc^rding  to  IfAu  Munford'&ret 
liort  of  this  C8ux9e  the  ^c^cision  qf  this  court  did  proceed  on  tha 
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tempTMuse  only;  and  I  ddmit,  alao,  that  if  Mr.  Munfbrd's 
report  be  the  record  of  the  cauoe^  it  may  be  doubtful  whedier 
the  Supreme  court  of  the  Uiuted  States  had  juriadic&m  of  this 
case,  on  a  gtxKxnd  which  has  notbeen  yet  noticed.  The  act  of 
congress  gives  jurisdiction  only  wheare  the  decision  of  the 
court  is  against  die  rig^t  set  up  under  die  treaty.  Now  it 
appears  by  Mr.  Munford^s  report  diat  the  two  judges  who 
constituted  the  court  of  a]^peal8  in  this  cause,  were  divided  in 
opunon  as  to  the  protection  g^ven  by  the  treaty  to  Fairfax's 
title:  but  a  divided  court  of  a{qpeab,  according  to  our  laws, 
afirms  the  judgment  of  the  court  below;  so  that,  so  far  as  this 
court  acted  wilhin  its  leptimi^  sf^re,  as  a  court  of  a]^alfl, 
by  restricting  itself  to  the  case  on  the  record,  the  decision  of 
this  court  was  not  against,  but  in  favour  of  the  rig^t  set  up 
under  the  treaty;  but  thoa|^  we  rose  by  the  record,  we  fell  by 
the  compromise,  the  judgment  of  this  court  being  in  fact, 
against  us;  and,  hence,  if  it  had  been  competent  to  the  Su* 
preme  court  of  the  United  States,  to  have  considered  Mr. 
Munford^s  rqx>rt  as  part  of  the  record,  they  might  have  beei 
somewhat  perplexed,  between  the  decision  in  our  favour,  de 
Jure^  and  the  decision  agtunst  us,  de  facto^  to  ascertain  their 
jurisdiction;  fiom  this  perplexity,  however,  they  were  relieved 
i>y  th6  act  of  congress,  which  requiring  them  to  look  to  the 
record  and  the  record  only,  they  saw  there  nothing  but  the 
rig^t  set  up  under  die  treaty,  and  the  naked  decision  of  this 
court  agftinst  that  rig^t. 

I  had  apprehended  that  Mr.  Williams  would  have  laid  hold 
of  this  point,  uotenaide  and  evanescent  as  it  is;  and  have  in- 
sisted that  according  tathe  report  of  the  case  it  appears  that 
the  decision  of  diis  court  ifas  not  against  but  in  favour  of  the 
application  of  ^  treaty  to  the-rig^t  set  up  under  it.  Had  he 
done  so,  however,  the  aoswer  would  have  been  obvious.  ^  Sir, 
foa  dhange  the  terms  of  the  question  propounded  to  us  by  the 
court,  and  cUctaied  to  the  oourt  itself^  by  the  act  of  congress; 
'.we  are  not  asked  whcfd^er  it  appears  hg^VAr  otatemente  of  the 
rafter, lii$X  the  decision  of  this  cpurt  was  against  the  afpHc^ 
HM  of  the  treaiff  to  i^  il|ht  set  vp  loider  It.    But  wo  ave 
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ask<d  whether-h  appoM  ^  Me  record^  that  the  deetsicm  of 
tfris  court  was  against  the  right  set  iip  under  the  treaty.  Agun^ 
sir,  even  if  you  look  from  the  record  to  the  reporter,  altfaou|jh 
you  find  that  th«  tUvided  <:ourt  decidted  m  favour  of  the  applk» 
cation  of  the  treaty  to  Ae  right  set  up  under  it,  yet  you  find, 
also,  that  the  court  decided,  finafly  against  the  right  iise^^ 
Vhich  was  set  up  under  the  treaty.  It  does  not  vary  the  case 
6iat  their  decision  was  on  the  ground  of  the  compromise:  it  ia 
not  the  less  a  decision  against  the  right  set  up  under  the  treaty; 
and  such  a  dedsion  as,  Mr.  Leig^  has  jusdy  argued,  equaUjr 
founds  the  appeHate  jurisdiction  of  the  Supreme  court  whatso- 
ever die  ground  of  the  decision  ^ay  have  been.  But  the 
natural  candor  and  dignity  of  Mn  Williams'  mind  disdained 
an  e\'asion  of  the  question  so  poor  and  superficial,  and  I  men- 
tion it  now,  rather  to  do  just^honour' to  hhn,  dian  to  dispel,  by 
acnticipation,  any  transient  doubt,  which  mi^t  probably  fit 
^ross  the  mind  of  the  court,  from  this  view  of  die  subject* 

But  whatever  may  have  been  the  ground  on  whi^  the  court ' 
of  appeals  who  decided  this  cause  placed  their  judgment,  ac- 
cording to  the  evidence  of  the  reporter ^  this  court,  which  I^have 
tiow  the  honour  of  addressing,  must,  like  the  Supreme'  court 
of  the  United  States,  decide  the  present  questicm  hy  the  record 
only:  and  I  hope  it  is  by  this  time  very  clear  diat,  tested  by  the 
record;  comprehending  the  judgment  of  the  court  ofmppesis^  this 
was  a  case  in  which  the  application  and  construction  (^a  treaty 
were  drawn  in  question;  in, which  the  decision  of  dlis  court 
'was  against  the  right  set  up  under  that  treaty,  andin  which, 
therefore,  the  jurisdiction  assumed  by  die  Supreme  court  of 
'the  United  States 'was- in  strict  consofiance  widi  die  S5di  see* 
tion  of  the  juificial  act  of  congress. 

I  come  now  to  the  aecMd'  question  propounded  by  the  court 
which  is,  *  whether  the  power'  now  exercised  by  die  Superior 
court  of  the  United  States  is  justified  by  the  coosthutiat.'  As 
^  the  power  now  exercised  by  the^preme  court  is  in^strict  con- 
formity widi  the  25ih  section  of  the  judicial  "act  i^f^tftfligws^  I 
understand  the  question  intended  to  be  submitted  to  ^be  whe- 
ther tfiataection  itselfbe  ius^Bedby  4i«  eonaiitatidn;  aod  hrt^% 
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It  that  Mr.Williuiia,  whom  I  am^Mirerfaig,  has  con- 
fiidered  and  discussed  it. 

This,  nr,  is  a  (piesdcm  of  sadi  extttne  deUcacy,  of  such 
uwfak  moment,  siid^  wkfaal,  Ues  so  wide  of  the  ordinary  track 
of  fiattniic  invesli|pttion  in  Virginia,  ihat  I  feel  much  difficulty 
and  reluctance  in  approadung  it.  It  has  not  been,  I  think, 
until  widiin  die  last  year  or  two,  diast  die  consdtutioiialily  of 
asi  act  of  congress  has  been  made  a  question,  in  any  court  of 
any  grade,  •wWiin  dds  oomrnanwealdk  I  mendon  it  to  the 
iMODurofthealssej&yrl^nkitaprooflhatour  courts  have 
none  of  4iat  halefiil  spirit  of  jealousy ishich  would  exdte  diem 
to  be  pranpt  land 'forward  in  endangering  the  peace  of  the 
ttuon,  by  raising  needless  contests  for  power  with  the  genend 
govemment.  C)diarstaSQ8,pcrhBp8,  envious  of  die  pacific  dia-* 
pontkn,  die  good  ocder,  and  general  pio^ierity  of  our  com- 
naouwealtfa)  might  be  ready  enou^  to  impute  to  woimded 
pride,  die  ve&BBal  to  register  the  mandate  reversing  your  d^ 
crcei  but  diose  who  have  the  happniess  to  know  die  real  tem- 
per of  this  court  are  perfieody  satisfied  that  your  honoura  would 
be  much  better  pleased  to  find  die  law  in  qnesdon  oosatitu* 
^onal,  than  to  be  put  to  the  pahdid  neoessity,  from  a  high 
sense  of  duty,  of  intermpting  die  current  of  jurisprudence 
•nmrkcd  oat  by  that  law.  Ittsund^  dds  impression  of  the 
«ntimant8  of  the  court  widi  regard  tathis  question  that  I  shall 
;pioeeed:to  examine  it,  with  the  most  unreserved  freedom. 

Whether  die  act  of  congress,  which  requires  you  to  repster 

die mandaie,be  jusdfed  by  die  consdtutkm,  is  a  queatton 

wUch  cannot  be  decided  widiout  a  dear  understuidiag  of  die 

^censriftttJDn,  bodi  as  to  the  rehtions  which  it  establishes  be- 

itiaeen  the  state  and  fedctal  governments,  and  die  chatacter  of 

4>e  paitteular  appellate  power  now  in  quesdon. 

How  is  the  oonstiStttian  to  he  construed?  What  kind  of  in- 
swiBsium  is  St?  lit  is  acompactbetweendie  states,  forthe  good 
lOf  die.whde^'fisr'Wiiidi  thc^  have  all  paid  die  hij^iest  conside*- 
itdoaf  a pontoaof  ikeirnadoDal  sovisrsigiity;  hence dicre  re- 
falls  a  reciprbcal  ckusn  on  eaeh^odier,  for  the.foidiful  obsMT- 
|MPe  agitftjpi»vl<iOOT^-saswpe«qdas.acog^^ 
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v$l  rule,  to  be  confttmed  according  to  the  iBt^ition  of  the  par^ 
ties,  to  be  coUected  from  the  whole  inatmment;  -  and  each  par* 
ticular  provision  is  to  be  construed  so  as  10  effectuate  the  pur- 
pose which  thef  had  in  view.  If  this  principle  of  conatructioii 
be  too  constrained  and  technical  for  gentlemen,  look  at  tbe 
origin  of  the  instnunent,  and  the  pre-exiatmt  state  of  dungs 
which  led  to  its  adoption.  We  had  articles  of  confiederadoor— 
a  rope  of  8and**-a  federal  head  wiAout  aaf  power  of  ooeicioa 
•—a  government  carried  on  by  die  courtesy  of  the  aev^ 
states  merely«-^an  unduiped  vessel,  which  iiothin|^c  could  hiirs 
held  together,  during  the  w«r,  but  die  conuncm  dangn*  which 
pressed  around  us,  equally^  on  all  sides.  On  the  return  oi 
peace  and  the  establishment  of  our  independence  as  a  aaidoD, 
those  patriots  who  had  had  an  opportunity  of  knowing  at  once 
the  importance  of  union  among  the  states^  and  Ae  weakness  trf 
those  ties  by  which  that  union  was  secured  under  the  oldsys* 
tern,  projbctcd  die  ccnvoition  which  led  toour  present  goven* 
ment.  It  is  an  historical  and  imdeniable  fact  diat  the  present 
govemuent  grew  out  of  the  weakness  of  the  old  canfaderationf 
and  was  proposed  as  a  remedy  for  that  weakness.  The  design 
was  to  substitute  coercion  for  requisition:  and  this  it  waa^si- 
possible  to  dFect  without  impairing  to  a  certain  exteujt  the  so- 
vereignty of  .the  several  stittes;  far  a  sovereign  cannot  be  right- 
fiiQy  cMxatocd;  and  by  creatii^  and  subnstttng  to  this  power  of 
coercion,  in  the  iiederal  government,  die  states  consent  to  yidd 
dieb  sovereignty  ever  the  wifecte  ceded^  and  iathoae.respects 
to  bow  down  to  the  sovereignty  of  die  federal  govenaneat 
Hence  it  is  merely  idle  and  declamatlory  to  talk  tn  Ais  otse, 
about  the  prostradon  of  the  state  sovereignties;  since  the  slates 
themselves,  who  were  per£ecdy  competent  to  it,  have.  agF^ 
to  this  prostradon,  in  certain  respects;  and  the  only  quBadcmis 
whether  diis  be  one  of  the  respects  •  in  which  they  have  so 
agreed  to  lower  die  flag  of  the  state.  It  results,  too,  jfiKNOtdiB 
view  of  the  subject  that  the  federal  conatitntioB^bring  intended 
as  a  remedy  far  die  defe^  of  the  cdd  confiadi^aliott  and  cqa»^ 
poscid  of  powers  made  up  6f /OOoeeasiDns  from  the  sttte  soaa* 
reignties,  for  certain  pucposea  of .gcaeial  geod^  eng)hrt»bee<- 
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pounded  remcdially  and  benignly,  in  referenoe  to  die  purposes 
for  wUch  it  was  expressly  ordained.  These  purposes  as  am 
nousc^d  in  die  preunUe,  are,  ^to  form' a  more  perfect  union, 
to  eatabHahjusiiccy  to  insure  domestic  tranfuHHty^  to  provide 
for  the  c(Hnmoin  deftmce — to  promote  the  general  welfare,  and 
seeure  die  blessings  of  liber^  to  ourselves  and  our  posterity.'^ 
Every  grant  (tf  power  in  the  constitution  has  nfeivnoe  to  the 
one  or  the  odier  of  these  general  objects;  and  hence  in  con-> 
aiming  the  grafit,  it  is  prefer  to  look  to  die  object  for.  which 
it  was  made,  and  give  it  such  a  coastmcdon  as  will  attun  the 
object  which  the  parties  to  the  instrument  had  in  view.  Let 
me  not  be  misunderstood,  sir.  My  duty  to  my  client  does  not 
reqiure  me  to  become  die  advocate  of  what  has  been  called 
constructive  power.  But  by  construcdve  }k>wer  what  has  been 
idways  understood?  Nothing  more  dian  that  a  power  shall 
not  be  drawn,  by  inference  mefdiy,  either  from  die  general  ez-i 
pressions  of  the  {»^eamhle  or  any  odier  part  of  d^  constitution, 
that  the  power  must  be  expressly  granted:  But  it  has  never 
been  contended  that  the  detmla  by  which  a  granted  power  shaU 
be  carried  into  effect,  must  also  be  found  in  the  consdtation. 
The  power  once  given,  the  tnodus  optraruRy  it  has  always  been 
conceded,  is  left  wholly  to  congress*  The  constitution  says, 
for  example,  that  congress  shall  have  poMrer  to  lay  and  collect 
taxes,  &C.;  here  the  constittttion  stops  on  this  subjeet-— it  does 
not  proeeed  to  limit  congress  either  in  the  selectibn  of  die  subt 
jects  of  taxation,  or  in  the  rate  of  assessment,  or  in  the  mode 
ofcoUsction.  The  most  rigorous  interpreter  of  the  constitution 
has  never  required  more  than  that  the  general  grant  of  the 
powar  in  question  shall  be  found  upon  the  face  of  the  consti^^ 
totion:  nor  has  he  ever  denied  that  in  exsunining  the  charac* 
ter  of  a  gnmted  power  it  was  proper  to  look  to  the  pre-exist* 
ing  evU  which  dtet  grant  was  intended  to  remedy;  nor  to  have 
refisrence  to  the  purpose  for  which  the  grant  was  made,  and  to 
give  it  a  conatruction  commensurste  with  that  purpose.  These 
principles  are  so  simple  and  so  obviously  just,  diat  I  dhoidd 
consider  myself  as  insulting  the  undentandingofthe  court,  by 
^tjMnpti^g  to  reader  diem  more  simple  and  obvious  \}f  argu-i 
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the  pale  of  those  who  have  unifimDly  repelled  all  eon&tractive 
powers  under  the  ooastitttUoii,  when  I  assume  as  the  prenusca 
frsm  whkh  I  mean  to  deduce  my  ai^^uneat,  the  foUowing 
princtples: 
1.  That  the  power  clabned  by  any  branch  <tf  the  federal  go* 

▼ermnent,  must  be  expressly  given  by  the  constitolion  and  not 
drawn  by  implication  from  it. 

5U  That  in  considering  a  power  thus  esqwessly  given,  ws 
are  to  take  into  view  the  character  of  that  power^  the  evil 
which  it  was  intended  to  remedy,  and  die  purpose  for  which  it 
was  given. 

3.  That  such  an  exercise  of  that  power  sludl  be  allowed,  as 
wiH  reasove  die  evil  and  accomplish  die  purpose* 

4.  That  we  are  not  to  look  for  the  detuls  of  that  power  and 
the  mode  of  esiercising  it,  in  the  constitution;  all  which  an 
left  to  congress,  under  the  general  grant  of  power  to  carry  in* 
to  tfftct  any  power  gwen  to  either  Branch  of  the  f^eneral govern" 
ntent* 

I  beg  leave  to  submit  an  illustration  ot  these  principleB^ 
^  congress  shall  have  power  to  provide  far  calling  fartfathe 
milida,  to  execute  die  laws  of  die  union,  su|»press  insuneetiaost 
and  repel  invasions*" 

What  was  die  pre-existing  mischief  which  this  graist  of 
power  was  intended  to  remedy?  It  was,  obviously,  the  ineS* 
cacy  of  those  requisitions  which  done  could  be  made  under 
the  old  confederation. 

But  the  coQsdtntian,  while  it  expressly  grants  to  cougMas 
dus  power,  to  provide  for  callmg  forth  the  milida,  does  Mt 
afect  to  settk  die  detaib  by  which  this  power  shall  be  extf  • 
cised.  The  mode  of  providiBg  far  calling  them  forth,  is  left 
wholly  to  congress,  wkhout  any  restriction  or  limitation  what* 
ever. 

The  mode  wUch  -diey  have  adopted,  is  to  authorize  the 
president  to  call  upon  the  exeoadves  of  the  sev^ml  states,  far 
dieir  respective  quotae  of  militia* 

Now,  would  it  he  competent  to  the  governor  oi  wf  state  to 
resist  the  call  of  die  president  on  the  ground  that  it  was  not 
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eicpressly  written  in  the  constitaticm  that  the  president  ahall 
have  the  power  of  issuing  Us  mandate  to  tlie  stale  eateen^ves, 
requiring  them  to  catl  forth  their  quotas  of  militia— ^thnt  iMs 
was  an  invasion  of  the  sovereignties  of  the  gtates -and  heftft 
diat  the  act  of  congress  affecting  to  give  him  that  power  was 
a  violation  of  the  constitution?  If  such  an  objection  should  be 
made,  would  not  tiiis  answer  be  completely  88ltsfiictoiy*««tliflt 
this  is  one  of  the  instances  in  which'  die  states  have  ceded  their 
sovereignty  to  Ae  general  goverament-— that  tiiey  had  given 
up  the  sword  for  die  general  good-*^at  they  had  given  to 
congress  die  power  (not  diemselves,  to  call  forth  the  mifitia, 
but)  to  provide  for  calling  diem  fordi— that  as  to  the  mode  of 
the  provision,  the  states,  who  were  die  parties  to  die  compact, 
had  left  it  to  congress,  widiout  e3q)lanation  or  qvaifificatioB, 
and  thereby  had  promised  submission  to  die  means  wliidi 
congress  in  dieir  wisdom,  should  deviae*~diat  to  talk  of  plac- 
ing a  restriction  now,  by  die  contumacy  cS  any  one  state,  od 
this  power,  left  c/pea  and  unlimited  by  die  constitution,  woidd 
be,  to  cbdm  for  a  single  state,  the  right  of  amending  die  coa- 
stittttion  at  jdeasure,  and,  therefore,  would  be  a  direct  infrac- 
tion of  the  amendatory  provision  of  the  Constitution  itself! 
Could  any  canifid  and  reasonable  man  resist  die  force  of  such 
an  answer?  Would  Virginia  resist  it?  Has  she  resisted  it?  Has 
a  governor  of  Virgiida  ever  reftised  to  yield  obedience  to  die 
mandate  of  die  president,  under  die  notion  that  by  d<mig  so, 
he  pitntrated  the  sovereignty  of  the  state?  And  yet  the  execu- 
d^  of  the  slate  is  a  co-ordinate  body  with  the  judiciary  of  the 
*  8tBf»--a  body  no  less  digttified--€nd,  upon  this  notion  of  a 
Separate  state  sovereignty,  widding  a  portion  of  that  aove* 
^igi>^9  certafady  not  of  less  importance  than  that  wluch  be- 
longs to  the  state  judiciuy.  Like  the  judiciary,  too,  the  go- 
vernor holds  lus  ciMnmissioa  Ihrni  the  state;  he  is  responsible 
to  the  state  al<me,  and  moves  in  a  sphere  as  distinct  from  that 
of  die  president,  as  the  sttrte  judiciary  does  from  that  of  the 
federal  goveniment*  The  eonaeiDon  between  the  state  and 
fedend  executives,  and  the  dependence  ct  die  former  upon 
die  latter.  In  the  iaMuiee  uwkr  coiisidenitioii,  does  Botpro^ 
No.  XXIII.  Z  % 
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C€«d  from  any  direct  proportion  ia  the  constitiiliqii,  that  this 
cotmeadoii  and  dependence  shall  exist;  but  it  results  inevitably 
fiwn  that  express  and  unqualified  grant  of  power  which  the 
states  have  made  to  congress^  of  providing  the  means  o£  call- 
ing forth  the  militia;  and  that  promise^  which  evety  grant  of 
power  implies,  of  submitting  to  the  means  which  shall  be 
devised. 

Now,  sir,  let  us  proceed  from  this  illustration  to  the  case  at 
•  bar*  According  to  the  third  article  and  second  section  of  the 
constitution,  ^^  the  judicial  power  of  the  United  States  shall  cir 
t^d  to  all  cases,  in  law  and  equi^,  arising  under  this  constitu* 
don,  the  Iaws  of  the  United  States,  and  treaties  nuuk^  or  which 
shall  be  maeky  under  their  authority^^ 

Is  this  a  constructive  grgnt  of  power  to  the  judiciaxy  of  the 
United  States?  Is  it  not,  on  the  contrary,  express  and  imperit-' 
tioe^  in  the  strongest  terms?  .Is  there  a  power  given  to  any 
other  branch  of  the  federal  government,  in  terms  more  direct, 
more  clear  and  stcoisgi  Observe — ^it  is  not  said  that  the  judi- 
cial power  of  the  United  States  may  extend,  but  tfaft  it  shall 
extend,  to  all  eases  arising  under  treaties.  What  shall  be  the 
mode  in  which  it  shall  be  extended,  is  not,  indeed,  defined  in 
the  constitution,  any  more  than  it  is  defined  what  shall  be  the 
means  which  congress  shall  provide  for  calling  forth  the  militia* 
Such  a  definition  would  go  beyond  the  object  of  a  constitu- 
tion^ which  is  to  fix  fundamental  principles,  and  i|at  to  ac^ust 
details*  But  the  mode  of  extending  this  judicial  power  irf  the 
United  States  is  given  to  congress;  for  to  congress  is  given  the 
power  ^  to  make  all  laws  which  shall  b^.neceseary  and  prop^ 
.  for  carrying  into  execution  all  powers  vested  by  the  coostitu- 
tion  in  any  department  of  the  government  of  the  Unitod 
States/'  Now,  sir,  let  it  be  observed — here  is  an  express  power 
given  to  the  judicial  dep4urtment,of  the  United  States,  over  all 
cases  arising  under  treatiesr-^^^iid  express  power  given  to  con- 
gress to  make  all  laws  necessai^y  and  premier  to  cany  this  judi* 
cial  power  into  execution*  There  is  nothing  constructive  here, 
1  mi  ijt  is  all  express  and  positipe^  Let  it  be  further  observed, 
.  that  on  tlus^grant  of  power  to  congress  to  exl^d  the  judicial 
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pty#er  df  the  United  States  to  ill  cKtes  triatng  under  tiMties, 
there  is  no  restriction  whatever,  except  that  the  hews  which 
Aey  pass  for  this  purpose  shall  be  necessaiy  and  proper  to  the 
end;  that  is,  necessary  to  extend  the  judicial  power  to  all  sueh 
cases,  and  suited  to  the  purpose  of  so  extending  it|  for  the 
word  firoper^ia  this  pbce^can,  in  the  s^d  construction  mean  no- 
diing  else  than  appropriate^''<»dapied  to  the  purpose.  Axxy 
odier  interpretation  of  the  word  would  render  the  clause 
V9gae  and  indeterminate,  and  would  be  a  cavil  utterly  unwor- 
diy  of  die  dignity  and  solemnity  of  this  inquiry. 

Seeing,  then,  sir,  diat  it  is,  in  express  terms,  declared  that 
the  judicial  power  of  the  United  States  shall  extend  to  all 
cases  arising  under  treaties,  we  have  only  to  aslc  whedier  this 
be  a  case  arising  under  a  treaty?  But  I  have  endeavoured  to 
show  already  that  it  is  such  a  case;  and  if  I  have  succeeded  in 
ijtMt  attempt,  the  question  of  this  court  is  answered;  ibr  die 
power  now  exercised  by  the  court  of  the  United  States  is  jus- 
tified by  die  constitution:  diey  have  simply  exercised  jurisdic* 
tion  over  a  cause,  to  which  the  constitution  has  expressly  de- 
clared that  dieir  pow^  shall  extend. 

In  ordier  to  understand  the  character  of  this  power  stiH  more 
deariy,  let  us  ask  what  is  its  purpose — ^why  was  it  granted  to 
die  federal  judiciary?  It  was,  sir,  because  it  was  a  natural  and 
necessary  concomitant  of  another  grant  of  power  to  another 
department  of  that  government.  I  mean  the  power  of  making 
treaties.  If  it  was  proper  that  the  power  of  making  treaties 
should  belong  to  die  general  government,  to  whom  should  be- 
long die  power  of  construing  them?  If  the  national  govern- 
ment is  to  possess  the  power  of  pledging  die  faith,  the  honour, 
the  interests  of  the  whole  nation  by  a  treaty,  to  what  court  will 
3r*ou  confide  the  guardianship  of  that  pledge,  but  to  the  court  of 
the  nation?  The  grant  of  this  treaty-— construing  power  to  the 
national  court,  was  one  in  which  the  whole  nation  was  interest- 
ed, and  on  which  die  whole  had  an  equal  right  to  insist;  for 
upon  the  sound  construction  and  fidtfiftil  observance  of  public 
treaties  the  rights  and  the  peace  of  die  whole  nation  waa 
atakedi  each,  therefore,  had  a  right  to  a  vpice  in  the  constiti)- 
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tioo  of  fihe  tribund  t»  wlueh  die  mterpretftiioii  of  our  treatacs 
should  be  confided.  This,  sir,  is  no  new  and  visionaty  idem 
It  is  as  old,  at  least,  as  ArisMlIe,  and  is  marked  with  all  the 
depthandaccuracy  of  his  mode  of  linking.  This  is  Ae  prin- 
ciple which  he  gives  ms^-*^  That  all  poGtical  and  fmUk  cmuef 
should  be  determined  by  judges  chosen  from  $k0  peopk  ai 
iarge^  is  agreeable  to  the  nature  of  deoKKTaey/'  [See  AriHo* 
tk^s  PolUks^  bod  6.  chap»  ]^]  I  ask  you  this  question,  sir, 
and  I  put  it  to  the  serious  considemdcHi  of  die  court:-  would 
the  states  hare  been  satisfied  with  transfierring  diis  important 
branch  of  judicial  power  (the  construction  of  foreign  treaties) 
to  any  one  state,  or  to  tiie  states  respectively?  Would  Virgima, 
for  example,  have  been  wiUing  to  confide  her  f  aath,  her  honour, 
her  peace,  her  vital  interests,  to  the  guardianship  of  a  court  of 
Massachusetts?  Would  she  surrender  to  another  stale  the  so- 
vereign powier  of  construing  her  own  treaties,  and  of  enforcing 
them,  according  to  such  construction?  Would  she  }ield  to  Ae 
courts  of  any  state  the  rights  of  war  and  peace,  as  related  to 
herself-**for  such  are  the  consequaM:es  growkig  out  of  a  false 
imd  injurious  construction  of  foreign  treaties?  If  Virginia 
would  notrqx}se  this  confidence  in  a  court  of  Massachusetts, 
shall  she  expect  that  Massachusetts  will  repose  it  in  her?  But 
hare  is  the  constitution,  the  sodal  compact,  by  which  Virginia 
has  agreed  that  the  construction  of  treaties  shaD  bdongto  the 
courts  of  the  nation:  by  adopting  the  constitution,  she  has  ex* 
pressly  agreed  that  the  judicial  power  of  the  United  States 
shall  extend  to  all  cases  involving  the  construdaon  of  a  treai^ 
of  the  United  States*  WiU  it  not  be  a  violation  of  diia  com- 
pact to  say  that  the  judidal  power  of  the  Umted  States  diaB 
not  extend  to  such  a  case?  Will  it  not  be  sq^g  this,  to 
deny  the  extension  of  this  power  to  diecaseatbar«-Httid  insias* 
ing  that  the  adjudication  of  this  court  on  a  treai^  case  4hall  be 
finaU  Will  the  otiier  statea  rest  satisfied  with  this  eoittae?  Witt 
they  not  complain'  of  this  infraction  of  die  fifidend  compact? 
\(^  they  not  sq^w^uidwffi  they  "not  have  sonde  cotoorfor  say^ 
ii»f»«'"«t'least  m  this  inattnce^-^^Kre  ooafidod  this  power  to  dwt 
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Muttaof  Um  Uflfctod  Statet->Hwi  behoU  ituaibpedby  the  «II« 
jge^afmg  ambitioo  oi  VixgsoiMi 

But  it  U  Mid  that,  hovever  deiur  and  ezpitss  the  provision 
dl  the  oonatitMtiaa  mi^  be,  ihaA  the  judicial  power  of  the 
United  States  shall  extoid  to  tbb  class  of  cases,  yet  the  mode 
#f  estending  it,  by  appeal,  whicfa  congress  has  adopted,  is 
clearly  unconstitutioDaL  How  so?  Where  is  the  provision  of 
the  coDstitutkm  with  which thie  law  clashes?  Itismerdy  pro- 
vided, thai  the  laws  wluch  they  shall  pass,  to  carry  a  given 
jiowtar  inio  effect,  shall  be  necessary  and  proper  to  that  pur^ 
pose.  I«6t  us  inquire,  then,  in  the  first  place,  whether  the  law 
th^y  have  passed  be  not  ncctuartf  to  the  purpose? 
.  It  is  alk^ged  diat  the  stafee  courts  have  at  least  concurrent  ori" 
^nal  power  over  treaty  casesi  there  being  nothing  in  the  consti- 
ttttiQii  which  denies  auch  a  power  to  them^in  the  first  instance; 
but,  on  the  contrary,  the  sixth  article  of  the  constitution,  con- 
teaaylatanig  such  a  power,  die  proposition  is  granted.  A  suit, 
then,  invohwg  the  eonstnicdon  <^  a  treaty,  is  commenced, 
and  properly  commenced  in  m  state  court:  here  is  a  constitu- 
tional case  '  a  case  to  wUch  it  is  eiqireasly  said  the  judicial 
pow^.  of  dM  United  Stales  #Aatf  eztoid.  Now,  in  what  form, 
Um  eioeptionaMe,  can  congress  extend  this  power,  dian  by 
permitting  die  caae  to  pass  to  the  highest  court  <^  the  United 
Scitest  and  giving  the  partjr  who  claims  under  the  treaty  a 
ii|^  of  appeal,  if  die  dedsion  shall  be  against  his  rig^'  To 
ealend  the  judicial  power  of  die  United  States  to  a  case  regu- 
faady  coameDord  in  a  state  court,  it  is  not  only  necessary,  but 
iadispenaaUy  necessary,  that  die  cause  should  be  taken  firom 
Ae  state  court  to  die  federal,  either  during  its  progress,  9t  at 
Hb  termtaacion  in  the  courts  of  the  state.  No  odier  possible 
inodeezista.  Congress  has  adopted  both  modes,  in  regard  to 
the  sevanal  conatitntional  cases.  Now,  will  it  be  sMd,  thatthe 
first  mode,  that  of  removing  a  cause  in  its  progress,  is  more 
coostitntioanl  than  the  last?  That  congress  mig^t  correcdy  re- 
move.the  Gaiise,'^during  its  progress;  but  not  at  its  close?  I 
nak  what  possible  objection  can  apply  to  die  last  mode,  which 
ia  not  equally  iqppltcable  to  the  first.  As  to  the  notion,  that  the 
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appeal)  with  its  conaequcncct^  is  an  iawsion  of  tke  sovcicigBiy 
of  the  state  courts^  I  ask  whether  wrestmga  cause  from  tlicir 
jurisdiction,  in  its  progress,  against  the  will  of  ib/t  platotf  , 
and  against  their  own  will,  be  not  Abo  an  invasion  of  this  ima^ 
ginary  sovereignty?  A  citizen  of  Virginia  iqyplies  to  a  court 
of  his  state  for  redress  agunst  an  alien:  die  alien  appears,  and 
demands  the  removal  of  the  cause  to  the  bar  of  the  federal 
court:  the  citizen  insists,  and  rig^y  insists,  that  the  jurisdic* 
tion  of  the  court  has  attached  to  the  cause:  he  daims  the  con- 
tinuance  and  protection  of  that  jurisdiction*  What  diall'd^ 
court  do? .  Must  it,  per  forccy  resign  the  caiise  to  another,  and 
a  distinct  tribunal;  a  cause,  too,  upon  which  its  jurisdiction 
had  rightly  attached?  If  it  muH  do  so,  what  becomes  of  its 
sovereignty?  What!  one  sovereign  court  compelled  to  sumn- 
der  acause  of  which  it  rightftiUy  had  possesMon,  to  another 
court,  not  more  sovereign  than  itself!  And  yet,  accotdiiig  to 
the  argument  I  am  answering,  it  must  do  so!  It  must  not 
loerely  connive,  and  passively  permit  the  defandimt  himaelf  to 
remove  the  cause — ^thoug^  this  vFoold  be  «  si^cient  surrender 
of  its  sovereig^^ — but  it  must  ^ake  notice  of  his  demands*- 
it  must  take  an. active  part  in  the  surrender  of  its  own  sove- 
reignty— it  must  make  an  ord^  for  the  removal  of  the  cause; 
which  order  is  entered  upon  its  records;  and  diis  very  court, 
in  fact,  did  so,  in  the  case  of  Brown  v«  Crippen  and  fPisr,  from 
the.  eastern  shore*  What  was  this  judgment  but,  in  effect,  an 
admission  that,  in  cases  confided  by  the  constitution  to  the  pe- 
culiar cognizance  of  the  courts  of  the  nation,  fiir  great  puWc 
purposes,  the  sovereignty  of  the  state  courts  was  aett  of  the 
question,  a  mere  topic  of  idle  and  illusory  declaauition? 
.  It  is  objected  that  we  misconstrue  this  provision  of  .the  oon-* 
stitution  which  directs  that  the  judicial  power  of  ihe  Uniled 
States  shall  extend  to  all  cases  arising  under  treaties;,  fior  it  is 
said  that  this  second  section  of  the  third  article  is  not  to  be 
considered  by  itself,  but  to  be  read  in  comenoa  with  the 
&^t  section  of  that  article;  that  the  first  section  dedaresdwt 
the  judicial  power  shall  be  vested  in  one  Supreme,  and  in 
such  inferior  courts  as  congress  may,  from  time  to. timet  oi> 


3S7 

dam  and  i^ipoin^  aad  that*  the  second  section  does  no  more 
than  to  point  out  the  subjects  on  which  that  judicial  power,  so 
vested  idiatt  be  exercised;  that  the  judicial  power  residing  m  the 
courts  of  die  United  States  shall  extend  to  all  cases  arising  under 
treaties,  he  And  what,  I  ask,  has  congress  done  more  than  to 
extend  tUs  judicial  power  to  the  cases  enumerated?  When  Aey 
dhnect  that  a  constitutional  cause  may  be  removed,  in  its  pro- 
greas^  fiom  a  state  court  into  a  court  of  the  Umted  States,  or 
that  it  be  xemoved,  revised  and  corrected,  after  its  decision  in 
die  state  courts,  by  the*  Supreme  court  of  the  United  States, 
what  do  they  do  more  than  to  extend  the  judicial  power  of  the 
Umted  States  to  those  caaes  to  which  ihe  constitution  of  the 
United  States  impeiativety  says  that  it  shall  extend.    If  tl^ 
objection  n^ean  that  the  courts  of  the  United  States  arfe  by  the 
GonstittttioD  erected  into  a  distinct  and  separate  system,  and 
tbereibre  cannot  touch  the  state  courts,  at  any  point,  nor  inter- 
fcre  with  a  cause  which  has  been  drawn  within  their  ^jurisdic- 
tion, I  answer,  in  the  first  place,  that  the  objection  is  fktal  to 
the  juiiaAption  ctaimed  for  the  state  courts,' on  tlus  dass  of 
subjects;  for  if  die  jucHcial  politer  of  the  United  States  shall 
extend,  in'«»ae  shape  or  odier,' either  originaHy  or  appellatdy, 
to  every  case  belonging  to  the  class;  and  if  the  courts  of  the 
United  States  cannot  touch  a  case,  once  brought  within  the 
jurit^ittian  of  a  state  court;  it  follows,  of  necessity,  diat  the 
.  state  oourts  cannot  touch  one  of  these  bases,  without  defeat- 
ing, in  every  such  instance,  this  provision  of  the  constitution; 
tbVii  according  to  the  argument,  every  case  brought  into  die 
slate  cowts,  is  taken  for  ever  from  those  courts,  whose  juris- 
diction, the  constitution  expressly  says,  «A<i// extend  to  it.  And 
if  this  be  true,  there  is  no  way  by  which  the  purpose  of  the 
constitution  can  be  satisfied,  but  by  denying  to  die  state  courts 
all  jurisdiction,  over  the  whole  class  of  constitutional  cases.    I 
a^wer,^in  the  next  place,  that  it  is  not  true  that  the  courts  of 
the  United  States  cannot  touch  a  case,  (Mace  brought  before  a 
KO^Iflt  of  the  state;  as  has  been  conceded  by  this  court,  in  the 
crno^  before-cited  of  Criffien  and  Wise, 
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It  is  insisted^  however,  that  the  gfivmg  jtiradiettcii  to  the 
federal  courts  over  these  cases,  does,  hy  no  means,  exclude 
the  concurrent  jurisdiction  of  the  state  courts.  But  it  is  vcrjr 
clear  that  both  the  terms  and  the  reason  of  the  grant,  certainly 
exclude  the  ^n^atf  jurisdiction  of  the  state  courts.  For  how 
can  the  judicial  power  of  the  United  States  extend  to  off 
cases  arismg  under  treaties,  if  the  state  courts  decide  fif^Uy 
an  cases  brought  before  them?  It  will  depend  upon  the  choice 
of  the  plaintiffs,  whose  partiality  for  the  courts  of  their  own 
state  will  always  lead  them  to  give  them  the  preference,  whe- 
ther this  provision  of  the  constitution  shall  not  be  wholly  abor- 
tive. For  if  phdntift  choose  to  institute  all  sueh  suits  in  the 
courts  of  their  respective  states,  then  the  jurisdiction  of  the 
United  States,  instead  of  elstending  to  all  such  cases,  will  ex- 
tend to  none  of  tixem.  WiU  tiiis  satisfy  the  terms  of  tiie  grant? 
Much  less  win  it  satisfy  tile  purpose;  for  what  was  the  obvious 
purpose?  Was  it  not  to  place  the  just  construction  and  faitii* 
fill  obsen^ance  of  treaties,  fer  which  all  the  states  were  equaSy 
responsible,  under  the  care  of  tiiose  courts  which  ril  4i6  states 
had  a  voice  in  composing.  And  what,  I  ask,  becomes  of  tfus 
purpose,  this  great  national  object,  under  the  final  juristfictioo 
claimed  for  the  several  states  Over  those  subjects?  What  uni- 
formity of  decision  can  be  expected  from  such  a  course?  You 
have  eighteen  different  state  tribunals,  placing  eighteen  dMbr* 
ent  constructions  on  the  same  article  of  the  same  tfciiy;  not 
only  differing  among  themselves,  but  ^KflKering  fhym  the  con- 
struction of  ;the  national  tribunal,  in  regard  to  tiie  same  arti- 
cle! For  if  the  power  of  the  state  courts  be  sovereigit  over 
these  subjects,  a  decision  of  the  Supreme  court  of  tiie  United 
States  will  have  no  binding  authority  on  them!  They  will  not 
be  found  to  conform  to  it.  And  they  will  not  conform  to  it. 
Under  this  disorganized,  disjointed,  jarring  and  clashing  dsaos 
of  jmisprudence,  what  becomes  of  the  consistency,  the  dig? 
nity,  the  honour,  the  good  fiadth  of  our  country!  What  becomes 
of  the  peace  of  the  United  States!  In  one  state,  tiie  rights  of 
a  foreign  subject,  claiming  \mdtr  a  treaty  belweei^  Mts  govwtfe- 
ment  and  oi^rs,  may  be  respected;  in  a  second  it  may  b^  nu* 
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I;  ifa  a  third  tiodden  in  the  dust!  What  security  will  a  fo- 
reign nation  have  in  treating  with  auch  a  country?  What 
foreign  nation  will  treat  with  us?  What  foreign  nation  that  has 
treated  with  us,  will  tderate  such  an.  inconsistent  and  abusive 
construction  of  her  treaties? 

But  let  us  examine,  a  little  more  attentively,  the  objection 
made  to  the  propriety  of  this  law,  that  the  courts  of  the  United 
States  form  a  dUtinct  and  separate  system  from  the  courts  of 
die  states;  and  hence  that  the  idea  of  appealing  from  the  one 
to  the  other  is  a  juridical  solecism;  that  an  appeal  from  one 
court  to  another  implies  that  the  court  appealed  from,  and  the 
court  appealed  to,  form  parts  of  the  same  system;  which  is 
not  true  of  the  courts  in  question;  since  the  state  and  federal 
courts  have  no  common  head;  deriving  their  commissions 
from  different  powers,  and  owing  their  respective  responsibi- 
fities  to  diffisrent  authorities. 

The  first  remark  which  I  shall  make  on  tiiis  objection  is, 
tiuit  the  postulatum  cm  which  it  is  built  is  borrowed  from  a 
government  wholly  dissimilar  to  ours;  and  therefore,  however 
true,  in  relation  to  that  government,  becomes,  when  applied  to 
us,  iitdlacious*    Our  notions  of  jurisprudence  are  borrowed 
from  die  British  government*    That  government  b,  company 
tively,  simple  and  homogeneous.    The  king  is  the  fountain  of 
aS  office  and  honour*  the  courts  of  that  country  all  derive  their 
commissions  from,  and  owe  their  responsibility  to  him.  Hence 
die  regular  gradation  of  diose  courts,  and  the  unity  and  cohe« 
rence  of  the  system.    Accustomed  to  the  contemplation  of 
that  system,  and  to  seeing  the  appeal  rise  there  in  regular  sue 
cession,  from  the  lowest  to  the  highest  court,  we  are  shocked, 
and  are  apt  to  imagine  that  there  is  something  inherentiy  ab- 
surd and  preposterous  in  any  course  of  appeal,  which  shall 
bveak  the  beautiful  regularity  of  an  ascending  appeal,  through 
ifae  same  system.    But,  sir,  it  would  be  puerile  and  visionary, 
to  transfer  these  q)eculation8  to  our  government,  and  attempt 
to  apply  them  in  j»actice  here.    Our  federal  government,  so 
far  from  possessing  the  simplicity  and  unity  of  the  British  sys- 
tem, bears  no  resemblance  to  it  whatever,  but,  as  it  has  been 
N0.XXIIL  3  A 


972 

the  courts  of  the  nation.  In  regard  to  these  questionBy  there- 
lore,  a  suboidination  of  die  state  to  the  federal  courts,  is 
clearly  produced— and  subordination  ear  vi  /ermim  implies  coop 
nexion.  It  is  a  connexion,  indeed,  partialy  confined  io  the  case^ 
enumerated  in  the  constitution^  but^  or  to  theee^  a  clear  con^ 
nexion  and  eiAordinationy  declared  by  the  voice  of  the  wvereign 
people*  Where,  then,  is  the  absurdity  of  an  app^?  To  grotmd 
an  appeal  frcmi  court  to  court,  it  is  not  necessary  that  these 
courts  shall,  in  all  r€specta^''-'^A  to  their  conunisBions  and  i««< 
qxHisibilides,  for  example,— be  parts  of  the  same  system.  To 
ground  an  appeal,  it  is  enough  that  the  court  appealed  fimn 
should  hold  a  subordinate  jurisdiction  over  the  subject,  in  re- 
lation to  die  court  q;>pealed  to.  Even  in  Great  Britain,  it  is 
not  the  identity  of  commission  and  responsibility  which  gives 
die  appeal;  it  is  die  grades,  the  subordination  of  die  courts,  in 
rehtion  to  each  other,  and  in  relation  to  the  subject  of  die  ap- 
peaL  So  that  the  same  basis  of  appeal  over  the  subjects  wpt- 
cified  in  die  constitution,  exists  here  which  exbts  in  England. 
Sir,  it  is  veiy  strange  that  this  absurdity  which  makes  so 
splendid  a  figure  in  our  declamations,  should  never  have  occur- 
red eidier  to  the  statesmen  who  had  a  principal  hand  in  fiorming 
die  constitution— nor  to  the  sages  oi  Virginia  who  adc^plad  it 
—nor  to  the  patriots  who  composed  the  first  congress  and  by 
whom  die  law  in  question  was  enacted.  So  fax  were  Aey  from 
deprecating  the  concurrence  of  jurisdiction  between  the  state 
and  federal  governments,  with  a  final  right  of  appeal  to  the 
latter,  that  they  all  united  in  expressing,  in  the  wmmestand 
strongest  terms,  their  hopes  that  such  a  system  wovdd  be 
adopted  in  canying  this  aitide  into  eflfect:  so  fast  from  appre- 
hendiogthat  the  pride  of  the  states  would  take  fire  at  such  a 
course,  it  was  one  of  die  fiivourite  arguments  by  which  diey 
soug^tto  allure  the  people  to  a  ratification  of  die  instrument. 
Mr.  Leig^  has  already  cited  several  passages  of  the  Federalist 
to  this  eifect:  but  Mr.  Williams  puts  aside  the  audiority  of  die 
FederaUst  with  a  high  and  indignant  hand— ^^  it  ia  a  party 
work,"  he  says,  ^  written  merely  to  persuade  the  people  to 
adopt  the  constitution."    It  is  not  for  me  to  jvonounce  the 
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a  £91%  of  the  system  of  the  federal  executive?  I  do  not  say  that 
his.commiasion  is  changed— that  he  is  made  a  federal  officer^ 
but  that  his  duly  to  his  own  stale,  which  forms  a  part  of  the 
fi^fi^ral  union,  and  his  oath  of  office  to  support  the  constitution 
of  the  United  States,  requires  lum  to  yield  obedience  to  that 
goyvnunent  to  which  the  s^vcj^ignty  over  this  subject  has 
been  yiel4ed  by  the  constitution^  I  ask  if  it  was  not  Mly 
cooqietent  to  the  peoj^e,  the  fpuntfun  of  all  power,  to  produce 
diis  nartial  connexion,  denendence.  and  subordination  of  thA 
several  bvanches  of  the  sta|e  goyenunent  to  the  correspondmg 
biiwches  of  the  genetal  government^  4nd  if  they  mit^  do 
it  at  their  pleasure,  it  is  in  yain  to  say,  that,  by  doi^g  so, 
tbey  urould  depart  Jfrom  the  symmetiy  of  thi$  British  w. 
any  other  government*  The  truth  is,  that  our  whole  go^ 
v^mment  is  a  departure  from  the  Britbh,  and  every  other  go- 
vernment on  earth.  We  have  done  as  we  had  a  right  to  do--- 
compose^  a  government  for  ourselvei-*-«truck  out  a  new  plan 
of  our. own,  Mrithout  copying  any  existing  model«*-«nd  it  ia 
therefore  idle  and  delusive. to  apply  ideal  analogies,  drffwn 
fnnaany  odier  modd,  to  the  construction  of  our  own« 

Jf  it  he  conceded  that  the  sovereign  people  might,  if  ihey 
those,  Imve  produced  a  dependence  and  suhor<Uiuitton  oi  iiw 
several  departments  of  the  state  |p>vemments  to  the  ccxrces* 
ppndiiig  departments  of  the  federal  government,  the  cmly  xn* 
maming  inquky  is,  Uave  they  done  90?  I  have  shown  that  they 
have  done  so,  in  the  case  of  the  executive  dq>artment#  Have 
thcQ^.in  the  case  of  the  judiciary?  I  think  it  ajmilly  dear  tha€ 
they  have;  for  by  deckui^g  that  the  judicial  power  of  tb? 
United  Slates  ah^  extend  to  all  the. enumerated  ca$es,  they 
have,  in  eifect,  dedared  thsit  the  state  judici^ea  shall  n«( 
^fid%.take  av^ay  an^  one  of  the  emmierated  casea  irom  die 
federal  oourls^-the  federal  courts  are,  th^efbre,  placed  ok 
co^naaanding:  ground  over  afl  these  cases;  they  have  a  rig^t  to 
insist  that  all  these  cases  shall  be  ultimately  submitted  to  their 
ail^dicadon.  For  it  is  utterly  impossible  to  execute  tihk  ard^ 
cle  of  the  conatttotion,  according  either  to  its  letter  or  its  Wfiskf 
without  bnngfng  all  these  questions  to  the  ultimate  decision  of 
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to  the  coortsof  dus  nation.  I  refer  you  to  the  2d  vc^unc  of 
Uoyd'*  Debates  of  Congress  froin  page  264  to  page  $f  6.  I 
do  not  quote  these  debates  to  i»t>ve  that  congas  had  the  ri^ 
to  do  what  they  did,  bat  to  prove  the  strong  and  gieneral  coor 
viction  and  feeling  of  the  d^y  as  to  die  eiv^caicy  and  jirp- 
prie^  of  this  appellate  pow^  which  is  now  thought  so  ofaooo^* 
oiis«  I  consider  all  this  as  a  contemporaneous  expositiioii; 
and  I  consider  the  acquiescence  of  the  people  under  tlie  open- 
tton  of  this  law  for  five  and  twenty  years,  as  espsessiog  their 
approbation  of  the  construction  finom  which  k  flowed* 

lOne  further  consideration,  air,  and  I  have  done— fn  appeal 
has  been  made  to  your  pride  by  die  counsel  who  preceded 
me.  You  have  been  asked  whether  it  comports  with  die 
dignity  of  diis  court,  die  highest  o£  a  sovereign  slate,  to  be 
obliged  to  repster  the  mandate  of  another  tribunal,  attd,.diae 
considered  in  regard  to  us,  a  foreign  tribunal;  and  to  cai^ 
that  mandate  into  effect  against  your  own  conviction  al  the 
rig^t  of  the  case.  Why,  sir,  if  the  constitution,  whidi  you  aie 
sworn  to  support,  connect  you  widi  ..that  tribunal  in  diia  in* 
stance,  and  gives  them  a  contrdling  power  ovtr  you,.soAr.aa 
^regards  the  particular  case,  where  is  the  degradpttion  of  sub* 
milting  to  a  superiority  dius  established?  The  severd  govenn 
ors  of  Virginia  have  not  felt  themselves  degraded  in  ^m^ntm^ 
the  mandates  of  the  president  of  the  United  States,  nor  do  I 
believe  their  fellow  citizens  have  considered themas  defended 
by  the  cheerfulnesk,  promptitude  and  vigour  with  wUch  they 
have  carried  those  mandates  into  efiect,  Had  di^  ^com.a 
finlse  pride,  refused,  had  they  hesilatsd,  I  believe  that  they 
would  have  been  huried  from  their  seats  at  the  nesit  ekction* 
In  executing  the  mandate  of  die  Supreme  court  in  this  inattfice, 
you  do  no  more,  sir,  than  to  yield  to  the  constitution  of.  die 
United  States.  That  constitution  by  an  express  grant,  ex- 
tends the  judicial  power  of  the  United  States  to  all. cases  aratiiig 
under  treaties.  It  gives  to  congress,  by  an  eaqvess  grpAt,  die 
power  of  makiijig  all  laws  necessary  and  proper  tp  cany  tfass 
judicial  grant  into  effect.  Upon  the  admission,  warranted  bjr 
die  second  clause  of  the  sixth  article  of  the  constitution^  t^t 
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the  state  courts  have  original  jurisdiction  of  treaty  causes,  it 
was  not  possible  for  congress  to  extend  the  judicial  power  of 
the  United  States  to  cases  commenced  in  the  state  courts  but 
eiAer  during  their  progress  in  those  courts,  or  at  their  ter- 
mination—either mode  in  reference  to  the  sovereignty  of  the 
state  courts,  was  equally  exceptionable  or  equally  proper,  while 
the  one  or  the  other  was  indispensably  necessary.  Congress, 
consulting  the  convenience  of  the  peopk,  has  adopted  both 
those  modes  of  reference  in  the  several  cases  to  which  they 
were  required  to  extend  the  judicial  power  of  the  United  States 
by  the  constitution.  The  law  by  which  they  have  sought  to 
execute  this  judicial  grant  was,  therefore,  necessary  to  the  pur- 
pose of  the  constitution  and  suited  to  the  accomplishment  of 
that  purpose— «md  being  necessary,  was  proper  in  every  sense 
of  the  word.  Congress,  then,  have  done  nothing  more  in  this 
iiBtance  than  to  pass  a  law  i^ecessary  and  proper  to  carry  into 
execution  a  power  expressly  granted  by  the  constitution,  and 
hence  I  have  no  (fifficulty  in  answering  the  question  of  the 
court,  ^  that  the  twenty-fifth  section  of  the  judicial  act  is  war: 
nmted  by  the  constitution  of  the  United  States." 

NicholoM^  uttarDtY  general  of  Virginia,  as  amicus  curia^  de- 
livered his  sentiments  on  this  subject  to  the  following  eiTect: 

The  question  I  mean  to  consider,  is,  whether  a  writ  of  er- 
ror may,  constitutionally,  lie  from  the  Supreme  court  of  the 
United  Stales,  to  this  court?  in  otiier  words,  is  the  judicial 
act  erf*  congress,  in  this  respect,  constitutional? 

Before  I  proceed  to  the  main  question,  I  will  notice  some 
prelinoinary  points. 

It  has  been  said,  that  the  objection  now  made  to  this  ap- 
pellate jurisdiction  of  die  Supreme  court  of  the  United  States, 
is  anseaaonable,  the  act  of  congress  having  been  in  operation 
ever  since  the  year  1789,  without  doubt  or  dispute  concerning 
its  validity.  But  thb  consideration  can  weig^  very  litde:  no 
length  of  time  can  sanction  the  act,  if  it  be  unconstitutional. 
The  question  has  never  before  been  raised,  and  therefore 
never  considered,  much  ksa  adyudicated,  in  the  courts  of  this 
commonwealth  who  are-now  to  decide  for  themselves. 
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It  was  also  insisted,  that  the  controlling  power  now  propos-* 
ed  to  be  exercised  by  the  Supreme  court,  has  been  sanctioned 
by  the  decisions  of  that  court.  I  answer,  that  the  exercise  of 
unconstitutional  powers  does  not  confer  the  right  to  exerdfte 
them.  Besides,  in  neither  of  the  cases,  that  have  been  cited, 
was  the  point  made  or  discussed;  and,  therefore,  cannot  be 
considered  as  decided;  as  th^s  court  very  justly  held,  when 
it  decided  that  it  had  no  criminal  jurisdiction,  aMioug^  such 
jurisdiction  had  been  often  before  unwarily  entertained. 

Contemporaneous  expositions  of  the  constitution  have  also 
been  called  in  aid;  the  first  of  which  is  that  contained  in  the 
judicial  act  itself.  But  I  can  never  admit  the  authority  of 
this  kind  of  exposition  of  the  constitution;  it  might  go  the 
length  of  nullifying  the  constitution  altogether.  There  are  some 
similar  contemporaneous  expoiiitions  of  that  instrument,  whicb 
we  have  the  authority  of  the  Supreme  court  of  the  United 
States  itself^  to  disregard;  and  others,  which  the  judgment  of 
this  whole  people  has  condemned  and  exploded. 

As  to  the  book  called  The  Federalist^  it  is  utterly  imsafe  to 
resort  to  it  for  contemporaneous  expositions  of  the  consdtu* 
tion;  because,  whatever  be  its  merits,  it  is  the  work  of  pro- 
fessed partisans  of  that  system,  before  its  adoption,  to  render 
it  palatable  to  the  people.  It  is  an  eulogium  on  the  system,  a 
vindication  of  it  against  popular  objections;  it  is  not,  nor  was 
it  intended  to  be,  an  impartial  exposition  of  its  meaning  and 
eflPect. 

In  discussing  the  constitutionality  of  the  judicial  act  of  con- 
gress, in  respect  to  the  appellate  jurisdiction,  which  it  authorizes 
the  Supreme  court  to  exercise  over  the  supreme  state  courts, 
it  is  proper, — ^as  has  been  s^d,— *to  consider  the  genius  and 
character  of  the  constitution. 

The  states  were  originally  sovereign,  on  the  dissolution  of 
the  British  government.  Virgiaia,  in  particular,  assumed 
the  attributes  of  sovereignty,  and  declared  herself  independent 
before  the  United  States  did.  [See  the  Constitution  andBiU  of 
Sights  of  Virginia^  bearing  date  the  29th  June  If  76/  and  1 
Tw:k.  BL  89.]    She  then,  with  the  other  states,  entered  into 
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k  confiMfiradon,  and  that  coofedeititicMi  eipressly  recognised 
idle  independence  and  sovereignty  of  each.  \Sect.  2.]  In  the 
subsequent  formation  of  the  new  govehunent,  the  statfe  soveiv 
eigntied  were  retained,  elccept  so  fai*  as  die  rights  of  sover-* 
eignty  were  granted  away.    [1  TitcL  BL  175.] 

But  it  is  said  to  be  wondei^  that  die  poition  of  state  au- 
thority now  in  controversy  should  be  contisnded  for}  arid  it  is 
asked,  when  the  stitfes  have  parted  widi  the  more  splendid 
attributes  of  sovereignty,  why  Gontcnd  about  thu^  which,  com* 
paratively,  is  unimportant?  The  parting  with  some  of  the  at- 
tributes  of  sovereignty  makes  the  remJEunder  more  dear  and 
ValuaUei 

It  ha^  been  said  that  the  constitution  oiiglhi  to  be  considered 
^  a  remedial  instrument,  and  great  liberality  allowed  in  its 
construction*  This  position  is  in  conflict  widi  the  theory  of 
our  p(ditical  S3^temj  in  which  tile  federal  government  has  no 
powers,  but  such  as  are  expressly  granted,  or  necessary  and 
proper  to  carty  didse  which  are  specified  into  effect.  This 
resulted  fh>m  die  nature  of  die  government,  being  a  delegation 
of  specified  powers,  and  all  others  being  retsuned  by  the  states. 
But  the  twelfth  amendment  to  the  constitution  removes  all 
doubts  on  the  subject  by  declaring  diis  in  terms. 

I  proceed  now  to  the  constitution  itself.  By  the  first  sec- 
tion of  the  third  article,  the  judicial  power  of  die  United 
States  is  confined  to  **die  Supreme  court,  and  such  other 
courts  as  the  congress  may,  from  time  to  time,  ordain  and 
estaUishji"  which,  evidendy,  can  be  no  other  dian  the  courts 
t>f  die  United  States.  ^  The  judges,  both  of  the  Supreme  and 
inferior  courtSy  shall  hold  their  offices  during  good  behaviour^ 
and  shall,  at  stated  times,  receive  f6r  their  services,  a  com* 
peasatioo,  which  shall  not  be  diminished  during  their  continu- 
ance in  <rffee#'  This*  clause  is  inconsistent  with  the  idea^ 
that  due- state  judges,  whose  tenure  of  office  depend^  an  th^ 
regulations  contsuned  in  the  state  constitutions,  can  bet  consi- 
dttned  as  judges  of  the  federal  courts,  or  that  congress  can 
transfier  to  die  state  ccaurtSyidie  teerdie  ^  die  judicial  powers 
#f  die  Umted  Stat^i 

No.  XfllL  3  B 
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The  congress  has  not  this  power;  ist.-  becante  the  j 
is  a  portion  of  the  sorereign  power;  and  that  of  the  states  was 
retained  by  them,  no  control  over  the  state  judicatures  being 
j^ven  to  the  United  States  by  the  conaUtutkiB.  [See  I  Tuckf 
BL  178.] 

%,  Theiilp  is  no  connexion  betweea  the  federal  and  state 
judicaries:  they  are  not  parts  of  one  whole. 

3.  The  judges  respectively  hold,  or  may  hold,  by  different 
tenures;  they  hold  under  different  conunissions,  and  take  dtf- 
ferent  oaths.  The  consequence  then  would  be,  if  ^le  stafee 
judges  could  exercise  the  judicial  power  of  the  United  Sutesi 
that,  though  the  constitution  defines  the  tenure  of  tbose  by 
whom  it  is  to  be  administered,  it  mig^t  be  administered  by 
judges  not  holding  during  good  behaviour,  but  at  |he  will  of 
the  state  lepslatures. 

4w  Such  a  construction  mig^t  go  to  destroy  the  indqNndeacy 
of  the  state  courts,  or  their  connexion  witii,  and  amenabilitjr 
to  the  states.  Their  independence  mig^t  be  deatrpye^  and 
their  utility  also;  for  congisss  mig^  heap  burthens  vsgoa  thfos 
too  oppressive  to  be  borne  without  increase  of  compensation^ 
And  if  congas  can  compensate  them  for  such  additional  du- 
ties, then,  though  the  constitution  of  die  state  declares  tiiat 
their  salaries  shall  be  ^or^i^  they  would  be  made  to  fluctuate 
acc<»^Bng  to  the  will  of  congress.  Besides,  it  i$  the  policy  <lf 
the  states  to  prevent  state-officers,  from  being  invested  widi 
federal  <^ces  or  emoluments.    [1.  Rev.  Code  p.  40.  393«] 

5.  Upon  the  supposition  that  fiedersl  jurisdiction  may  b« 
conferred  on  die  state  courts,  a  question  presents  itself:  If  a 
state  judge  should  violate  his  duty  to  congress,  how  is  he  to 
be  tried?  Not  by  the  stnte  laws;  for  his  offence  is  not  against 
the  state.  Not  by  die  federal  laws;  far  die  power  of  impcadi- 
ment  is  confined  by  the  constitution  to  federal  oflicers.  [See 
eect.  4.  article  2.]  But,  suppose  he  could  be  convicted  under 
the  constitution,  would  that  iaeapacitaite  him  as  a  9M<  judge? 
•  These  difficulties  show  the  inccmvenience  which  would  re* 
suit  from  such  contridicloiy  and  conflicting  duties*. 
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In  Ae  cane  of  Diffgs  fiad  Keiths  v.  Wokottj{4t  Ctanch 
179]  it  was  decided,  that  a  court  of  the  United  St<ae»  cannot 
cajoin  proceedings  in  a  state-  court,  and,  iti  Feeky*$  case, 
(^H^bneM  tmd  Breckenbor oughts  Reports)  the  generd  court  of 
diis  commonweahih,  eight  judges  being  present,  unanimously 
deeded  that  congress  cannot  confer  on  Ae  state  courts  federal 
jurisdiction.  It  follows  from  parity  of  reason,  that  the  federad 
tourts  cannot  exercise  appeihte  jurisdiction  over  the  state 
courts;  because  the  judicial  power  being  confined  to  the  courts 
iof  die  Umted  States,  the  appellate  power  must  be  confined  to 
deciding  appeals  from  one  of  those  courts  to  another.  The  very 
essence  of  appeUate  power  is  to  examine  the  decision  of  an 
inferior  court  of  die  same  government,  and  wSt  of  a  different, 
and,  in  this  respect,  independent  government.  Before  an  ap* 
peal  would  lie,  it  must  be  proved  that  die  decision  appealed 
fftaui  was  an  exercise  of  a  portion  of  the  judicial  power  of  the 
United  States.  But  congress  cannot  enable  a  sute  court  to 
esecciae  any  portion  of  the  judicial  power  of  the  federal  govern'- 
menim    Therefore  such  appeal  does  not  lie. 

But,  on  the  other  ride,  it  is  ssdd  that  the  argument  of  the 
fhktoBH  is  uaaawerabk.    I  proceed  to  examine  it. 

In  the  second  voL  p.  245,  No*  82,  the  writer  sa3rs  an  ap- 
peal from  die  afiMe  to  the  federal  courts  would  certainh/  Iie» 
Bat  this  biing  mere  assertion^  it  might  be  sufficient  to  deny  it. 
Is  the  latitude  contended  for  the  passage  referred  to,  the  right  of 
appeal  lo  the  sapreme  court,  from  the  state  courts,  is  asserted 
to  ei&st,  im  all  cases  of  concurrent  jurisdiction.  This  would 
give  to  die  {MreteHsion  of  die  federal  courts,  a  much  more  alarm- 
ii^  aweep,  than  ifae  construction  now  contended  for,  claims 
Cur  dtefls,  or  tbda  die  act  of  congress  sets  up.  The  Federalist 
dext  alleges,  that  the  appellate  jurisdicticm  given  to  the  Sup 
preme- court,'  is  ^  widiout  a  sing^  expression  to  confine  its 
^petmtion  to  the  inferior  federal- courts;  the  cAjects  of  the 
appeal,  not  the  tribunals  from  which  it  is  to  be  made,  are 
lAone  coaliiKmplated.  From  diis  circumstance,  and  from  the 
reason  of  die  Ihmg,  it  ought  to  be  construed  to  extend  to  the 
itate  trtbenab.^  Jt  would  appear  that  in  the  opinion  of  the 
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Federalist,  becauie  4ie»  were  oo  eaqinit  wfa)da»  limiMg  iImi 
fqppellate  power  to  infeqor  federal  (XMirts,  it  would  of  neceaeiiy 
eztea4  to  ^ate  court^.  This  xeasctfiuig  U  ctxtmlff  iMMTetlt 
When  the  frames  of  ^^  gqwernment  were  i^is^oisUig  a  judit 
ciary  system,  af^  using  tenuis  that  confine  the  (ed«snl  judicial 
power  to  the  courts  of  the  Ui^ted  Stajtes,  they  ^tyenpi  veak  of 
{he  a]^IIate  power  of  the  Si^preme  coi^tf  £vefy  one  mus| 
understand  them  to  inean  a  power  tp  t^  e:^eici8e4f  witfalA 
their  syston  of  courts;  nor  would  it  require  wcurds  of  ocdu* 
^ioa  to  prevent  the  federal  courts  ext^ding  thdf  junsdictioii 
to  the  courtsi  qf  another  spver^ignty^  w^^l^  V^  ^^  P^'^t  of  ihc 
f  onstitution  ^  spoken  pf ,  9s  cons^tutpg  a  part  pf  ^  feder^ 
judicial  system.  Sp  far  from  reqmring  negative  words  Iq 
prevent  an  i()vasipn  of  the  sta^  courts,  it  would  inquire  alrODg 
and  express  t^rins  to  induce  a  belief,  that  a  fneasu^  was  con^ 
templated,  /ip  inconsistent  with  ti^:  general  ^huni^ter  of  tha 
g^venunentt  Without  any  express  r^stricttpn  on  the  federal 
judiciary,  I  contend,  that  the  liqutatio^i  on  it„  to  ap|ielkte  |ii9 
risdiction  Over  the  federal  co\irts,  results  ^109^  the  QMue  oC 
^  government.  Sy  the  organii»tion  of  the  federal  juc^ipiiiry, 
large  judicial  powers  w;ere  left  wkh  the  ftat^  iUU  QO^  V^^ 
exclusiv(^ly,  tp  the  general  government,  wer|  retained*  The 
provisions  on  the  si^ject,  in  the  cop^t^tvitioa,  are  afinsutive 
iperely,  ^d  ]3y  no  mean^  exclucUng  t^e  |tate  co^rta,  from  thiQ 
Jurisdictions!  conferred  (^y  their  own  govempient^.  It  woij)4 
seem  difl^culf  to  i^pqncile  ti}e  declaration  ^^  ti^  the  okgecta  aC 
appeal,  npt  the  tribunals  from  which  it  i^  to  be  umit^  isct  alona 
contemplated^'  in  the  clause  f^ov(t  tippellate  pdwer,  with'  liie 
attempt,  from  the  generally  qf  the  termi^  antfernng  thia  veiy 
power,  to  inclpde  tfie  stat^  courts  within  i^  spfipe«  As  to  tha 
Vgumcn^  drawn  from  expediency,  ui^ed  by  Ac  Fe4endist, 
^hen  he  states,  that  eithq-  the  appeQate  ppwef  ov^  the  state 
fourtSy  must  reside  in  the  federal  cou|ts«  H  <»  the  \fic^  coum 
pust  be  e^^cluded  from  a  fopcvureut  jurisdi^tioo  an  «aatttsa  o| 
national  concern,  else  the  jufliciary  apthoijty  of  the  onieiii 
px^y  be  eluded  at  the  pleasure  of  every  plaantiff,  w  prosecuw;'' 
i!k  tebe  reniarked,  in  ^le  firsf  phce^  t^  «rslm^  4^ 
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•iyoJBiacy^ «»  nut  mhntgrihfe  to  prove  Ae  enateace  of  a  cott^ 
jtJmtimiiMl  power,  rndess  h  be  jncviously  shown,  that  there  is 
flOflne  ohuise  in  die  cmMitixtkm,  which  by  a  fidr  coii8ttiKiao% 
woidd  iDcfaide  that  powo*,  or  iinleas  the  power  cbumed  be  ne* 
ieateuy,  aad  proper  to  enfiotce  a4degatted  authority.  As  to 
Ik  idea  of  exdudfaigd^  state  ooartB  from  concurrent  jurisdic- 
tion, sudi  a  pretennon  has  never  been  seriously  set  up,  and 
ti|ch  jurisdiedon  b  admitted  by  the  Federalist  himseUL  And 
as^oliie  danger  of  dutfi^  the  judiciary  authority  of  the  union^ 
igre^ptei'S  or  citiaens  of  other  states,  where  plaintiffs,  can 
choose  their  couzt,  and  where  defendants,  can  transfer  dio 
cnusea  fnm  the  stile,  tp  the  fedeyal  courts,  q])der  thp  ad  of 


But  it  is  urged  diat  it  is  essendal  to  ^e  peaob  and  sale^ 
of  the  United  Slates,  diat  such  a  power  as  is  contended  for, 
shobUbe  vestad  in  the  federal  court.  Hie  right  of  the  stato 
courts  to  an  independency  on  any  odier  government,  as  to  the 
dedinon  of  causes,  heard  and  determined  by  them,  is  not  a 
nlnrel,or  arrogant  pretsasioQ*  Itis  aright  exercised  by  all  naf^ 
tions;  the  role  being  universal^  that  questions  must  be  decided 
by  the  local  laws  and  local  tribunals,  where  the  party  is  found, 
cr  the  real  estate  is  situated.  [FaHel^  iopi  2.  eh.  ^  $  103.]  As 
t0tfae  danges  of  war,  it  is  not  reooUeoted  diat  wars  have  pro-i 
Deeded  firom  die  siq»posed  incorrectness  in  the  decisions  of  mu* 
ni^al  conrla.  To  niake  war  for  such  a  cause  would  violate 
tlie  priariple  of  natkinal  laurs,  which  has  just  been  referred  to« 
The  UwSed  Slates  havf  suflef«d  as  muchy  or  more  than  any 
odiir  nation^  from  die  injusdce  and  rapaci^  of  foreign  judica- 
tures,  but  never  made  it  die  ground  of  war. 
.  Hie  Fideialist  pnieeeds-r^^  The  untional  and  state  systems 
are  to  be  regarded  its  one  whole.^'  This  position,  as  applied  to 
the  &den|l  and  ^l^^  ^urts,  is  denied  to  be  correct.  Let  the 
passage  in  the  eonsd^Htion  be  referred  to,  which  makes  the 
^tate  conrta  a  pan  of  the  federal  judicial  system.  So  far  fioni 
t^iara  bcixig  any  provision  to  countenance  the  idea,  die  federal 
Hyfl^  is  expressly  declared  to  consist  of  a  Supreme  cpuiti 


and  sttdi  mkar coorlri » eoogfettiilMB fMom  tme.t^ tMK «r- 
dftia  and  cstablidi.  To  showr  tbit  the  stale  coovts  ire  a  pact 
of  tbe  federd  ayttcm^  k  U  naoeiBary  to  prove  dair  lliejF  aae 
•rdsdned  and  establbbed  fay  oonyreBa,  Aa  9rell  nu^t  it  be 
•aid,  that  die  courts  of  Enghnd  aad  Franca  are  ae  ordained 
and  estabUsbed.  The  argumeata  in  the  passage  suofcacding 
die  one  juat  quoted,  by  whi^  the  writer  attempts.to  prooro 
that  the  stale  coorta  are  auxiBaries,  or  rather  satdlitea,  b£ 
the  federal  tribunals,  and  that  all  causes  in  the  enumerelad  in- 
stances of  federal  jurisdiction,  must  receive  dieir  original  4jr 
inal  decision  m  die  courts  of  the  United  States,  being  CoMaded 
on  the  theory  of  a  supposed  unity  of  aysteai  in  led^ral  aad 
state  judicatories,  must  be  of  no  avail,  unless  that  theoiy  c«a 
be  supported* 

But  it  is  sssd  diat  tsro  concun^ent  jurisittctiona,  boA  final,  ia 
a  asonater  in  jurisprudence.  Such  a/ jurisdiction  is  axetciaed 
every  day.  Two  asen  shaH  go  to  Hakimore  or  I^twlada^iiMa» 
buy  good^,  and  give  their  notes:  one  is  sued  in  the  fedeial,aml 
the  other  in  the  state  courta;  judgment  la  obtaiaed  m  eaclii 
appeab  taken  to  the  SnproBie  eouitsof  eidier  goveinment,aBd 
the  deciMoas  of  both  are  conclusive. 

The  Federalist,  in  the  conduding  part  of  the  maniiar  oadsv 
eoasidenition,  pushes  the  construction  be  contends  for  to  aatitt 
greater  extfeme  thanthift  already  considered,  aad  insists  ott 
the  right  of  congress  lo  give  appellate  jurisdiction  to  the  infisv 
rior  tribimals  of  the  United  States,  over  die  decisions  of  die 
state  courts:  so  that,  according  to  thit  doctrine,  dM  lowe^ 
court  which  congress  could  establish  mig^  control  the  dan« 
sioDs  of  the  Supreme  courts  ci  the  states.  This  coMequansei 
so  derogatory  to  the  rights  aad  sovereignty  of  die  states,  so 
inconsistent  with  die  principles  of  a  just  jurisfrnklfnce,  is  silp* 
ported  by  the  same  clause  of  the  constitution  (as  the  FederaKst 
eontends)  which  authorizes  an  appeal  to  the  Siq>rane  eoutt* 
I  mean  the  clause,  vesting  the  judicial  power  in  one  Supreme 
court,  and  such  other  courts  as  congress  ms^,  from  <ime  ^ 
time,  ordain  and  establish. 
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Itiv^oiiM ftpp^nr to  me  to  fcdbw^ fraoi ibe  vUw  t  hav# 
tgiEenof  the  subject,  as  congress  has  no  right,  ittder  the  con^ 
stitution,  to  transfer  to  the  slate  coorts  any  portion  of  the  ju* 
ificial  power  of -die  United  States,  that  this  court  cannot  legsdly 
comply  with  die  requbition  or  mandate  of  the  Supreme  court 
to  regniler  its  decree,  and  enforce  the  execudon  tfao^eof;  whiofa 
appears  to  me  to  be  |damly  a  demand  upon  this  court  to  exer« 
cise  a  porti<m  of  that  jutUciai  power,  whidi  by  ^  constitution 
is  vested  in  the  Supreme  court,  and  sudi  inferior  courts  as 
cong;r6Ss  shall  (xdain  and  estabtidi.  Before  there  should  be  a 
compliance  with  ^  requisition  of  the  Supreme  court,  it  ought 
to  be  proved  that  tUs  court  is  orduned  and  estiddished  by 
congress* 

It  is  contended  by  die  gendemen  who  advocate  die  jurisdic* 

tion  of  die  Supreme  court,  that  if  thfrpower  of  awanfing  a 

writ  of  error  to  the  state  courts,  from  the  federal  tribunals,  be 

deckled  to  be  eonstitniional,  the  provision  which  enaUes  a  de* 

fendant  to  remove  a  cause  to  the  courts  of  the  United  States^ 

k  ec^udly  so.    If  this  consequmiee  WDuld  result,  it  would  not 

pirove  die  power  of  die  Supreme  court,  in  the  present  instance. 

All  that  could  be  said  would^  be,  that  bodi  pnmsions  are 

equity  msgaftory;  and  diat  it  is  not  incumbent  on  those  wha 

eootetid  against  the  jurisdiction  of  the  court  of  die  United 

Staftes,  in  on^  case,  to  establish  it  in  anoth^.    But  it  seems  to 

me  that  the  two  provisions  stand  on  essentially  difierent 

groimiSL    In  die  one  case,  sH  that  congress  say  is,  that  in  par*' 

ticidar  hutances,  comfaig  within  the  acknowledged  Hmits  of 

federal  jurisdiction,  the  state  courts  shall  cease  to  act    They 

at«  tiot  eaUed  upon  to  ettrcise  federal  jurisdiction,  but  to  ab« 

atain  from  acting,  in  a  case  where  cognizance  is  given,  by  the 

policy  of  the  constitodon,  to  die  United  States' tribunals*    In 

tise  caae  now  under  disctission,  the  power  attributed  to  the  Su- 

paentie  oourt  is,  to  force  a  state  court  from  its  proper  ori>tt,  and 

to  frface  it  within  the  sphere  of  a  system,  of  which  it  consti* 

tatna  no  part,  and  to  which,  by  the  terms  of  the  constitution, 

it  18  foreign. 


Another  objection  to  die  power  contended  for  »« thit  tbe 
act  of  congress  is  not  just  or  equal  in  its  operation.  If  a  deci^ 
sion  is  on  one  side,  an  appeal  lies;  but  if  on  the  other,  it  is 
conclusive.  One  object  of  the  constitution  was  to  establish 
justice.  Can  it  be  said  to  attain  this  end,  when  the  conduttve- 
ness  of  a  judicial  sentence  is  made  to  depend,  not  on  its  catt* 
formity  to  the  principles  of  law  or  equitjr^  but  to  the  side  of 
the  question  which  the  court  happens  to  approved 

The  cases  referred  to  on  the  other  side  do  not  appeal;  to  be 
applicable.  Olmstead's  case  was  that  of  a  decision  of  the  fede^^ 
ral  court,  acting  within  its  appropriate  sphere,  and  triumphing 
over  an  improper  opposition  trom  state  audiorities.  Nor 
can  the  respect  which  has  been  paid  to  the  decisions  of  tiie  fe-* 
deral  courts,  by  those  of  the  states,  in  tr^^  ctucisdona,  particu^ 
larly  in  those  which  related  to  the  payment  of  British  dehts^ 
be  considered  as  a  recogtution  of  the  rig^t,  in  the  courts  of  tiie 
United  States,  to  exercise  the  appellate  power  claimed  for 
them.  It  only  proves  the  existence  of  a  comity  between  those 
courts,  which  the  public  good  requires,  should  always  aubsistj 
and  that  the  state  courts  feel— as  I  trust  they  alwajrs  will—- gieait 
deference  and  respect  for  the  decisions  of  able  and  anlig^fteQed 
men,  particularly  in  relation  to  questions  which  diq)end  on  tke 
construction  of  the  laws  of  the  United  States,  or  treaties  made 
under  their  authority* 

The  government  of  the  United  States,  viewed  as  a  national, 
government,  instituted  f<H*  general  objects,  but  operating  on 
states;  which  retain  their  individual  sovereignties,  must  be 
considered  peeuliar  in  its  organization.  No  exact  parallel  is 
to  be  found  in  the  ancient  confederacies,  or  those  of  more  mo- 
dem times.  This  will  afford  an  answer  to  any  analogies  which 
are  supposed  to  exist  between  the  courts  in  England,  awarding 
writs  of  error,  to  tiie  courts  of  the  dependencies  on  that  coun* 
try,  and  a  similar  power  exercised  by  the  Supreme  coiut,  to 
those  of  the  states.  Though  the  ultimate  resort  fitxn  the  courts 
of  Ireland  is  to  those  of  England, — the  court  of  King's  Bendt 
twanUng  writs  of  error  to  the  King^s  Bench  in  Ireland,  and 
an  appeal  lying  from  the  Irish  court  of  Chancery  to  the  house 
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of  lords — ^yet  it  will  be  seen,  by  reference  to  the  wfitei-s  on 
^English  jurisprudence,  that  this  appellate  power  in  the  English 
courts  is  founded  on  the  acknowledged  inferiority  and  depend- 
ence of  Ireland  on  the  cro^vn  of  England;  which  dependence 
is  not  marked  out  by  a  particular  charter,  limiting  its  extent, 
but  is  general  in  its  nature,  and  in  a  great  degree  regulated  by 
^Kpediency,  in  its  application.  [^See  1  Bloc*  104.]  The  sam^ 
obsen^ations  apply  to  the  other  colonies  and  dependencies  on 
the  British  crown.  But,  surely^  these  examples  are  inapplica- 
ble to  our  case,  where  the  authority  of  the  head  of  the  confe- 
deracy is  specially  defined;  where  all  power,  not  given,  is  ro- 
tsuned,  and  where  the  state  sovereignties  are  admitted  to  exist; 
oinless,  indeed,  it  can  be  shown  that  the  authority  claimed  is 
embraced  by  the  charter,  transferring  to  the  general  govenv- 
jnent  a  portion  oi  the  powers  originally  vested  in  the  states 
and  the  people.  It  has  already  been  attempted  to  be  demon- 
strated, that  nothing  in  the  constitution  invpairs  the  indepen- 
dency of  the  state  judiciaries,  and  that  congress  has  no  power 
to  employ  them  as  vehicles  to  administer  the  laws  of  die  union* 

Hay^  as  amicus  curim.  The  questions  which  I  propose  to  dis- 
cuss, are  these:  1.  Is  the  25th  section  oif  Ae  judicial  act,  which 
'l^ves  to  tile  Supreme  const  of  the  United  States  an  a|^IIa- 
tive  jurisdiction,  in  certain  cases  decided  in  the  Supreme 
'Court  of  a  state,  authorized  by  the  constitution  of  the  United 
States?  2.  If  this  section  be  not  so  authorized,  can  this  court 
undertake  to  dedare  it  unconstitutional;  or  does  the  right  to 
•make  this  declaration  in  tiiis  case,  and  in  all  cases  affecting  the 
jurisdiction  of  the  Supreme  court  of  the  United  States,  belong, 
exclusively  to  that  court? 

^  Before  I  engage  in  the  discussion  of  the  first  question,  to 
which  my  attention  wiU  be  principally  directed,  I  will  submit 
.a  lew  remarks  not  .yet  presented  to  the  court,  which  possibly 
may  contribute  to  make  straight  the  way^  leading  to  the  ground 
about  to  be  explored. 

There  is  a  radical  difference  between  a  state  government  and 
that  of  the  United  States*  The  first  possesses  a  general,  th^ 
latter  a  speidial  power  of  legislation.     A    state  government 
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possesses  a  right  to  legislate  on  all  subjects,  those  only  ex- 
cepted, on  which  it  is  forbidden  to  act.  The  government  of  the 
United  States,  on  the  other  hand,  possesses  no  power  to  legis- 
late, except  on  those  subjects  on  which  it  is  expressly  em- 
powered to  act. 

The  inference  from  the  proposition  just  stated,  is,  that  when 
the  validity  of  a  state  law  is  denied,  he  who  makes  this  denial, 
must  prove  that  it  is  forbidden  by  the  constitution  of  the  state, 
or  that  of  the  United  States-  But  when  a  law  of  the  United 
States  is  brought  into  question,  it  must  be  proved  to  be  made 
in  conformity  to  the  federal  constitution* 

This  inference  applies  directly  to  the  case  before  the  court. 
A  claim  of  appellate  jurisdiction  over  this  court,  is  made  in 
behalf  of  the  Supreme  court  of  the  United  States,  and  the  25th 
section  before  mentioned,  is  exhibited  as  the  foundation  of  the 
claim.  I  require  proof  that  the  constitution  of  the  United  States 
gave  to  congress  power  to  pass  this  law.  The  onus  probaruS 
lies  on  my  opponents;  it  is  not  enough  for  them  to  create  a 
doubt  upon  the  subject;  as  long  as  there  is  doubt,  the  clahh 
cannot  be  allowed;  they  must  prove  thnt  the  law  is  warranted 
by  the  constitution  of  the  United  States.  But  I  am  content  to 
relinquish  this  point,  and  am  willing  to  concede,  wkat  in  strict^ 
ness  cannot  be  required,  that  every  law  passed  by  the  congress 
of  the  United  States  and  approved  by  the  president,  bught^ixit 
only  in  the  courts  of  the  United  States,  bat  inithis  c6urt  and  in 
all  courts,  to  hcpresumedto  be  warranted  by  the  constitutidn  of 
the  United  States.  Under  this  concessian,  it  is  incumbent  on 
me  to  prove  that  the  law  in  question  is  not  so  warranted.  Tim 
task  I  undertake  to  perform,  not  by  subtle  and  technical  ffisqui- 
sition,  not  by  means  of  that  sort  of  special  pleading,  wUdi  after 
being  almost  driven  from  the  law,  has  lately  found  refuge  in 
politics;  but  by  a  fair,  rational,  candid,  and  I  may  add,aliberd 
interpretation  of  the  constitution. 

The  court,  I  trust,  will  not  deem  it  iVnpropcr  in  mfe  to  re- 
mark, th&t  in  advocating  this  doctrine,  I  am  not  ddiverihg  widi 
a  view  to  suit  my  own  argument,  an  opinion  recentiy  ferftied, 
the  result  of  reflections  since  the  comtnencement  <if  tfiifs  di^* 
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cu$sion;  but  an  opinion^  adopted  and  maintained  several  years 
past,  after  mature  deliberatioiu  I  am  now  travelling  throu^ 
a  country^  which  I  have  frequently  explored. — Some  of  the 
judges  of  this  court,  perhaps  all,  will  distincdy  understand  me. 

I  will  submit  another  preliminary  remark*  The  great  and 
iatal  defect  of  the  old  confederation,  was,  that  the  exercise  of 
its  most  important  powers,  depended  on  the  co-operation  of 
the  state  governments.  Instead  of  raising  men  for  the  defence 
of  the  nation  and  money  to  supply  the  public  wants  by  its  own 
authority,  acting  directly  and  immediately  on  the  people,  it 
was  compelled  to  rely  on  requisitions  addressed  to  the  le^s- 
latures  of  the  states. 

The  object  of  the  new  confederation  was  to  remedy  this 
defect,  by  making  the  powers  of  the  general  government,  en* 
tirely  independent  of  the  state  governments,  and  by  apply- 
ing them,  without  the  concurrence  of  any  intermediate  autho- 
rity, directly  to  the  people.  It  is  beUeved,  that  this  policy 
has  been  uniformly  mauntained  throughout  the  constitution. 
iNot  a  single  instance  is  recollected  in  which  the  effect  of  a 
power,  granted  to  the  general  government,  is  left  to  depend 
on  the  consent  or  co-operation  of  the  states.  But  the  co]> 
struction  of  the  constitution,  now  contended  for  by  the  ap« 
pellee^s  counsel,  in  giving  to  the  Supreme  court  of  the  United 
States  an  appellate  jurisdiction  over  the  Supreme  court  of  a 
state,  produces  an  ancHnaly  in  our  system,  which  it  is  difficult 
to  believe  could  have  been  intended.  If  the  state  court  will 
not  suffer  its  record  to  be  sent  up,  or  refuses  to  register  the  edict 
of  reversal,  a  collision,  against  which  the  govenunent  is  in  all 
other  cases  effectually  secured,  is  unquestionably  produced. 

A  third  preUminary  remarlf ,  may  not  be  unworthy  of  atten- 
tion. 

Great  stress  has  been  laid  on  the  fact,  that  the  law  in  ques- 
tion was  adopted  by  many  of  the  men  who  formed  the  con- 
stitution; and  the  inference  is,  that  they  niust  have  understood 
the  meaning  and  spirit  of  the  constitution,  which  they  had 
themselves  contributed  to  establish.  This  reasoning  is  repelled 
by  many  considerations,  cogent,  if  not  conclusive. 
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ITie  J  udges  of  this  court  are  bound  by  oath  to  maintain  the 
constitution,  as  the  paramount  law  of  this  land.  In  the  perform- 
ance of  this  high  and  sacred  duty,  they  must  exercise  their  own 
judgment.  They  must  pronounce  ^/i«r  own  opinions.  It  would' 
be  sacrilege  to  surrender  them. ^The  opinions  and  reason- 
ing of  other  men,  especially  of  those  who  were  ealled  by  the 
people  to  form  a  constitution,  and  then  to  legislate  under  it,  are 
certainly  entided  to  the  most  respectful  and  serious  considera- 
tion; but  to  no  more.  The  presumption,  k  is  admitted,  is,  that 
they  are  right;  but  however  obvious  or  strong  the  presump- 
tion may  be,  it  is  still  a  presumption  only;  and  of  course  may 
be  repelled  by  evidence  and  argument  of  greater  force.  The 
propriety  of  this  reasoning  is  supposed  to  be  completely  evinced 
by  the  fact,  diaC  the  13th  section-  of  this  very  law,  so  far  as 
it  gives  original  jurisdictionao  the  Supreme  court,  has  beeft 
declared  by  the  Supreme  court  of  the  United  Stales  to  be 
not  warranted  by  the  constitution,  and  therefore  void.  1  Grancfa^ 
p.  138. 

From  the  congressional  debates  of  September,  1789,  when 
this  bw  was  passed,  it  does  not  appear,  tliat  the  question  now 
agitated  in  this  court,  was  ever  presented  to  view.  This  law^ 
therefore,  cannot,  even  if  any  law  could,  be  regarded  as  an  at]»- 
thoritative  exposition  of  the  constitution.  It  is  at  most  a  dtctum 
only,  and  certainly  ought  not  to  be  regarded  as  of  higher  autho- 
rity than  a  dictum^  in  which  all  the  judges  of  this  court  might 
concur.  What  is  due  to  such  a  dictum  we  ail  know.  In  the  case 
of  Beding-er  vs.  the  commonwealth^  this  court  solemnly  dc»- 
cidcd,  that  the  jurisdiction  in  certain  criminal  cases,  which  they 
had  exercised  for  years  without  question,  did  not  belong  t* 
them. 

In  September,  1789,  the  congress  of  the  United  States  had 
great  and  essential  duties  to  perform.  In  the  course  of  a  single 
session  they  had,  among  other  things,  to  providie  for  the  orga- 
nization of  the  government;  for  its  support,  by  a  revenue  to  be 
immediately  raised;  for  the  establishment  of  the  judicial  tribu- 
nals; and  for  the  distribution  and  execution  df  die  judicial 
powers  of  the  United  States,  criminal  as  well  as  civil.   In  the; 
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pressure  of  business  thus  thrown  upon  them,  it  ought  not  to  be 
a  matter  of  wonder  or  even  of  regret,  if,  in  one  or  two  in- 
stances, they  failed  to  measure  with  perfect  accuracy,  the 
power  which  they  exercised,  by  that  standard,  by  which  all  they 
did  was  to  be  regulated. 

The  force  of  the  argument  under  review  is  diminished,  if 
not  destroyed,  by  that  great  principle,  which  in  the  state  con* 
stitutions,  as  well  as  in  the  constitution  of  the  United  States, 
keeps  the  legislative,  executive  and  judiciary  departments  en- 
tirely distinct.  Those  who  made  the  great  law,  the  constitution, 
are  not,  according  to  this  fundamental  principle,  to  be  deemed 
its  best  expounders. 

There  is  yet  another  remark  on  this  point,  which  I  will  take 
lea-ve  to  suggest. — ^The  political  party,  to  which  the  majority  of 
the  first  congress  belonged,  or  at  least,  many  of  that  party,  then 
entertained,  and  soon  afterwards  openly  avowed  the  doctrine, 
tha.t  constitutionality  and  expedience  were  convertible  terms. 
Congress,  it  was  said,  might  constitutionally  pass  any  law, 
which  they  might  think*  calculated  to  secure  or  promote  any  of 
those  objects,  which  are  stated  in  the  preamble,  as  the  causes 
for  ordsuning  and  establishing  the  constitution  of  the  United 
States.  This  heresy,  though  not  dead,  is  at  present  asleep;  and 
certainly  it  is  not  improper  to  say,  that  those  who  had  thus 
wandered  from  the  tiue  faith,  ought  not  to  be  regarded  as  or- 
thodox expounders  of  our  constitution.  On  this  point  I  wiU 
submit  one  more  remark. — ^There  is  no  temerity  in  saying  that 
the  constitution  is  now  better  understood,  than  it  was  in  1789. 
It  would  be  indeed  strange,  if  such  were  not  the  fact.  We  have 
had  25  years  to  examine  it  in  detail,  and  to  observe  its  prac^ 
tical  operation.  This  idea  is  very  distinctly  intimated  in  the 
i2d  volume  of  the  Federalist,  page  243.  To  that  volume  die 
court  is  referred,  and  will  not  therefore  be  troubled  with  my 
observations  on  the  subject. 

There  is,  however,  one  fact,  affording  so  striking  an  illustra- 
tion  of  the  truth  of  the  remark  just  made,  that  I  will  take  leave  to 
state  it.  Mr.  Pendleton,  whose  nsune  ought  never  to  be  mentionr 
ed  without  the  reverence  due  to  virtue  and  to  talents,  and  who 
k  uniformly  deyoted  to  the  service  of  his  country;  Mr.  P^n*- 
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dleton,  who  presided  so  long  and  so  ably  in  this  court,  and 
who  was  selected  by  the  distinguished  citizens  who  consti- 
tuted our  state  convention,  to  preside  over  their  deliberations, 
even  Mr.  ?•  is  represented  as  saying,  and  no  doubt  did  say, 
in  speaking  of  the  future  judiciary  of  the  United  States,  that 
**  the  first  experiment  probably  would  be  to  vest  in  the  Stale 
courts  the  inferior  federal  jurisdiction."   {Virginia  Debates^ 
p.  3670 — ^The  judicial  power  of  the  United  States  is,  by  the 
express  terms  of  the  constitution^  vested  ^^  in  a  Superior  court 
and  in  such  inferior  tribunals  as  congress  might,  fix>m  time  to 
time,  ordain  and  establish" — ^and  yet,  according  to  this  idea  it 
might,  by  latv^  be  vested  in  courts,  not  only  not  ao  ordained 
and  established,  but  ordained  and  established  by  another  go- 
vernment, and  responsible  to  that  other  government  alone.   I 
am  not,  however,  surprised  at  this  opinion,  erroneous  as  I  am, 
«ure  it  is.  The  mind  of  this  venerable  man,  pxxifoundly  occu- 
pied with  the  great  question  then  under  discussion  before  the 
nation,  on  the  fate  of  which  much, — ^who  can  say  how  much?—* 
of  its  liberty  and  prosperity  depended,  could  not  dwell  on 
those  insulated  points,  which  we  have  now  leisure  to  examine 
under  all  their  aspects  and  in  all  their  relations. 

Taking  the  constitution  then,  thus  understood,  as  our  guide, 
we  will  examine  those  two  classes,  by  which  the  25th  sect.  o( 
the  judicial  law  is  said  to  be  completely  justified. 

Mr.  Wirt  is  under  some  doubt  as  to  the  principle  of  con^ 
struction,  which  ought  to  be  applied  to  the  ccmstitution.  He  is 
at  a  loss  to  decide  whether  the  constitution  ought  to  be  re* 
garded  as  a  compact  or  a  statute,  and  seems  to  think  that  the 
rule  of  construction  would  vary  according  to  the  character  of 
the  instrument.  Be  it  so. — But  I  will  not  stop  to  engage  in 
this  inquiry,  nor  enter  into  a  detail  showing  in  what  parts  the 
constitution  of  the  United  States  ought  to  be  considered  aa  sta- 
tutory or  conventionaL  In  relation  to  the  present  question,  and 
in  relation  to  die  most  important  questions  that  have  occurred^ 
or  cdn  occur,  it  is  neither  the  one,  nor  the  other,  but  a  grant 
of  power — ^a  grant  of /ower  by  the  people,  for  their  own  benefit 
only — ^not  to  any  individual,  or  class  of  individuals,  but  to 
those  among  themselves,  whom  they  may  think  proper  to  selec(> 
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from  generation  to  generation,  for  the  administration  of  Aeir 
national  concerns.  In  this  view  of  the  subject,  it  is  manifesf  thM 
it  would  be  idle  to  resort  to  any  of  those  technical  rules  of  con- 
struction, which  relate  to  grants  between  individuals.  The  dif- 
ference between  this  case  and  ordinary  cases,  is  obvious  and 
essential.  In  the  latter  there  are  two  parties;  neither  of  whom 
has  a  right  to  decide.  The  law  therefore  must  decide  for  them. 
But  in  this  case,  there  are  not  two  parties. — In  other  countries, 
indeed,  the  governors  and  the  governed  form  tw6  clashes  dis- 
tinct from  each  other  in  situation,  feeling  and  interest.  But 
here  our  constitution  recognises  no  party  but  the  people;  ^d 
they  who  are  called  on  to  ascertain  its  meaning,  ought  to  de- 
cide according  to  the  real  and  obvious  intention  of  those  who 
are  the  source  of  all  le^timate  po'^er — who  gave  and  can  take 
away — who  created  and  can  destroy. 

But  Mr.  Wirt  himself  has  repeatedly  conceded  the  proposi- 
tion, that  no  power  ought  to  be  exercised,  but  that  which  is  ex- 
pressly given,  or  is  necessary  to  carry  a  given  power  into  ef- 
fect. After  this  concession  Mr.  W.  might  have  spared  himself 
the  trouble,  of  searching  further  for  the  true  principle  of  con- 
struction. He  has  granted  all  that  the  most  rigid  expounder  of 
the  constitution  can  require.  He  has  conceded  the  very  point 
contended  for  in  the  first  preliminary  remark  addressed  by  me 
to  the  court— the  point  so  clearly  stated  and  so  ably  supported  in 
the  report  of  the  committee  of  the  legislature  of  Virginia,  in 
the  year  1799,  in  reply  to  the  answer  of  the  legislature  of  Mas- 
sachusetts, to  the  resolutions  of  the  preceding  se^sibn.  This 
report  is  so  well  known,  and  a  knowledge  of  die  principles 
which  it  inculcates  so  widely  diffused,  that  it  would  be  a  waste 
of  time,  to  go  through  the  process,  by  which  thie  proposition 
conceded  by  Mr.  W.  is  demonstrated  to  be  true. 

This  being  our  mutual  understanding  on  thii  {)oint,  we  both 
proceed  to  apply  it  to  those  ckdms  of  the  constitution  on  which 
the  present  question  depends. 

The  first  clause  relied  on,  is  the  first  paragraph  of  the  2d 
sect,  of  the  3d.  art.  which  is  m  these  Wbrdsl— **  The  judiciid 
powet  shall  extend  to  all  cases  in  law  and  equity,  arisingund^r 
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this  constitution,  the  laws  of  the  United  States,  and  treatits 
made,  or  which  shall  be  made,  under  their  authority;  to  all  cases 
affecting  ambassadors,  other  public  ministers  and  consuls;  to  all 
cases  of  admiralt)'  and  maritime  jurisdiction;  to  controversies  to 
which  the  United  States  shall  be  a  party;  to  controversies  be- 
tween two  or  more  states,  between  a  state  and  citizens  of 
another  state,  between  citizens  of  different  states,  between  citi- 
zens of  the  same  state  claiming  lands  under  grants  of  different 
states,  and  between  a  state,  or  the  citizens  thereof,  and  foreign 
states,  citizens,  or  subjects." 

From  these  words,  Mr.  W.  contends  that  congress  have  a 
right  to  extend  the  judicial  power  of  the  United  States,  to  all 
the  specified  cases,  according  to  their  discretion.  On  this  sub- 
ject he  advances  a  position,  which  I  am  not  disposed  to  con- 
trovert. He  advances  as  a  position  universally  true,  that  where 
a  power  is  given  to  congress,  the  mode  of  exercising  that 
power  is  left  to  their  discretion;  and  he  illustrates  his  argu- 
ment by  putting  a  case,  where  a  power  is  expressly  given 
to  congress — ^to  provide  for  calling  out  the  militia,  which 
power  he  conceives,  is  to  be  exercised  in  the  mode  which 
they  may  deem  most  expedient.  Without  stopping  to  in- 
quire whether  many|  illustrations  rather  more  opposite  might 
not  have  been  drawn  from  the  constitution,  I  am  ready  to  con- 
cede every  thing  which  the  argument  requires. 

Now  it  will  be  remembered,  that  on  this  very  part  of  the 
subject,  Mr.  Wirt  spoke  with  all  his  usual  eloquence,  and  more 
than  his  usual  confidence.  He  seemed  suspicious  that  his  op- 
ponents would  shrink  from  this  part  of  the  inquiry.  He  there- 
fore called  peremptorily  for  a  refutation  of  this  argument,  and 
challenged  his  adversaries  to  attempt  it. 

I  accept  this  challenge,  and  offer,  without  hesitation,  the  fol- 
lowing refutaUoa: — ^His  proposition  is,  that  where  a  power  is 
given  to  congress,  they  may  exercise  it  in  the  mode  which  they 
deem  best.  This  I  have  already  conceded — but  the  concession 
is  utterly  worthless  and  unavailing  to  Mr.  W.  unless  he  can 
show,  that  there  has  been  on  this  very  subject,  a  delegation  of 
power  to  congress.   Unless  he  does  this,  he  does  nothing.  He 
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does  not  bring  his  case  within  the  operation  of  the  mle,  about 
which  we  are  both  i^greed.   Now  ttie  fact  is,  that  in  that  part 
of  the  section  now  under  consideration,  there  is  no  grant  of  le* 
gislative  power.  In  the  order  of  debate,  tiiis  obvious  point  has 
been  entirely  overlooked.    If  instead  of  the  words  really  used, 
tile  constitution  had  said,  ^  Ctmgress  shall  have  power  to  ex* 
tend  the  judicial  power  of  the  United  StateSy^  to  the  cases 
enumerated,  there  would  have  been  some  plausibility,  perhi^ 
force,  in  die  argument,  if  die  question  turned  on  that  clause  only* 
But  die  constitution  does  not  speak  this  language.   The  Ian- 
guagre  really   spoken,  is   essentially  Afferent;    so  far  from 
amounting  to  a  grant  of  legislatit^e  power,  the  mode  of  exer- 
cising which  might  be  discretionary,  like  that  of  calling  out  the 
militia;  it  is  a  grant  of  judicial  power  only,  which  congress 
cannot  touch.   It  constitutes  a  grant  and  definition  of  judicial 
power,  incorporated  in  the  federal  government,  over  which 
congress  has  no  control.  They  can  no  more  aker  tiiis  constitu- 
ticmal  definition  of  judicial  jurisdiction  or  power,  than  tiiey  caB 
alter  the  constitutional  defimtion  of  treason— a  project  once  set 
on  foot,  but  speedily  abandoned. 

The  doctrine  then  for  which  I  contend  is  simply  this;  that 
aithough  it  be  true,  that  where  power  is  given  to  congress  to  do 
a  particular  act,  such,  for  instance,  as  borrowing  money  on  the 
credit  of  the  United  States,  the  means  oi  effecting  this  object, 
are  entirely  at  their  discretion,  it  does  not  follow,  and  is  ndt 
true,  that  where  no  legislative  power  is  given,  where  on  the 
cckntrary,  die  constitution  has  itself  defined  the  cases  to  which 
die  judicial  power  of  the  United  States  shall  extend,  congress 
have  any  right  to  prescribe  the  mode  in  which  it  shall  be  ex- 
tended.      ^ 

It  is  certain  that  congress  are  not  expressly  authorized  Iby  the 
constitution  to  prescribe  the  mode,  in  which  the  judicial  power 
of  the  Umted  States,  shall  be  extended  to  cases  of  federal  cog^ 
nizance — and  it  is  equally  clear,  that  the  power  ascribed  to 
them  by  the  argument  of  Mr.  W.  is  not  necessary  to  carry  any 
power  existing  under  the  constitution  into  ^effect.  If  diis  be 
No.  XXIII.  3D 
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true,  tke  dmiifffH^"  upon  Mr.  Wirt^s  own  principles  ia  at  411 
end. 

To  aacert^n  whether  this  be  true  or  not,  let  us  see  how  the 
judical  power  will  stand  on  the  constitution  alane^  without  this 
legislative  power  in  congress. 

The  true  meaning  of  the  recited  clause  is,  that  the  courts  of 
the  United  States  shall  have  cognizance  of  certwi  cases,  not 
excluuvcy  but  concurrent  wttfa  the  courts  of  the  several  stales. 
It  has  never  jet  been  contended,  that  the  words  ^^  die  judicial 
power  of  the  United  States  shall  extcnd^^  &c.  gave  to  the  fede- 
ral courts,  exclusive  jurisdiction.  The  state  courts  had  juris* 
diction  before.  But  for  the  federal  government,  that  jurisdic- 
tion would  have  been  necessarily  exclusive.  When,  therefore, 
the  oMistitution  used  the  wordji  before  mentioned,  it  would  mean 
no  more  than  this:  that  certain  clssses  of  cases  which  before  it^ 
adoption,  must  of  necessity  have  beoi  broug)iit  into  the  stale 
courts^  mig^  be  brought  before  the  fcderal  tribunals.— 4f 
brought  there,  the  courts  had  jurisdiction  over  them  by  the  »- 
press  words  of  the  constitution.  But  if  they  should  be  brought 
in  the  state  courts,  whose  jurisdiction  was  anterior  to  the  tmr 
istence  of  the  constitution,  and  entirely  independent  of  it  afta** 
,  wards,  they  would  be  rifhib/  in  court,  and  mtg^t  be  finally  dg* 
cifkJp  The  jurisdiction,  then,  of  the  federsl  and  slate  tribu- 
nals being  concurrent,  that  is,  standing  on  equal  i^uod,  each 
claiming  to  decide  what  is  brought  before  it,  and  claiflungiio 
.nsore,  it  is  manifest  that  the  words  and  mewing  of  the. consti- 
tution are  satisfied,  if  every  case  stated  in  the  constitution  can 
be  originated  in  the  federal  courts;  smd  it  is  equally  clear  thait 
there  can  be  no  necessity  for  any  sort  of  legislative  interposi- 
tion on  the  subject.  The  judicial  power  of  the  United  Stales 
does  not  extend,  in  the  proper  sense  of  that  word,  that  ia,  con- 
cuirently  with  the  judicial  power  of  the  states,  without  the  ai4 
of  the  legislature,  to  all  the  enumerated  cases. 

But  it  may  be  said,  that  there  is  another  alignment,  of  a  $i» 
milar  aspect,  on  this  subject,  which  it  may  be  more  <tiScult  I9 
repel.  It  may  be  presented  in  this  form.  The  constitution  de- 
clares, that  ^^  the  judicial  power  of  the  United  States  shall  ex- 
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tend'*  to  certain  cases;  and  the  8th  section  of  the  first  artide,  , 
expressly  authorizes  congress  to  pass  not  only  all  laws  necessary 
and  proper,  to  carry  into  execution  the  foregoing  powers;  that 
iSy  the  powers  expressly  granted  t^  that  body,  but  ^*  all  other 
powers  vested  by  this  constitution  in  the  government  of  the 
United  States,  or  in  smy  department  or  officer  thereof-**  Con- 
gress, dierefore,  it  may  be  said,  have  a  right  under  this  clause, 
to  make  a  law  for  the  purpose  of  extending  this  judicial  power 
of  the  United  States,  to  every  class  of  the  enumerated  cases^ 
although  without  the  aid  of  such  law,  they  would  be  inaccessi- 
ble by  federal  jurisdiction. 

I  regret  that  in  answering  this  argument,  I  am  obliged  to 
touch  in  my  progress,  at  a  point,  not  indicated  in  the  invitation 
given  by  the  court.  It  cannot,  however,  in  this  part  of  our 
journey  through  the  cause,  be  easily  avoided. 

Now,  let  it  be  observed,  that  there  are  only  two  classes  of 
cases,  which  are  not  within  the  reach  of  the  federal  tribunals, 
without  the  aid  of  a  law;  two  only^  that  is,  cases  depending 
before,  and  cases  decided  by  a  state  tribunal.  All  other  cases 
of  federal  cognizance,  are  within  reach  of  the  judicial  power  of 
the  United  States,  by  the  help  of  the  constitution  only.  These 
tiro  classes  of  cases,  are  to  be  placed  there  by  law.  Does  not 
this  foct,  the  necessity  of  passing  a  law  to  operate  especially  on 
tBem,  show  distinctly  that  they  ought  to  have  been  left  un- 
touched? If  the  power  of  the  constitution  itself  announced  in 
these  high  terms,  **  the  judicial  power  of  the  United  States 
shall  extend^  does  not  bring  these  cases  before  the  federal  ju« 
diciary,  can  a  law  effect  it?  Can  a  law  give  jurisdiction  where 
the  constitution  cannot? 

The  proposition  that  the  federal  and  state  tribunals,  have  a 
concurrent  jurisdiction,  in  relation  to  the  eniunerated  cases, 
never  having  been  denied,  will  be  assiuned  to  he  true.  Now, 
in  my  humble  opinion,  as  already  expressed,  concurrence  im- 
plies, on  this  subject,  equality:  that  is,  that  each  court  shall 
entertain  jurisdiction  of  the  cases  originated  before  it,  and  this 
is  its  meaning  in  relation  to  the  concurrent  jurisdiction  of  the 
fedend  courts.  Cases  brought  before  them^  are  never  removed 


396 

k4o  the  ftaie  couftB.  Cmt»dtaAedhjthfm^w[tixiidiyiK^ 
ecL  But,  it  seema  that  a  little  more  is  meant.  In  rdation  to  the 
federal  courts,  it  further  means,  that  they  may  take  co^^uzance 
of  causes,  removed  from  a  state  tribunal  before  trial,  or  revise 
them  afterwards  by  appeal.  It  is  not,  auireover,  apparent,  that 
the  s^Une  reasoning,  which  justifies  the  extension  of  the  judicial 
power  of  the  United  States,  to  these  cases,  in  this  way,  would 
justify  its  extoision  in  any  way,  and  pve  to  congress  a  poirer 
to  transfer  by  law,  every  case  of  fedjeral  cognisance,  bnmg^ 
before  a  state  tribunal,  within  the  pale  of  the  federal  jurisdic- 
tion. According  to  the  doctrine  advanced  by  Mr.  Wirt,  as  to 
the  discretion  of  congress  in  selecting  the  mode  of  eBFecting  an 
object,  such  would  inevitably  be  the  result. 

But  let  us  examine  this  point  more  minutely.  ^^  The  judicial 
power  of  the  United  States  shall  extend,'*  &c.  Now,  admit  that 
congress  have  a  right,  under  the  8th  section,  to  make  a  law 
for  the  purpose  of  carrj^ing  into  effect  the  judicial  power  of  the 
United  States.  Let  them  have  this  power,  and  to  what  does  it 
amount?  The  judicial  power  of  the  United  States,  is  by  the 
constitution,  concurrent  with  that  of  the  states,  and  so  it  must 
remain.  But,  this  argument  goes  to  show,  that  it  may  be  exdu' 
sive  and  supreme. 

A  further  remark  on  this  point  is  submitted.  The  ai^giMMnt 
here  controverted  supposes  that  congress  have  a  rig^  to  ex* 
tend  the  judicial  power  of  the  United  States  to  all  cases  in  the 
enumerated  classes,  though  depending  before,  or  decided  by  a 
state  tribunaL  Thus,  these  words — ^  the  judicial  power  of  the 
United  Sutes  shall  extend^^  &c.  niean  thsU  congress  shall  have 
power  to  pass  laws  for  the  removal  into  the  tribunals  of  the 
United  States,  of  causes  depending  before  a  state  tribunal,  and 
to  give  to  the  former  an  appellate  jurisdiction  over  the  latter. 
That  a  power,  so  delicate  in  its  duuvcter,  and  so  inqxHtant  in 
its  effect,  should  have  been  intended  to  be  conveyed  in  this  co- 
vered, subterraneous  way,  it  is  impossible  to  believe* 

It  may  also,  with  propriety,  be  said  that  the  constitution  of 
the  United  States,  when  speaking  of  the  cases  to  which  the 
judicial  power  shall  extend,  must  be  considered  as  referring  to 
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^buB^gdnes.  Novr,  cafes  dedded  cannot  be  regarded  aa  ex-^ 
isting  cases.  The  oripnal  case  is  merged  in  the  decision.  A 
bond,  on  which  a  judgment  is  obtained,  is  swallowed  up  by  the 
judgment. 

It  is,  however,  unnecessary  to  press  this  point  more.    Ac* 
cording  Id  my  view  of  die  subject,  every  argument  founded 
on  die  cbuMe  of  die  constitution  now  reviewed,  is  irrelevant. 
The  question  befoi^  this  court  is,  whether  the  Supreme  court 
of  tlie  United  States  has  appellate  power  over  diis  court,  the 
SiJ^K^eme  court  of  a  state?  Now  this  question  is  decided  by  a 
different  clause  of  the  constitution,  by  which  the  orig^nd,  as 
well  as  appeUate  jurisdiction  of  the  Supreme  court  is  com- 
pletely defined;  and  if,  from  a  fair  exposition,  it  appears  diat 
tile  S«q>reme  court  has  not  constitutionally  appellate  jurisctic- 
tkm  over  the  state  tribunals,  it  is  manifesdy  a  waste  of  time  to 
cngfige  in  a  regular  refutation  of  arguments,  introduced  to 
ptOT'e  that  congress  wiH  bestow  it. 

.  This  brings  us  to  the  second  ground  taken  by  the  counsel 
Jbr  die  appellee.  They  say  that  the  second  paragraph  of  the 
second  section  of  the  third  article  ot  the  constitution  of  die 
United  Slates,  in  these  words — ^  In  all  cases  affecting  ambas- 
aadois,  other  public  ministers,  and  consuls,  and  diose  in  which 
a  state  shall  be  party,  the  Supreme  court  shall  have  original 
jurisdiction;  in  all  the  other  cases  before  mentioned,  the  Su- 
preme court  shall  have  appellate  jurisdiction,  both  as  to  law 
nnd  fact,  with  such  exceptions,  and  under  such  regulations  as 
the  congress  shall  make,^--«gives  to  die  Supreme  court  of  the 
United  Stales  an  i^pellate  jurisdiction  over  the  tribunals  of  a 
state,  as  well  as  over  the  inferior  tribunals  of  the  United 


Various  conuderations  present  diemselves  at  once,  in  oppo* 
aiticm  to  diis  doctrine.    Hiey  shall  be  briefly  stated. 

1«  The  object  of  the  constitution,  in  this  clause,  is  obviously 
to  designate  die  cases  in  which,  and  not  the  courts  aver  which 
tlie  Supreme  court  shall  have  appellate  jurisdiction.  There  is 
ma  a  wcHPd  sud  about  courts. 
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2.  Hie  power  now  claimed  is  of  a  chancter  faoA  dcBcale 
and  peculiar:  the  first,  because  it  is  to  be  exercised  by  a  de- 
partment of  one  government  over  a  department  of  anodicr; 
and  peculiar,  because,  as  was  beiwe  remarked,  it  iHtrbducet 
an  anomaly  into  our  system,  which  it  was  veiy  easy  lo  av<Hd. 
Now,  is  it  to  be  believed  that  a  power  of  diis  kind,  if  reaBf 
intended  to  be  given,  would  have  been  left  to  depend  onco^ 
jecture  or  inference?  This  cannot  be  believed:  on  die  contrary^ 
die  evidence  to  be  collected  from  the  conatitution  itself  proves, 
tJbat  if  this  power  had  been  intended  to  be  cao£etred  on  the 
Supreme  court  of  the  United  States,  the  terms  used  wwiA 
have  distincdy  and  expressly  referred  to  it.  The  language 
would  have  been  as  clear  as  that  of  the  following  8entcnce>^ 
^  In  all  the  other  cases  before  mentioned,  whether  dedded  bf 
an  inferior  tribunal  of  the  United  States,  or  by  any  court  of  a 
atate,  the  Supreme  court  shall  have  i^pellate  jurisdiction,"  hue* 

An  example  of  the  evidence  hete  alluded  to  is  furnished  by. 
the  very  secdon  before  us.  Although  it  might  be  faiily  infer- 
ed,  from  this  section,  that  congress  were  to  ordain  and  eslab* 
lish  inferior  tribunals,  yet  a  power  for  that  purpose  is  eaqxeasly 
given,  in  so  many  words,  by  the  eighdi  section  of  the  fint 
artide* 

Anod&er  example  is  furnished  even  by  the  dause  itselfi  Tho 
constitution  meant  to  bestow  on  the  Supreme  court  a  general 
appellate  jurisdiction  over  its  own  inferior  tribunals,  bodi  as  to 
law  and  fact  It  therefore  says,  that  it  shall  have  appeUaie 
jurisdiction,  both  as  to  law  and  feet. 

Other  instances  of  this  kind  might  be  selected;  buet  these  aie 
Bufficient.  They  show  diat  where  power  was  meant  to  be  gii^ 
it  was  given  in  plain  terms,  and  not  left  to  be  cunning^  de* 
duced,  from  general  terms,  actually  ^applied  to  a  diflForaHt  sub- 
ject. Yet,  in  defiance  of  all  dus,  and  in  defiance,  too^  of  the 
general  character  and  policy  of  the  constitution,  we  are  called 
on  to  say  that  the  constitution,  when  speaking  of  the  cases  in 
which  the  Supreme  court  should  have  appellate  poweTti  was 
thinking  of  federal  and  state  courts,  and  by  tiiese  words 
to  subject  the  latter  to  the  jurisdiction  of  the  former. 
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S.  It  has  been  conceded  that  power  must  be  expressly  given. 
Nov,  in  die  present  case,  there  is  not  a  single  word  expressly 
applicaUe  to  state  tribunals. 

But  it  may  be  said  that  the  terms  of  the  constitutio<i,  diough 
general,  are  express,  and  that  the  general  terms  include  this 
case.  In  iUustratibn  of  this  idea,  it  may  be  further  said,  that 
there  is  no  express  delegation  to  the  Supreme  court  of  appel- 
late jurisdiction  over  the  inferior  courts  of  the  United  States; 
yet  it  has  this  jurisdiction  over  them. 

The  fgentnl  terms  of  the  constitution,  therefore,  embracing, 
as  is  admitted,  an  appellate  jurisdiction  over  the  inferior  courts 
of  tlie  United  States,  may,  on  the  same  principle,  be  said  to 
embrace  die  jurisdiction  in  question.  This  I  conceive  to  be 
tlie  strongest  argument  that  can  be  urged,  in  support  of  the 
f^^pcsDate  pretensicms  of  the  Supreme  court  of  the  United 


The  considerations  already  suggested  may  be  used  with 
great  fence  against  die  argument  just  stated.  My  own  im* 
pression  is,  that  they  are  conclusive.  But  there  is  an  additional 
venucrk,  too  important  to  be  passed  by. 

AB  words,  oral  or  written,  die  construcdcni  of  which  is  ju- 
lii^aUy,  or  even  rationally  investigated,  must  be  referred  to 
the  sdtject  matter.  Although  it  be  true  that  general  terms  ai^ 
to  be  generally  understood,  still  their  generality  must  be  re- 
atrieted  to  the  subject  to  ¥rhich  the  speech  or  writing  relates. 
lUuatrations  of  this  elementaiy  and  obvious  principle  would  be 
superfluous  in  diis  court,  and  in  ordinary  cases,  perhaps  im- 
proper* But  this  is  not  an  ordinary  case;  and  the  court  will 
ttaerefeve  induce  me,  whik  I  mention  two,  furnished,  among 
mwiy  oibera,  1^  the  constitution  itself— one  of  them  by  the 
acrt:tioB  under  consideration. 

'^  The  trial  of  aU  crimes^  except  in  cases  of  impeadunent, 
altfill  be  fay  jury."  What  crimes?  The  expression  is  general: 
ia  no  excepti<m.  Yet,  that  the  constitution  meant  ^  all 
committed  ag^nst  the  United  States,*^  it  would  be  as 
idle  to  attempt  to  prove,  as  it  would  be  absurd  to  deny. 
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^^  In  all  criminal  prosecutions,  the  accuised  shall  enjoy  the 
right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of  die 
state  and  district,  &c/'  It  is  equally  clear  that  the  words  ^  al 
criminal  prosecutions'^  mean  those  only  which  are  instituted  oa 
the  part  of  the  United  States. 

This  plain  reasoning  at  once  detects  and  exposes  the  fidkcy 
of  the  argument  under  consideration.  The  section  on  which 
it  relies  speaks  of  the  judicial  power  of  the  United  States  only. 
The  clause  in  question  speaks  of  the  courts  of  the  United 
States  only — ^the  Supreme  court  of  the  United  States,  and  such 
inferior  tribunab  as  congress  might  establish.  The  rdation  be- 
tween these  courts,  as  supreme  and  inferior,  is  distincdy  an- 
nounced. They,  and  the  distribution  between  them  of  die  ja* 
dicial  power  of  the  United  States,  constituted  the  subject  mat- 
ter. When,  therefore,  iqipellate  jurisdiction  is  given  to  die 
Supreme  court,  that  appellate  jurisdiction  must  be  considered 
as  extended  over  the  inferior  federal  tribunals,  which  had  been 
mentioned,  and  not  over  state  courts,  about  which  not  a  word 
had  been  ssud. 

This  construction  of  the  constitution,  limiting  the  i^jpeOate 
power  of  the  Supreme  court  to  federal  tribunals,  is  irreaistiUy 
enforced,  by  an  argument  deduced  from  the  power  given  to 
congress  to  make  such  exceptions  and  regulations  concerning  it 
as  they  might  deem  proper.     Is  it  not  obvious  that  this  appel- 
late power  was  understood  to  be  within  the  reach  of  congres* 
sional  regulation  and  control?    And  is  it  not  so,  provided  die 
restriction  for  which  I  contend  be  adopted?    But  if  the  appel- 
late power  of  the  Supreme  court  be  extended  to  state  tribonab, 
why  then  it  follows  that  congress  must  have  die  power  of  re- 
gulating the  proceedings  of  state,  as  well  as  federal  courts;  a 
power  never  yet  exercised,  nor  even  claimed,  but,  on  die  con- 
trary, very  distincdy  disavowed.    Congress,  in  relation  to  the 
appellate  power  of  the  Supreme  courts  over  dieir  inferior 
courts,  have  established  several  regulations.  By  the  nineteendi 
section  of  the  judicial  act,  they  have  directed  diat  the  fads 
shall  appear  on  the  record.    By  the  thirtieth  section,  they  have 
directed  that  the  evidence  shall  be  recorded,  and  authorized  a 
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recourse  to  it,  where  the  witnesses  cannot  be  ph>cured«  These 
regulations,  however,  and  indeed  all  prescribed  by  that  act,  re- 
late exclusively  to  the  federal  courts.  Not  one  word  is  said 
that  haa  any  relation  to  the  state  courts.  The  right  oi  appeal 
from  them  is  asserted,  but  no  regulation  is  attempted.  None; 
I  mean  affecting  the  trial  or  previous  proceedings. 

There  is  not  only  no  regulation  concerning  appeals  from  the 
state  courts,  of  the  description  just  mentioned;  but  thtre  is  no 
attempt  to  provide  a  remedy,  in  case  this  appellate  power  should 
be  controverted  or  opposed.  Collision  between  the  federal  tri- 
bunals is  foreseen,  and  the  evil  is  corrected  by  mandamus  or 
prohibition:  but  in  case  of  collision  between  the  federal  and 
state  tribunals,  no  remedy  whatever  is  provided.  The  know- 
ledge, on  the  part  of  congress,  that  no  remedy  could  be  provid- 
ed, ought,  it  would  seem,  to  have  admonished  them  that  tiiey 
had  gone  too  far. 

This  remark  suggests  anotiier,  hot  unworthy  of  notice.  If 
the  framers  of  the  constitution  had  really  meant  to  confer  this 
appellate  power  on  the  Supreme  court  of  the  United  States, 
tliey  would  not  only  have  said  so  in  plain  language,  but  they 
would  have  provided  some  means  for  upholding  the  authority 
of  the  general  government,  in  case  of  disagreement.  A  case 
of  such  importance  would  have  been  provided  for  in  the  con- 
stitution itself. 

The  foregoing  arguments,  if  sound,  establish  the  position, 
that,  by  the  constitution,  the  Supreme  court  of  the  United 
States  has  no  appellate  jurisdiction  whatever  over  the  tribimals 
of  a  state.  The  argument  now  to  be  urged,  is  intended  to 
show  that«  even  if  an  appellate  power  does  exist,  it  cannot  be 
exercised  in  the  manner  and  form  prescribed  by  this  mandate. 
This  proposition,  however,  not  being  of  much  importance  ex- 
cept in  tiiis  case,  will  not  be  extensively  discussed. 

By  the  first  section  of  the  third  article  of  the  constitution, 
^  the  judicial  power  of  the  United  States  is  vested  in  one  Su- 
preme court,  and  in  such  inferior  tribunals  as  congress  may, 
from  time  to  time,  ordain  and  establish.*'  Being  vested  in  them 
,  No.  XXIIL  S  E 
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hy  the  constitution,  it  must  remain  in  tliem  exclusively  and  for 
ever.     What  the  constitution  has  fixed,  no  law  can  change. 

What  then  is  the  character  of  the  power  which  this  court  is 
required  to  assume  and  to  exercise?  It  is  emphatically  a  judicial 
power.  It  is  a  power  to  enter  upon  record  a  judgment,  al- 
though the  record  of  this  court  shows  that  a  judgment,  final 
and  conclusive,  as  fat  as  the  judicial  power  of  the  state  vested 
in  this  court  is  concerned,  has  already  been  entered.  In  en- 
tering then  the  judgment  prescribed,  this  court  would  not  act 
by  virtue  of  any  judicial  power  derived  from  the  state.  That 
power  has  been  exercised,  and  tlie  judgment  is  beyond  its 
reach.  If  then  a  new  judgment  is  entered,  the  court  must  act, 
not  by  virtue  of  the  judicial  power  of  the  state,  but  by  virtue 
of  the  judicial  power  of  the  United  States.  But  this  is  impos- 
sible, that  power  being  by  the  court  vested  exclusively  in  the 
federal  tribunals. 

The  difficulty  will  not  be  obviated  by  proving  the  act  requir- 
ed to  be  done  to  be  of  a  ministerial,  and  not  of  a  judicial  cha- 
racter, unless  it  can  be  also  proved,  that  congress  has  a  right 
to  impose  ministerial  duties  on  the  state  judges.  Tliis  will 
hardly  be  affirmed.  Duties  of  this  description  cannot  be  im- 
posed even  on  federal  judges.  This  point  has  been  settled 
by  the  judges  of  the  Supreme  court. 

On  this  first  question  I  shall  add  no  more.  Whatever  the 
decision  may  be,  the  discussion  will  be  useful.  It  is  that  sort 
of  recurrence  to  fundamental  principles,  so  forcibly  recom- 
mended by  our  state  bill  of  rights. 

On  the  second  question  I  have  but  little  to  offer.  It  was 
scarcely  touched  by  Mr.  Wirt,  and  I  see  no  reason  for  depart- 
ing  far  from  his  example. 

Mr.  Leigh's  leading  position  is,  that  the  Supreme  court  is 
alone  competent  to  decide,  concerning  the  extent  of  its  own 
jurisdiction.  His  reasoning,  I  understand  to  be  this:  wherever 
there  is  a  concurrent  jurisdiction  between  the  federal  and  state 
tribunals,  they  form  so  far  one  judiciary  system;  they  consti- 
tute one  whole.  The  Supreme  courts  of  the  United  States  be- 
ing at  die  head  of  the  system,  must,  like  aU  other  Supreme 
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courts^  decide  in  the  last  resort;  anddmt  court  faaviag  deci&d 

this  question,  no  inferior  tribunal  ought  to  controvert  the  deci- 
sion. 

Every  part  of  this  proposition  is  pregnant  with  error.  It  is 
denied  that  the  federal  and  state  judiciaries  form  one  system, 
or  constitute  one  whole,  on  any  ground  whatever,  and  roost 
especially  on  tlie  ground  of  concurrent  jurisdiction.  The 
naked  fact  of  concurrent  jurisdiction  implies  no  connexion. 
The  county  and  corporation  courts  have  a  concurrent  jurisdic* 
tion;  but  no  relation,  no  connexion  whatever.  They  are  cre- 
ated by  the  same  power,  and  amenable  to  the  same  government. 
Still  there  is  no  point  of  contact  between  them.  But  the  fede- 
ral and  state  tribunals  derive  their  existence  from  different 
sources^  and  are  amenable  to  diiferent  governments.  Yet,  ac- 
cording to  Mr.  Leigh,  the  fact  alone  of  their  having  a  concur- 
rent jurisdiction,  implies  not  only  relation,  but  pre-eminence 
on  one  side.  Now,  in  my  estimation,  it  implies  equality;  and 
I  see  no  more  reason,  taking  this  fact  solely  into  view,  for 
making  the  state  courts  parts  of  the  federal  judiciary,  so  as  to 
give  the  latter  an  appellate  jurisdiction  over  them,  than  for 
making  the  federal  courts  parts  of  the  state  judiciary. 

Mr.  Leigh  appears  to  be  mistaken,  also,  as  to  the  fact  that 
this  question  has  been  decided  b>  the  Supreme  courts.  The 
cases  adduced  by  him  I  have  since  examined.  They  only 
prove  that  the  jurisdiction  now  claimed  has  been  exercised, 
but  not  that  the  question  now  discussed  has  been  decided.  In 
truth,  the  point  was  never  presented  to  the  court. 

But  if  it  had  been  decided  after  argument,  this  court  would  , 
not  be  bound  by  the  decision.    The  judges  would  approach  it 
with  great  respect,  examine  it  with  great  care,  reflect  upon  it 
long  and  intensely;  but  after  all  they  would  decide  as  duty  and 
conscience  prescribed. 

It  is  true  that  if  this  court  were  to  decide  any  question  con- 
cerning its  own  jurisdiction,  the  decision  would  be  admitted 
by  all  the  state  tribunals,  however  exceptionable  it  might  be 
deemed.  It  would  be  admitted,  and  ought  to  be  admitted,  be- 
cause this  is  the  Supreme  court  of  the  country;  and  this  is  the 
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Supreme  court  from  no  other  circmnstance  lliaD  this^— diat  it 
decides  in  the  last  resort,  and  has  the  power  to  enforce  its  de- 
cisions  agsunst  all  the  inferior  tribunals  of  the  commonwealth. 
But  Mr.  Leigh's  argument  gratuitously  bestows  a  supremacy 
on  th^  Supreme  court  of  the  United  States,  in  relation  to  this 
court,  although  the  essence  of  the  question  is,  whether  it  has 
that  supremacy;  that  is,  whether  it  has  that  appellate  power 
which,  it  is  conceded,  would  constitute  a  superior  court. 

But,  supreme  as  this  court  unquestionably  b,  in  relation  to 
all  the  courts  of  this  state,  it  has  never  yet  sidd  that 
it  alone  is  competent  to  decide  a  question  concemmg  the  ex- 
tent of  its  own  juris<Uction.  In  fact,  one  court  must  often  de- 
cide concerning  the  jurisdiction  of  another.  If  the  court  which 
decides  happens  to  be  an  inferior  court,  its  error,  if  it  comnut 
one,  may  be  corrected.  But  still  it  has  decided*  If,  for  in* 
stance,  a  defendant  should  pray  an  appeal  from  the  county 
court  to  this  court,  his  application  would  be  rejected.  He 
would  be  told  that  this  court  has  no  immediate  aj^ellate  juris- 
diction over  a  county  court;  and  the  Justices,  I  presume, 
would  hardly  think  tiie  counsel  serious,  who  should  tell  them 
that  they  were  undertaking  to  decide  a  question  which  thia 
court  alone  was  competent  to  decide.  Illustrations  of  this  doG« 
trine  might  be  furnished  in  great  numbers;  but  it  is  unneces- 
sary to  suggest  them  to  this  court. 

Before  I  conclude,  I  will  notice  a  remark  from  Mr.  Leigh, 
which  ought  to  have  been  examined  in  a  preceding  part  of  tiiis 
inquiry.  He  said  it  had* been  decided  by  this  court,  that  a 
cause,  depending  in  a  state  court  against  the  citizen  of  anotiier 

a 

State,  might  be  transferred  before  a  federal  tribunal;  and  he 

I 

asked  why  this  removal  might  not  be  effected  after  judgment. 

It  would  be  useless  to  repeat  what  has  been  already  said 
concerning  this  power  to  remove  before  judgment.  I  will 
barely  mention  to  tiie  court,  that  in  case  of  Brown  v«  Cvpptr 
and  Wtse^  I  was  of  counsel  for  t^ie  appellant,  and,  in  fact,  tiie 
only  counsel  in  the  cause;  and  I  am  perfectiy  assured  that  the 
caiie  was  argued  and  decided  upon  the  law,  and  the  law  alon^ 
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No  doubt  of  its  validity  was  suggested*  In  this  MUemeat 
t  am  justified,  not  only  by  my  own  recollection,  but  by  the 
printed  report  of  the  case. 

One  more  remark,  and  I  have  done.  It  has  been  eloquently 
urged  that  it  is  important  that  all  questions,  involving  the  con* 
struotion  of  a  treaty,  should  be  decided  by  the  national  judi- 
ciary. It  may  be  so;  but  the  proposition  is  not  conceded. 
Whether  true  or  fiilse,  it  is  inunaterial  here.  We  are  inquiring 
into  the  meaning  oi  the  court;  not  what  the  court  ouj^t  to  be. 
Those  who  formed  the  court  were  not  of  this  opinion.  If  they 
had  been,  they  would  either  have  g^ven  an  exclusive  or  an  ap- 
pellate jurisdiction  to  the  court  of  the  United  States,  in  terms 
not  to  be  misunderstood. 

They  did  not  believe,  as  has  been  contended  here,  that  vio- 
lations of  treaties  by  judicial  decisions  constitute  the  most 
cammon  source  of  wars.  They  knew  better:  they  knew  that 
wars  spring  from  the  ambition  of  princes,  from  an  eagerness 
after  wealth,  as  well  as  fame,  always  indulged  by  the  military 
of  a  powerful  nation,  and  more  especially  from  the  monopolize 
ing  and  rapacious  spirit  which  commerce  never  fails  to  inspire. 
In  truth,  no  instance  is  recollected,  in  which  a  war  has  arisen 
from  a  decision  supposed  to  be  in  contraventidn  of  a  treaty. 
Judicial  decisions  are  not  between  states  and  empires,  but  in- 
dividuals. Their  clsums  are  too  trivial,  and  themselves  too 
obscure,  to  set  in  motion  those  strong  feelings  which  impel  na- 
rions  into  war.  The  people  of  this  country  did  not  wage  war 
against  Great  Britain,  because  of  the  decisions  of  sir  Wililam 
Scott,  repugnant  as  they  were,  not  to  a  treaty,  but  to  the  great 
law  of  nature  and  nations,  the  benefit  of  which  may  be  right- 
fully claimed  by  all  the  people  of  the  earth,  but  because  of  the 
orders  of  the  British  government — the  orders  in  council,  which 
established  a  new  law  of  nations,  as  iniquitous  as  it  was  new, 
and  which  the  judge  thought  proper  to  adopt  and  to  enforce. 

Cabell^  J.  This  was  originally,  an  ejectment  brought  by  David 
Hunter  against  Denny  Fairfax,  in  the  Winchester  district  coiut, 
for  a  tract  of  land  lying  in  that  part  of  Virginia,  commonly 


caUed  the  Northern  Neck.  In  that  court,  the  parties,  by  Acir 
counsel,  agreed  a  case  which  it  is  deemed  unnecessary  to  set 
forth  at  large.  It  will  be  sufficient  to  observe  that,  vifon  the 
case  agreed,  it  was  contended,  on  the  part  of  those  clainiing 
under  Lord  Fairfax,  that  Lord  Fairfax  being  a  citizen  of  this 
commonwealth,  and  seized  in  absolute  fee  simple  of  the  lands 
in  controversy,  died  in  December,  1781,  having  devised  his 
lands  in  the  Northern  Neck,  including  those  in  controversy,  to 
Denny  Fairfax;  who,  it  was  admitted,  was  bom  in  England,  in 
the  year  1750,  and  had  never  become  a  citizen  of  Virginia,  or 
of  any  of  the  United  States.  That  the  said  Denny  Fsdrfax 
was  capable  of  taking  and  holding  the  lands  devised  to  him, 
until  devested  by  an  inquest  of  office  or  some  equivalent  act; 
and  that  no  such  act  had  taken  place  prior  to  the  treaty  of  peace 
made  and  concluded  between  Cxreat  Britain  and  the  United 
States  of  America,  which,  it  Was  farther  alleged,  protected 
his  property  and  released  any  supposed  right  of  the  common- 
wealth to  the  lands  in  question. 

On  the  part  of  Hunter,  it  was  contended  that  Denny  Fair* 
fax,  being  at  the  time  of  the  devise  aforesaid,  and  ever  after, 
an  alien,  was  incapable  of  holding  lands  in  this  commonwealth; 
that  admitting  an  inquest  of  office  to  have  been  necessary  under 
the  general  laws  as  applying  to  ordinary  cases,  the  several  acts  ^ 
of  Assembly  stated  in  die  case  agreed,  respecting  the  mode  of 
acquiring  titles  to  certain  lands  in  the  Northern  Neck,  w&t 
equivalent  thereto,  and  supplied  the  place  thereof,  in  relaticm 
to  such  lands,  and  justified  the  grant  thereof,  made  by  the  com- 
monwealth to  Hunter  on  the  30th  of  April,  1789. 

The  district  court  of  Winchester,  on  the  24th  of  April,  1794, 
gave  judgment  upon  the  case  agreed,  for  Fairfax;  whereupon. 
Hunter  appealed  to  this  court,  and  Denny  Fairfax  having  died, 
the  appeal  was  revived  against  Philip  Martin,  his  heir  at  law 
and  devisee. 

The  cause  was  argued  in  May,  1796,  and  re-argucd  in  Octo- 
ber, 1809;  and  judgment  was  rendered  on  23d  April,  1810,  re- 
versing the  judgment  of  the  district  court.  The  entry  on  the 
order  book  then  proceeds:— ^^  And  this  court  proceeding  to  give 
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6uch  judgment  as  the  s^d  district  court  ought  to  have  given, 
is  of  opinion,  that  the  law  arising  on  the  case  agreed  in  this 
cause*,  is  for  the  appellant;'*  and  judgment  was  accordingly  en- 
tered for  him.  From^  Mr.  Munford's  Report  of  this  cause, 
however,  it  appears  that  the  two  judges  who  decided  it,  were  di- 
vided in  opinion  as  to  the  effect  of  the  several  acts  of  Assembly, 
and  the  treaty  of  peace  set  forth  in  the  case  agreed,  which  divi- 
sion of  the  court  would  have  amounted  to  an  affirmance  of  the 
judgment  of  the  district  court.  But  the  court  adverting  to  the 
act  of  compromise  of  the  year  1796,  \seeSes8.  Acts  of  1796  and 
appendix  to  the  2dvoL  Rev*  Code^  p.  71]  between  the  common- 
wealth, and  the  purchasers  under  Denny  Fairfax,  by  which  the 
purchasers,  in  consideration  of  a  release  by  the  commonwealth 
of  its  claim  to  "  any  land  specifically  appropriated  by  Lord  Fair- 
fax to  his  own  use,  eiAer  by  deed  or  actual  survey,"  agreed  to 
release  to  the  commonwealth  ^*  all  claims  to  lands  supposed  tb 
lie  within  the  Northern  Neck,  which  were  -waste  andunappro- 
priated  at  the  time  of  the  death  of  Lord  Fairfox;"  and  it  be- 
ing admitted  by  the  case  agreed,  that  the  lands  in  question  were 
of  this  last  description,  and  it  appearing  moreover  that  the  pur- 
chasers had  actually  availed  themselves  of  the  ssdd  compromise, 
by  reversing  two  judgments  in  favour  of  the  commonwealth, 
and  both  judges  concurring  in  opinion,  on  the  ground  of  the 
compromise;  the  judgment  of  the  district  court  was  reversed, 
and  judgment  was  entered  for  the  appellant  Hunter. 

To  this  judgment  Fsurfax's  devisee  obtained  a  writ  of  error 
from  the  Supreme  court  of  the  United  States,  under  the  25th 
section  of  the  act  of  congress,  passed  the  24th  of  September, 
1789,  \\st  vol.  Laws  of  the  U.  S.p.  63]  which  declares,  **  that 
a  final  judgment  or  decree  in  any  suit,  in  the  highest  court  of 
law  or  equity  of  a  state,  in  which  a  decision  in  the  suit  could 
be  had,  where  is  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under  the  United  States, 
and  the  decision  h  against  their  validity;  or,  where  is  drawn  in 
question  the  validity  of  a  statute  of,  or  an  authority  exercised 
under  any  state,  on  the  ground  of  their  being  repugnant  to  the 
constitution,  treaties  or  laws  of  the  United  States,  and  the  de- 
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cision  is  in  favour  of  such  their  validity,  or  where  is  drawn  in 
question  the  construction  of  any  clause  of  the  constitution,  or 
of  a  treaty  or  statute  of  or  commission  held  under  tiie  United 
States,  and  the  decision  is  against  the  title,  right,  privilege  or 
exemption  specially  set  up  or  claimed  by  either  party  under 
such  clause  of  the  said  constitution,  treaty,  statute  or  commis* 
sion,  may  be  re-«xamined  and  reversed,  or  afibmed  in  the  Su- 
preme court  of  the  United  States  upon  a  writ  of  error,  the  ci- 
tation being  signed  by  the  chief  justice,  or  judge,  or  chancel- 
lor of  the  court  rendering  or  passing  the  judgment  or  decree 
complained  of,  or  by  a  justice  of  the  Supreme  court  of  the 
United  States,  in  the  same  manner  and  under  the  same  regula- 
tions; and  the  writ  shall  have  the  same  effect,  as  if  the  judg- 
ment or  decree  complained  of,  had  been  rendered  or  passed  in 
a  circuit  court,  and  the  proceeding  upon  the  reversal  shall  also 
be  the  same,  except  that  the  Supreme  court,  instead  of  remand- 
ing the  cause  for  a  final  decision  as  befc»*e  provided,  may  at 
their  discretion,  if  the  cause  shall  have  been  once  remanded  be- 
fore, proceed  to  a  final  decision  of  the  same  and  award  execu- 
tion. But  no  other  <^or  shall  be  assigned  or  regarded  as  a 
ground  of  reversal  in  any  such  case  as  aforesaid,  than  such  as 
appears  on  the  face  of  the  record,  and  immediately  respects  the 
before  mentioned  questions  of  validity  or  construction  of  die 
said  constitution,  treaties,  statutes,  commissions  or  authorities 
in  dispute." 

The  record  having  been  carried  by  this  writ  of  error  into  the 
Supreme  court  of  the  United  States,  that  court  reversed  the 
judgment  of  this  court,  and  affirmed  that  of  the  district  court 
of  Winchester,  and  ordered  the  cause  to  be  remanded  to  this 
court,  "  with  instructions  to  enter  judgment  for  the  appellant 
Philip  Martin."  By  the  mandate  directed  to  this  court,  and 
reciting  the  judgment  of  the  Supreme  court  of  the  United 
States,  the  judges  of  this  court  arc  *'  commanded  that  such  pro- 
ceedings be  had  in  the  said  cause,  as  according  to  right  and  jus- 
tice and  the  laws  of  the  United  States,  and  agreeably  to  ssud 

judgment  and  instructions  of  said  Supreme  court,  ought  to  be 
had." 
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Wheki  the  mandate  was  presented  to  the  court,  doubts  Were 
Suggested  whether  the  case  comes  within  the  intent  and  mean- 
ing of  dieprovisions  of  the  act  of  congress  aforesidd,  and  ad- 
fnitting  it  does  come  within  them,  whether  the  provisions  them« 
selves  are  authorized  by  the  constitution  of  die  United  States. 
The  suggestion  of  these  doubts  was  followed  hj  an  argument 
jrom  the  bar,  elaborate,  able  and  profound.  According  to  the 
view  which  I  have  taken  of  the  subject,  howevet-,  I  do  not  deem 
it  necessary  to  giVe  an  opinion  on  all  the  points  presented  in  the 
argument. 

I  shall  not  inquire  whether  this  is  such  a  case  as  is  contem* 
|>lated  by  the  act  of  cotigress;  I  shall  proceed  upon  the  admis- 
sion that  it  is  so;  ^at  it  is  the  case  of  a  final  judgment  in  the 
highest  court  of  a  state,  in  which  a  decision  in  the  suit  could  b^ 
had;  that  the  record  shows  that  the  construction  of  a  treaty  has 
been  directly  drawn  in  question,  and  that  the  decision  has  been 
against  ^e  title  set  up  or  claimed  by  one  of  the  parties,  undei^ 
that  treaty,    tn  such  'si  case,  has  the  cotigresft  of  the  Unit^ 
3tatM  a  right,  utidtt  the  fedetkl  constitution,  to  cotlfer  on  thd 
Supreme  court  of  the  United  States,  a  power  to  re-exitminty  iy 
way  of  appedl  of  writ  of  errot^  the  decision  of  the  iiate  court; 
to  a£irin  or  reverse  that  decision;  and  in  case  of  revirsaly  W 
command  the  state  coutt  to  enttr  and  execute  a  Judgment  tBffer^^ 
tnl  from  that  'which  it  had  previously  rendered^  t  am  At^plf 
sensible  of  the  extreme  delicacy  and  importance  of  this  ques- 
tion.    I  have  diligently  examined  it  according  to  my  best  abili- 
ty, uninfluenced,  »I  trust,  by  any  other  feeling  than  an  earnest 
desire  to  ascertain  and  give  to  the  constitution,  its  just  tonstruc- 
tion;  being  as  little  anxious  for  the  abridgment  of  the  federal, 
as  for  the  extension  of  the  state  jurisdiction.     My  investiga- 
tions have  terminated  in  the  conviction,  that  the  constitution  of 
the  United  States  does  not  warrant  the  power  which  the  act  6f 
congress  purports  to  confer  on  the  federal  judiciary. 

It  was  justly  observed,  in  the  argument,  that  our  system  bt 
government  is  sui  g-eneris^  unlike  any  other  that  how  exists,  or 
tiiat  has  ever  existed.     Resting  on  certain  great  printiples  which 

we  contend  to  be  fundamental,  immutable,  dhd  of  paramount 
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obligaticHi,  it  will  not  be  found  to  want  any  of  the  powers  of  le- 
gitimate government;  but,  the  distribution  and  modtfications  of 
those  powers  have  no  parallel.  To  the  federal  government  are 
c<H)fided  certain  powers,  specially  enumerated,  and  principally 
affecting  our  foreign  relations,  and  th^  general  interests  of  the 
nation.  These  powers  are  limited,  not  only. by  their  special 
enumeration,  but  by  the  positive  declaration  that,  all  powers  not 
enumerated,  or  not  prohibited  to  the  states,  are  reserved  to  the 
states,  or  to  the  people.  This  demarcation  of  power  is  not 
viun  and  ineffectual.  The  free  exercise,  by  the  states,  of  the 
powers  reserved  to  them,  is  as  much  sanctioned  and  guarded 
by  the  constitution  of  the  United  States,  as  is  the  free  exercise, 
by  the  federal  government,  of  the  powers  delegated  to  that  go- 
vernment. If  either  be  impaired,  the  system  is  deranged.  The 
two  governments,  therefore,  possessing  each,  its  portion  of  the 
divided  sovereignty,  although  embracing  the  same  territory,  and 
operating  on  the  same  persons  and  frequently  on  the  same  stib- 
jects,  are  nevertiieless  separate  from,  and  independent  of  each 
other.  From  tiiis  position,  believed  to  be  incontrovertible,  it 
necessarily  results  that  each  government  must  act  by  its  awn 
Qi^gans;  fit>m  no  other  can  it  expect,  command  or  enforce  obe* 
dience,  even  as  to  objects  coming  witlun  the  range  of  Its  powers* 
But  whilst,  on  the  one  hand,  neither  government  is  left  de- 
pendent upon  the  other,  for  the  exercise  of  its  proper  powers, 
so  on  the  other  hand,  neither  government,  nor  any  of  its  de- 
partments, can  act  compulsively  on  the  other  or  any  of  its  or- 
gans, in  their  political  or  official  capacities;  with  the  single  ex- 
ception, perhaps  of  the  case,  where  a  state  may  be  sued.  In 
using  the  term  compulsive  action,  I  do  not  mean  to  restrain  it 
to  the  idea  of  actual  force,  but  to  extend  it  to  any  action  im- 
posing an  obligation  to  obey.  The  present  government  of  the 
United  Sutes,  grew  out  of  the  weakness  and  inefficiency  of  the 
confederation,  and  was  intended  to  remedy  its  evils.  Instead 
of  a  government  of  requisition^  w«  have  a  government  oipmver. 
But  how  does  that  power  operate?  On  individuals,  in  their  in- 
dividual capacities.  No  one  presumes  to  contend,  that  the 
state  governments  can  operate  compulsively  on  the  general  go- 
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vernment  or  anjr  of  its  departments,  even  in  cases  of  unques* 
tionable  eneroachment  on  state  authority;  as,  for  example,  if 
the  federal  court  should  entertain  jurisdiction,  in  personal  ac« 
tions,  between  citizens  of  the  same  state,  not  involving  ques- 
tions concerning  the  construction  of  the  constitution  of  the 
United  States,  njor  concerning  the  validity  or  construction  of 
any  statute,  treaty,  conmiission  or  authority  of,  of  under,  the 
general  government,  nor  concerning  ihe  validity  of  any  statute, 
commission  or  authority  of,  or  under,  any  state  govei^nment; 
such  encroachment  of  jurisdiction  could  neither  be  prevented 
nor  redressed  by  the  state  government,  or  any  of  its  depart- 
ments, h/  any  procedure  acting  on  the  federal  courts.    I  can 
perceive  nothing  in  the  constitution  which  gives  to  the  fed* 
eral  courts  any  stronger  claim  to  prevent  or  redress,  by  any 
procedure  acting  on  the  state  courts^  an  equally  obvious  en* 
croachment  on  the  federal  jurisdiction.    The  constitution  of 
the  United  States  contemplates  the  independence  of  both  go« 
vemments,  and  regards  the  residuary  oovereignty  of  the  states, 
as  not  less  inviolable  than  the  delegated  sovereignty  of  the 
United  States.     It  must  have  been  foreseen  that  controverries 
would  sometimes  arise  as  to  the  boundaries  of  the  two  juris- 
dictions.    Yet  the  constitution  has  provided  no  umpire,  has 
erected  no  tribunal  by  which  they  shall  be  setded.    Tlie  omis* 
sion  proceeded,  probably,  from  the  belief,  that  such  a  tribunal 
would  produce  evils  greater  than  those  of  the  occasional  colli- 
Mons,  which  it  would  be  designed  to  remedy.    Be  this  as  it 
may,  to  give  to  the  general  government  or  any  of  its  depart- 
ments, a  direct  and  controlling  operation  upon  the  state  depart- 
ments, as  such^  would  be  to  change,  at  once,  the  whole  charac- 
ter of  our  system.    The  independence  of  the  state  authorities 
would  be  extinguished,  and  a  superiority,  unknown  to  the  cmi- 
stitution,  would  be  created,  which  would,  sooner  or  later,  ter- 
minate in  an  entire  consolidation  of  the  states  into  one  complete 
national  sovereignty. 

If  these  prmciples  be  correct;  if  tlie  two  governments  and 
their  departments  are  separate,  distinct  from,  and  independent 
of  each  other,  and  neither  can  act  direcdy  and  compulsively 
upon  the  odier,  there  is  an  end  of  the  question  now  before  the 
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coiaMi  for  tha  question  ii,  in  fact,  whether  the  iedeml  court 
cpn  act  directly  cm  this  coun,  by  obliging  it  to  eoter  a  judg- 
ment not  its  own. 

But  this  princtj^  of  the  sefaration  and  independence  of  the 
departments  of  the  two  governments,  deserves  farther  devd- 
Oftment.  The  writer  commonly  called  the  FeckralUi^  and  who 
has  iibly  elucidated  many  of  the  principles  of  our  government, 
l^ys  down  the  posidon,  that  ^  the  national  and  state  systema 
are  to  be  regarded  as  one  rvAoie.^^  [Letter  B2,p.  345, 246.]  Fvom 
this  position,  both  lie  and  the  counsel  for  the  appeDee,  have  in* 
ferred  the  right  of  appeal  from  the  slate,  to  the  fedeml  oourls* 
The  position  itself,  however,  is  resumed  without  proof  or  iQus- 
tration,  nor  is  the  sense  in  which  it  is  to  be  understood,  dis- 
tincily  unfolded. 

There  is  only  one  sense  in  which  it  is  believed  to  be  true^ 
The  national  uid  state  governments  are  the  depositoriea  of  aB 
the  powers  known  to  our  system  of  goVermnent.  In  this  view, 
^ley  may,  perhaps,  be  considered  as  (me  whole^Buttfiis  piovea 
nodbing,  and  leaves  us  where  it  found  us.  We  must  resort  ta 
some  odier  source  to  aacertenn  the  distribution  of  those  powers, 
and  the  relation  which  the  parts  of  this  whole,  susjEain  towwds 
each  other.  To  justify  the  inference  that  has  been  deduced,  it 
must  first  be  proved  that  the  parts  are  connected,  and  that  the 
one  ifi  superior  to,  and  has  a  direct^  commanding  and  controlling 
power  over  the  other*«which  is  the  v^  point  in  controversy.  It 
nsny  farther  be  observed  that  the  courts  (>f  the  Umted  Stintes  de-> 
rive  their  power  from,  and  owe  req>onsibi\ity  to  ijti»  pe^le  of 
th^  United  States;  whereas  the  state  courts  derive  their  power 
from,  and  owe  responsibility  to  the  people  of  their  respective 
8latea»  They  emanate  from  different  sources,  and  have  no  cofl»- 
mon  or  connecting  head. 

I  can  perceive  no  force  in  the  argument  attempted  to  be  drawn 
from  the  sixth  article  of  the  constitution  of  the  United  Staijtef, 
which  declares  that  the  constitution  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  thereof,  and  all  trea- 
ties made  or  which  shall  be  made  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land;  and  the 
jjo^ges  in  eyerx  state  sh^U  ke  bouPd  tl^ierehy.    From  this  Mi- 
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gptioii  no  exemption  viU*be  ctoimc4^  4it  9M»  f:#um«    But 

it  imposes  a  subjection  to  ^  copt^tution,  and  to  ^  laws  and 
treaties  made  under  its  autborityl  not  a  subjection  to  the  fed-* 
•ral  coi^rts*  What  that  constitution  is,  what  those^  laws  and 
t^fctaties  are,  must,  in  cases  coming  belc^e  the  9tatQ  courts,  be  d^r 
cided  by  the  state  j^dge^^  according  to  f  Arif  9mn  jud^m09^ 
and  upon  thmr  avm  rt$fion$iMitf,r^TQ  the  Q|muoqs  of  the  ied* 
end  Gouns  they  wiU  always  pay  the  respfcet  which  is  due  to  the 
opinion^  qf  other  ieamed  and  i^ri^l^  judges;  and  more  espa** 
ciaUy  when  it  is  <Km«idered  diat  all  the  cases  ni  federal  cogni^ 
%ance,  may,  I  ihaU  hereafter  endeavour  to  {prove,  be  origi- 
nally ct^ed  before  the  federal  coujpts,  and  probably  would  al- 
ways be  carried  th^re,  imless  there  should  be  a  eonformity  be- 
tween the  decittOBB  of  the  s|a|e  courts  and  of  the  federal  courts^ 

m 

The  courts  <4  ^i«  9tate  have  iumished  repeated  evidence  of 
this  r^p^  for  the  decisions  of  the  federal  cour^— but  it  ie  i'^ 
0pcct  only^  and  not  the  acknowledgment  of  c^ncbvmo  wHhori^. 

5iM;h  are  my  cquelusioBs  from  the  gen^sal  eharactw  smA 
principles  of  our  institutionst  They  ave  strengtlMned  and  eeo* 
firmed  by  an  enamination  of  the  pariienlKr  dauaes  of  the  eoBm 
stiftution  concerning  the  judiciavy« 

The  first  section  of  the  tUTd  aitiele  dedare^  ibs>  ^^tha^ 
dicinl  power  of  the  United  SMes  sbaQ  be  vested  in  orne  supreme 
court,  and  in  such  inferior  courts  as  the  'congress  may,  bmmt 
tjUne  totime,  ordain  and  eftahMi%  The  judgeshoA  of  the  su- 
preme and  inferior  couirta  shall  held  4ieir  offices  during  good 
b^iayiour,  and  shall  at.  stated  tim^,  reoeive  for  Aeii  services  a 
Gott^ensatipn,  which  shall  nem  he  diminbhed  during  their  ccm- 
tjowmce  in  office*,"  The  ob^us  meaning  of  tMa^uae  is,  to 
designate  the  orgtms  by  which  thts  United  States  are  Sa  anr- 
cise  th(e  judicial  powen  with»  which  they  ere  Invested.  These 
Qrgaos  are  federal  courts;  held  by^judges  oommia^ionedt^  the 
president  of  the  United  Stsles^  independent  by  the  stability  of 
^ir  compensation  and  of  the  t^u]?e  of  their  offices,  and  re« 
spgweihle  by  their  liability  to  impeachment  and  trial  before  the 
senate  of  the  United  States  for  misbehavioMX  in  office. 

If  this  court  should  now  proceed  to  enter  a  judgment  in 
this  case,  according  to  the  instructions  of  the  Supreme  court. 
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tihe  judges  of  this  court,  in  doing  so/muitt  act  either  as  fede- 
ral or  as  state  judges;  but  we  cannot  be  made  federal  judges, 
without  our  consent,  and  without  commissions.  Both  these 
requisites  being  wanting,  the  act  could  not,  therefore,  be  done 
by  us  constitutionally,  as  federal  judges.  We  must,  dicn,  in 
obeying  this  mandate*  be  considered  still  as  state  judges.  We 
are  required,  as  state  judges,  to  enter  up  a  judgment,  not  our 
own,  but  dictated  and  prescribed  to  us  by  another  court.  TUs, 
as.  to  us,  would  be  either  a  judicial  or  a  ministerial  act.  If  it 
be  the  latter,  I  presume  it  will  not  be  contended  that  the  fede- 
ral court  has  the  right  to  make  the  judges  of  this  court  its  mi- 
nisterial agents.  Let  it  then  be  a  judicial  act.  But  before  one 
court  can  dictate  to  another  the  judgment  it  shall  pronounce, 
it  must  bear  to  that  other  the  reladcm  of  an  appellate  courL 
The  term  appellate,  however,  necessarily  indpdes  the  idea  of 
superiority »  But  one  court  cannot  be  correcdy  said  to  be  #u- 
perior  to  another,  unless  both  of  them  belong  to  the  same  sove- 
reignty. It  would  be  a  misapplication  of  terms  to  say  diat  a 
cotut  of  Virginia  is  superior  to  a  court  of  Maryland,  or  vice 
versa.  The  courts  of  the  United  States,  therefore,  belonging 
to  one  sovereignty,  cannot  be  appellate  *  courts,  in  relation  to 
the  state  courts,  which  belong  to  a  different  sovereignty;  and, 
of  course,  their  commands  or  instructions  impose  no  obliga- 
tion. 

The  second  section  of  the  third  article  enumerates  die  cases 
to  which  the  judicial  power  of  the  United  States  shall  ezteild; 
and  the  eighth  section  of  the  first  article  declares  that  con- 
gress shall  have  power  to  make  all  laws  whidi  shall  be  neces- 
sary and  proper  for  carrying  into  execution  all  the  powers 
vested  in  the  general  government,  or  any  department  thereof. 
But  this  effectuating  power,  as  it  has  been  termed,  must  of  ne- 
cessity be  limited  to  constitutional  means.  In  relation  to  judi- 
cial powers,  4hese  means  have  been  already  shown  to  be  fede- 
ral courts,  and  judges  duly  commissioned.  But  the  act  of  con- 
gress now  under  consideration  attempts,  in  fact,  to  make  the 
state  courts  inferior  federal  courts^  and  to  exercise,  through 
thetn^  jurisdiction  over  the  subjects  of  federal  cognizance. 
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The  stale  jurisdiction  had  expended  itself  on  the  rendition  of 
the  judgment  heretofore  pronounced,  or  rather  was  suspended 
hy  the  writ  of  error  awarded  to  that  judgment.  All  that  has 
been  subseqtfently  done  has  been  confessedly  nothing  more 
than  the  exercise  of  federal  jurisdiction,  in  a  federal  court; 
and  if  we  were  now  to  obey  this  mandate,  it  would  be  only  a 
continuation  of  the  same  jurisdiction;  it  would  be  die  same 
court,  pronouncing  its  judgment  through  us,  who,  not  being 
commissioned,  are  not  bound  nor  authorized  to  become  such 
organs. 

The  constitution  next  speaks  of  the  jurisdiction  of  the  fede- . 
ral  courts,  as  original  and  appellate.  ^^  In  all  cases  affecting 
ambassadors,  other  public  ministers,  and  consuls,  and  those  in 
which  a  state  may  be  a  party,  the  Supreme  court  shall  have 
original  jurisdiction*  In  all  the  other  cases  before  mentioned, 
the  Supreme  court  shall  have  appellate  jurisdiction."  I  have 
already  endeavoured  to  show  that,  on  general  principles,  no 
court  of  one  sovereignty  can  be  said  to  be  superior  or  su- 
prenne,  in  relation  to  the  courta  of  another  sovereignty.  If, 
therefore,  I  am  correct  in  this  position,  the  appellate  jurisdic* 
tion  of  the  Supreme  court  of  the  United  States  must  have  re- 
ference to  the  inferior  courts  of  the  United  States,  and  not  to 
the  state  courts.  But,  putting  this. general  principle  out  of 
view,  it  would  seem  impossible  that  the  clause  under  con- 
sideration could  admit  of  any  other  rational  construction. 
The  first  clause  of  die  third  article,  before  mentioned,  speaks 
of  the  different  courts,  in  which  the  judicial  power  of  the 
United  States  shall  be  vested  as  superior  and  inferior;  the 
ne^  enumerates  the  cases  to  which  that  judicial  power  shall 
C3|tend;  and  the  one  now  under  consideration,  resuming  the 
.subject  of  the  courts,  speaks  of  the  jurisdiction  of  the  Su- 
prtme  court  9s  original  and  appellate.  The  term  supreme  must 
be  understood  in  reference  to  the  inferior  courts  immediately 
before  mentioned;  and  it  must  be  in  relation  to  them,  and  not 
to  the  state  courts,  that  the  Supreme  court  is  to  exercise  ap- 
pellate juriscUction.  It  has  been  contended  that  the  constitu- 
tion contemplated  only  the  objects  of  appeal,  and  not  the  tri- 
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bunalg  fShom  which  ^«  lq>^cJ  b  to  bfc  taken;  isA  isMtdeA  to 
give  to  the  Supreme  tmOt  of  the  United  States  ftppcBate  ju* 
fisdiction,  in  aD  the  eases  6f  federal  cogniKance.  But  this 
at^ment  proves  too  much,  and  What  Is  utterly  inadmissible: 
it  Would  give  appellate  Juris£cti<m,  as  well  ovel-  the  courts  of 
England  of  France,  as  over  die  state  couits;  for,  although  t  do 
,  not  think  die  state  courts  are  foreign  coufts,  in  telation  to  th6 
federal  coufts,  yet  I  coteider  them  not  lesl  independent  thari 
foreign  courts. 

If  the  appellate  power  now  claimed  for  the  federal  ccttrts  is 
•  given  by  the  consdtutioh,  it  is,  unquestionably,  not  giveii  in 
express  terms,  but  is  only  deducible  by  inference  and  implica- 
tion.. Let  us  attend,  for  a  moment,  to  the  effects  toid  conse- 
quences of  such  a  power.  The  counsel  fbf  the  appeDee  claim- 
ed for  the  federal  courts,  not  only  the  power  to  determine, 
finaDy  and  conclusively,  all  cases  Which  might  be  carried  be- 
fore them  iti  a  due  course  of  appeal,  but  also  A  fight,  lis  restdt- 
itig  necessarily  aiid  inevitably  from  die  very  natufe  of  :lppel< 
late  power,  to  determine  finally  and  conclusively  oh  die  extent 
of  their  own  jurisdictioti.  My  impfessidil  ia,  that  this  Hg^ 
would  necessarily  result  irotti  the  grant  of  ^ptMAStJt  powef • 
The  right  to  determine  the  question  6f  jurisdiction,  ok*,  in 
other  words,  the  cases  to  which  the  appellate  pdwer  extends, 
must  rest  somewhere:  it  must  be  vested  in  die  infefiof,  of  ifi 
the  appellate  court.  To  vest  it  in  die  inferior  cmirt  would  be 
to  invert  the  ofder  of  fiature,  td  make  the  infiript  greStef  than 
the  superior.  It  would  be  to  repose  fiiofe  cotifidetice  Ih  the 
inferior  court,  from  whose  judgment  to  appeal  h  allowed, 
than  in  the  superior  couft,  which  had  poWef  tb  feVefSe  die 
judgments  of  the  inferior,  stnd  Would  ttften  deleat  die  object 
of  the  grant  of  appellate  powef .  It  has  attordingly,  beeti  die 
uniform  practice  of  all  appellate  Courts  to  decide  theif  owti  ju* 
risdicfion,  in  relation  to  the  courts  as  to  Which  they  flf  e  appel- 
late; and  the  practice  hsls  beeti  unifofnily  liUbmitted  to  by  the 
inferior  courts.  Can  it  l^e  believed  thsit  a  power,  ifiVolViii^ 
such  consequences,  which  would  thus  place  die  dtate  <k>uns  al 
the  feet  of  the  federal  coufts,  aiid  Aate  them  the  unwilling 
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instruments  of  their  usurpation  of  state  rights  (should  such 
usurpation  ever  be  attempted);  can  it  be  believed  that  such  a 
power,  if  it  had  been  intended  to  be  given,  ^ould  have  been 
granted  by  implication  and  inference  only? 

It  was  contended,  by  the  counsel  for  the  appellee,  that  if  the 
appellate  power  of  the  federal  courts  be  denied,  there  will  be 
no  other  mode  by  which  congress  can  extend  the  judicial 
power  of  the  United  States  to  the  cases  of  federal  cognizance; 
that  there  will,  consequently,  be  no  uniformity  of  decision; 
diat  the  general  government  will  be  deprived  ol  the  power  of 
executing  its  laws  and  treaties;  that  the  purposes  for  which 
that  government  was  adopted  will  be  defeated,  and  that,  in 
many  instances,  the  peace  of  the  coimtry  will  be  endangered. 
If  these  evils  were  to  follow  our  decision,  I  should  neverthe- 
less be  constndned  to  pronounce  it,  convinced  as  I  am  that  the 
defects  of  our  system  of  government  must  be  remedied,  not 
by  the  judiciary,  but  by  the  sovereign  power  of  the  people- 
But  I  cannot  perceive  that  any  such  evils  are  likely  to  arise. 
The  powers  vested  by  the  constitution  in  the  congress  of  the 
United  States,  were  delegated  for  purposes  essential  to  the 
general  wel£u«,  and  ought  not  to  be  defeated  or  impaired;  and 
I  have  no  doubt  that  one  of  these  powers  is  that  of  making 
all  laws,  necessary  and  proper  for  extending  the  judicial  power 
of  the  United  States  to  all  the  cases  to  which  the  constitution 
declares  that  that  power  shall  extend.  I  must  not,  however, 
be  understood  as  impeaching  the  concurrent  jurisdiction,  ori- 
ginal and  finaly  of  the  state  courts,  provided  the  parties  shall 
elect  that  jurisdiction.  I  do  not  understand  the  coullsel  for  the 
appellee  as  denying  the  concurrent  original  jurisdiction  of  the 
state  courts,  nor  can  I  perceive  any  better  reason  for  denying 
their  T^/w/ jurisdiction,  indll  those  cases  which  the  parties 
shall  submit  to  their  decision.  All  the  purposes  of  the  consti- 
tution of  the  United  States  will  be  answered  by  the  erection 
of  federal  courts,  into  which  any  party,  plaintiff  or  defendant, 
concerned  in  a  case  of  federal  cognizance,  may  carry  it  for 
adjudication;  for  it  was  never  intended  to  force  the  paelties 
Into  those  courts,  against  their  will.  The  right  of  the  plaintiff 
to  have  his  case  tried  before  the  federal  courts  is  unquestion* 
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able,  as  he  may  institute  his  suit  in  the  state  or  federal  coims, 
at  his  own  option;  and  it  will  be  sufficient  for  the  defetidarUj 
sued  in  a  state  court,  if  the  act  of  congress  shall  give  him  the 
power,  to  remove  the  case,  at  any  time  before  judgment,  into 
the  federal  courts.  I  cannot  doubt  that  congress  may  pve  this 
power,  consistently  with  the  constitution;  for,  otherwise,  the 
judicial  power  of  the  United  States  might  be  eluded,  at  the 
pleasure  of  any  plaintiff.  If,  then,  the  pluntiff  shall  elect  the 
state  jurisdiction,  by  bringing  his  suit  in  the  state  court,  and 
the  defendant  shall  also  elect  it,  by  submitting  to  it,  they  must, 
from  the  natiu'e  of  the  judicial  power  reserved  to  the  states, 
be  concluded  by  the  judgment,  unless  there  be  an  i^peal  to 
some  superior  court,  which  I  have  endeavoured  to  show  is  not 
the  case  with  respect  to  the  federal  courts.  If,  after  a  judg- 
ment in  a  state  court,  in  any  such  case,  there  shall  be  ccmi- 
pbdnts  of  a  want  of  uniformity  of  decision,  of  a  defective 
execution  of  the  laws  of  the  union,  of  a  violation  of  rig^its 
under  the  constitution,  laws,  or  treaties  of  the  United  States, 
or  complunts  of  ahy  other  kind  whatsoever,  the  answer  to 
them  aU,  both  in  relation  to  foreigners  and  others,  is,  that  the 
parties  have  elected  their  own  tribunal— a  tribunal  over  which 
the  general  government  has  no  control,  and  for  whose  deci- 
sions, therefore,  it  owes  no  responsibility. 

Upon  every  view  of  the  subject  which  I  have  been  able  to 
take,  I  am  of  opinion  that  the  writ  of  error  was  improvidentir 
awslrded,  and  that  this  coiut  should  decline  obedience  to  the 
numdate  of  the  Supreme  court  of  the  United  States. 

Brooke^  J. — ^This  cause,  having  been  finally  decided  in  this 
court,  comes  back  on  a  mandate  from  the  Supreme  court  of  the 
United  States,  wherein  the  judgn\ent  of  this  court  has  been  re- 
versed. By  this  mandate  it  is  required  that  such  proceedbgs 
]be  had,  in  the  said  cause,  as  according  to  right  and  justice,  and 
tiie  laws  of  the  United  States,  and  agreeably  to  the  judgment 
and  instructions  of  the  said  Supreme  court,  ought  to  be  had. 

The  question  that  arises  out  of  this  mandate,  and  which  Is 
now  to  be  decided  by  tiiis  court,  is  certainly  a  very  delicate 
one,  and  ought  to  be  approached  with  great  deference,  for  the 
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opinion  of  tfie  Supreme  court  of  the  United  States;  but,  as  the 
decision  of  it  involves  in  it  a  high  duty  on  the  part  of  this 
court,  it  must  be  examined  und«r  a  proper  sense  of  the  obliga- 
tion which  that  duty  imposes.  As  preliminary  to  any  investi- 
gation of  the  power  of  the  Supreme  court  under  the  constitu- 
tion of  the  United  States,  and  the  act  of  congress  which  has 
been  relied  on,  to  issue  the  mandate  in  question,  it  has  been 
urged  by  the  counsel  who  support  it,  that  the  opinion  of  the 
Supreme  court  is  conclusive  upon  this  court:  that  having  de- 
cided on  the  constitutionaTity  and  legality  of  its  own  powers, 
it  would  be  an  inversion  of  the  due  subordination  of  an  in- 
ferior to  a  superior  tribunal,  to  question  its  authority.  The 
obvious  objection  to  this  argument  is,  that  it  assumes  the  pi^ 
position  which  is  denied,  and  begs  the  question  that  is  to  be 
decided. 

If  it  were  admitted  that  this  court  is  an  inferior  court,  in  re- 
lation to  the  Supreme  court  of  the  United  States,  and  that  both 
courts  were  but  parts  of  the  same  system,  in  the  sense  now 
contended  for,  it  would  seldom  happen,  that  the  mandate  of 
the  superior  to  the  inferior  Would  be  questioned.    Yet,  under 
that  state  of  things,  if  it  were  permitted  to  argue  from  the 
abuse  of  power,  cases  might  be  put  in  which  the  power  of  the 
Supreme  court  might  be  so  irregularly  exercised,  as  to  compel 
the  inferior  court  to  disobey  its  writ.    Where  power  is  nojt  un- 
limited, however  high  the  tribunal  invested  with  it,  subordina- 
tion must  be  limited;  and  there  will  be  a  point  at  which  obe- 
dience will  end,  and  resistance  begin:  nor  does  this  course  of 
reasoning  involve  in  it  any  insubordination  of  the  inferior  to 
the  superior; — Where  the  power  or  jurisdiction  of  the  latter  is 
admitted,  there  is  still  a  wide  field  for  the  exercise  of  its  supe- 
riority, having  the  exclusive  right  to  decide  on  the  law  and 
right  of  the  case. 

The  preceding  remarks  will  be  entitled  to  more  weight, 
when  it  is  recollected  tliat  it  has  never  yet  been  contended  that 
the  Supreme  court  can  take  jurisdiction  of  all  the  cases  that 
may  come  within  the  jurisdiction  of  this  court. — It  can  take 
•urisdiction,  under  the  constitution  of  only  a  part  of  the  sub- 
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jecto  of  jurisdiction  here;  yet,  according  to  this  argument  of 
.implicit  obedience  to  its  mandates,  it  may  sweep  away  the 
whole  of  the  jurisdiction  of  this  court,  as  the  Supreme  court  of 
the  United  States,  and,  contrary  to  the  plain  letter  of  the  con* 
Btitutiop,  which  gives  that  court  some  jurisdiction,  take  ali. 
The  question  then,  must  occur  here,  whether  the  Supreme  court, 
under  the  authority  of  the  85th  section  of  the  act  of  omgress 
to  establish  the  judicial  courts  of  .the  United  States,  has  exer- 
cised a  power  not  belonging  to  it,  imder  the  constitution  of  the 
United  States^  That  question  may  be  general  or  particular* 
The  general  question  is,  has  the  Supreme  court  the  power  to 
issue  its  mandate  to  this  court  in  any  case?  The  particular 
question  will  be,  has  it  that  power  in  the  case  before  us?  Un- 
less  the  general  question  shall  be  decided  in  its  favour,  it  will 
be  unnecessary  to  examine  how  far  it  has  transcended  its  power 
in  the  case  under  consideration. 

In  deciding  this  first  question,  recurrence  must  be  had  to  the 
constitution  itself;  for,  though  I  subscribe  to  the  doctrine  of 
one  of  the  coimsel,  that,  to  the  extent,  that  the  states  have 
parted  with  their  power,  they  ought  to  part  with  their  pride,  yet 
I  cannot  as  implicidy  assent  to  the  position  that,  when  state 
rights  are  violated,  they  can  only  be  defended  in  the  general  go- 
vernment, in  congress,  or  by  appealing  to  the  people.  The  state 
authorities  have  been  said,  with  great  force,  to  be  the  guardians 
of  die  people's  and  their  own  rights.  The  right  to  resist  inirac- 
tions  of  the  federal  constitution  proceeding  from  the  general  go- 
venunent,  or  any  department  thereof,  has  been  solenuily  asserted 
in  Virginia,  [see  Resolutions  in  1 799]  and  seems  to  result  from  the 
nature  of  the  two  governments.  In  the  work,entided  the  **  Fed- 
eralist," so  much  relied  on,  in  the  argument,  for  sound  exposi- 
tion of  the  constitution,  \yoL  2,  p.  26,]  it  is  said  that,  among  a 
people  consolidated  into  one  nation,  an  indefinite  supremacy  t 
over  all  persons  and  things,  so  far  as  they  are  the  objects  of 
lawful  government,  is  completely  vested  in  the  national  legisla- 
ture; but,  among  communities,  united  for  particular  purposes, 
it  is  vested  pardy  in  the  general,  and  partiy  in  the  municipal 
legislatures;  in  the  former  case,  all  local  audioriues  are  subor- 
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dinate  to  the  supreme;  in  the  latter,  the  local  or  municipal  au« 
thorities  form  distinct  and  independent  portions  of  the  supre* 
macy,  no  more  subject,  within  their  respective  spheres,  to  the 
general  authority,  than  the  general  authority  is  subject  to  them 
within  its  own  sphere. 

In  this  relation,  the  federal  government  cannot  be  deemed  a 
national  one,  since  its  jurisdiction  extends  to  certain  enumerated 
objects  only,  and  leaves  to  the  states  a  residuary  and  iiiviolaUe 
sovereignty  over  aU  other  objects.  This,  as  a  general  exposi* 
don  of  the  constitution,  appears,  to  me,  perfectiy  correct:-^ 
ascertains,  upon  principles  that  result  from  the  relation  in  which 
the  national  and  state  goyemmenttf  stand  to  each  other,  the  com- 
plete independence  of  each;  principles,  which  were  again  re- 
cognised in  the  resolutions  passed  by  the  assembly  of  Virg^a, 
in  1799,  and  which  were  before  alluded  to.  Looking  into 
the  constitution  with  these  lights,  I  have  not  been  able  to  per- 
ceive in  it  any  ground  for  the  position  that  the  state  authorities 
can  be  controlled  by  the  general  authority,  or  any  portion  of  it, 
nor  that  the  latter  has  the  power  to  estabHsh  the  tribunal  which 
18  to  decide  controversies  between  them,  without  any  appeal  by 
the  former  to  that  instrument.  That  appeal  will  now  be  made; 
and,  in  making  it,  I  shaU  pass  by  the  preamble  to  the  constitu- 
tion, because  I  cannot  perceive  that  any  inference  can  be  drawn 
front  it  favourable  to  tiie  claim  of  power  now  set  up:  of  which 
I  am  the  more  confident,  inasmuch  as  it  has  not  been  resorted 
to,  in  the  work  before  cited,  for  that  purpose;  and  because  also, 
the  construction  given  to  that  part  of  the  instrument  by  there- 
port,  on  which  the  resolutions  before  refierred  to  were  founded, 
has  generally  been  admitted  to  be  coirect.  That  construction 
restricts  the  means  of  obtaining  the  great  objects,  proposed  in 
the  preamble,  to  the  special  grant  of  power  which  are  to  be 
found  in  the  constitution.  The  3d  article  of  the  constitution  is 
an  example  of  those  means,  particularly  appljang-to  the  case  un* 
der  consideration.  It  declares,  that  ^  the  judicial  power  of  the 
United  States  shall  be  vested  in  one  Supreme  court,  and  such 
other  courts  as  the  congress  may  from  -time  to  time  ordain  and 
establish:  the  judges  both  of  the  Supremo  and  inferior  courts 
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«haD  hold  their  ofices  during  good  bc^viour,  and  shi^  aU 
stated  times,  receive  for  their  services  a  compensation  whidi 
shall  not  be  diminished  during  their  condnuance  inoflke.'^  How 
it  is  possible  to  extract  from  any  expression  in  this  article  an  au* 
thority  to  this  court  to  eitercise  any  of  the  judicial  powers  of 
the  United  States,  I  have  not  been  able  to  perceive.  That  the 
state  courts  by  any  reasonable  construction  of  the  article,  can 
be  included  in  it,  I  think  impossible.  They  are  not  ordained 
or  established  by  the  congress;  nor  is  there  any  thing  in  the 
general  tenure  of  ihe  offices  of  the  state  judges,  which  can 
bring  them  widiin  its  operation.  They  are  not  responsible  to 
•the  general  government  for  the  performance  of  their  doty;  and 
irresponsibility  to  that  power  which  imposes  a  duty,  would  be  a 
new  principle  obviously  incompatible  with  the  acknowledged 
principles  of  our  institutions. 

The  authors  of  the  woric  referred  to,  admit,  [p.  SS3,]  diat 
the  article  recited,  weaiB  the  appearance  of  confining  tiie  causes 
of  federal  cognizance  to  the  federal  courts,  and  deduce  from 
it  a  difierent  conclusion  by  a  tnun  of  reasoning  which  seems  to 
confound  judicial  power  with  the  subjects  that  may  come  within 
its  -cognizance.  The  iq>pellale  power  of  the  Supreme  court  of 
the  United  States,  which  is  defined  in  the  2d  section  of  the  ar- 
ticle, is  not  confined  to  cases  decided  in  tiie  inferior  federal 
courts,  to  which  it  plainly  refers,  but  is  supposed  to  extend  to 
all  cases  of  the  same  description  in  whatever  court  they  mtty 
have  been  decided,  as  if  the  decisions  of  courts  founded  on  the 
lex  loci  necessarily  subjected  ^hem  to  tlie  appellate  jurisdic- 
tion of  the  government,  the  laws  of  which  may  come  in  ques- 
tion. The  words  of  the  2d  member  of  that  section  are,  ^  in  aD 
cases  affecting  ambassadors,  odier  public  ministers  and  consuls, 
&c«  Ae^upreme  conrt  shall  have  original  juris(Uction:*'  in  aB 
the  other  cases  before  mentioned,  <the  Supreme  court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact.  The  obvious 
relation  which  appellate  power,  vested  m  the  Supreme  court  by 
the  foregomg  expressions,  bears  to  the  inferior  tribunals,  to  be 
ordained  and  established  by  congress  in  virtue  of  the  first  sec- 
tion of  the  same  article,  is  too  manifest  to  he  questioned:  but; 
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dus  constnietiaii  is  fordfied  by  other  considerations.  The  ap- 
pellate jurisdiction  is  given  bodi  as  to  law  and  fact,  and  without 
power  in  congress  to  regulate  the  proceedings  in  the  state 
courts,  if  extended  to  those  courts,  would  be  impracticable, 
according  to  the  common  law  rule  oi  trial,  which  prevailed  in 
most,  if  not  all,  of  the  state  courts. 

An  appeal  from  tlie  facts  would  be  impossible,  without  a  re- 
examination of  the  witnesses  fn>m  remote  distances,  or  by  de- 
positions, in  violation  of  the  practice  in  most,  if  not  aD^  of  die 
state  courts*  The  9di  aitide  of  the  amendments  to  the  consti<* 
tution,  furnishes  additional  light  on  this  view  of  the  subject. 
Plainly  referring  to  the  courts  of  the  Onited  States,  it  declares 
that,  at  common  law,  where  the  value  in  controversy  shall  ex- 
ceed twenty  dollars,  the  right  of  trial  by  juty  shall  be  preserved; 
and  no  fact  tried  by  a  j,ury  shall  be  otherwise  re-examined  in 
any  court  of  the  United  States,  than  according  to  the  rules  of 
the  common  law.  The  objects  of  this  amendment  are,  first,  to 
fireserve  the  trial  by  jury  in  the  federal  courts;  and,  secondly, 
to  take  from  those  courts  the  power  of  re-examining  any  fact, 
tried  by  a  jury,  otherwise  than  according  to  the  principles  of  tiie 
common  law.  The  two  provisions,  taken  in  connexion,  as  tiiey 
are  ijound  in  the  article,  exclude  the  idea  of  the  relation  of 
either  of  them  to  the  state  courts;  a  circumstance  of  consider- 
able weighty  when  it  is  considered  that  one  of  the  objects  is  to 
regulate  the  proceedings  in  the  federal  coinls  founded  on  the 
jmpellate  power  both  as  to  law  and  fact,  derived  from  the  3d 
article  before  referred  to.  I  conclude,  therefore,  that  neither 
from  the  letter,  nor  from  a  view  of  any  practicable  result,  can 
a  construction  be  g^ven  to  that  article  which  could  extend  the 
appellate  jurisdiction  of  the  Supreme  court  to  the  state  courts. 
My  confidence  in  the  correctness  of  that  conclusion  would  ^be 
somewhat  dimimshed,  if  I  could  possibly  foresee  all  of  the  dan- 
crerous  consequences  diat  have  been  anticipated  by  the  counsel' 
who  contend  for  tiie  authority  of- the  Supreme  court.  The 
power  which  is  given  to  congress  to  ordain  and  establish  infe- 
rior courts,  was  evidendy  intended  to  enable  the  national  go- 
vernment to  institute  in  each  state  or  district  of  the  United  States 
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a  tribunal  competent  in  the  determination  of  all  matters  of  na- 
tional jurisdiction  within  its  limits,  whenever  deemed  necessary 
by  congress. 

To  have  relied  on  the  state  authorities,  as  the  means  of  exer- 
cising its  most  essential  powers,  would  have  totally  changed  the 
character  of  the  national  government,  and  reduced  it  to  a  state 
of  imbecility  little  short  of  that  of  the  former  confederatioiL 
The  great  and  radical  vice  in  that  system  was  in  the  principle 
of  legislation  for  states  or  governments,  as  contradistinguished 
from  the  indi\idual8  of  whom  they  consist.  On  a  nearer  view 
of  the  present  system,  it  will  be  found  to  have  escaped  the  en- 
feebling consequences  of  that  principle;  for  though,  in  relation 
to  the  objects  and  limitations  of  its  powers,  and  to  the  sources 
from  which  it  derives  those  powers,  it  may  be  deemed  a  fed- 
eral government;  yet,  in  relation  to  the  objects  on  which  it  ope- 
rates, it  is  certunly  a  national  one.  Legislating  for  indivi- 
duals, it  contains^  within  itself,  [see  the  Federalist]  every  power 
requisite  to  the  complete  execution  of  the  trust  confided  to  it, 
free  from  every  other  control,  but  a  regard  to  the  public  good: 
and  the  sense  of  its  constituents.  The  argument,  then,  that, 
unless  the  state  courts  admit  the  right  of  appeal  to  the  Supreme 
court,  the  great  rational  objects  of  the  federal  government  wiH 
be  unattainable,  loses  all  its  force.  If  it  were  true,  that  the 
cases  of  national  jurisdiction  enumerated  in  the  constitution 
could  be  finally  and  conclusively  decided  in  the  state  courts, 
without  power  in  the  general  government,  through  its  own 
courts,  to  take  jurisdiction  of  those  cases  either  before  or  after 
tiiose  decisions,  as  it  may  be  important  to  the  nation,  there 
would  be  some  cause  for  alarm — but  the  foregoing  remarks  lead 
to  no  such  conclusion.* 

« 

*  The  effect  of  the  extension  of  the  appellste  power  of  *the  Soprane 
court  to  the  state  courts,  will  be  found  on  a  sli^t  consideratioD  to  be  mom 
repugnant  to  the  federate  character  of  the  national  goremment  than  is  at 
first  supposed:  it  will  gire  to  it  a  strong  feature  of  consolidated  goremment 
in  the  administration  of  the  laws  and  acts  of  the  federal  gOFemment.  On 
the  one  hand,  whilst  the  goTemment  of  the  United  States  will  operate  more 
eebly  in  the  exercise  of  its  constitutional  powers,  tbrough  oigans  not  di- 
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The  principle  on  which  the  state  couxts  take  juriadiction  of 
the  cases  enumerated  in  the  constituidon,  is  common  to  all 
courts  having  jurisdiction  of  the  controversy  beibre  them. 
They  decide  in  conformity  to  the  law  of  any  government  that 
may  come  in  question.*  Thu  principle  does  not  deny  to  the 
fedend  government,  in  common  with  other  governments, 
through  its  own  courts,  to  decide  the  same  case  when  the 
parties  are  within  its  jurisdiction.  Without  the  means  of  en- 
forcing and  giving,  to  its  treaties,  its  laws,  and  its  acts,  an  uni- 
form construction,  it  would  be  incompetent  to  attain  die  great 
objects  of  its  institution.  Moving  within  the  circle  of  its  con- 
stitutional powers,  its  authori^  will  be  exercised,  m  a  grsat 
degree,  without  the  range  of  the  state  authc»rities.  The  difi- 
culty  which  presents  itself  to  the  operation  of  the  general  and 
slate  governments,  on  the  same  objects,  has  been  felt  in  many 
cases:  but  it  is  one  which  grows  out  of  the  system  itself,  and, 
without  a  change  of  that  system,  cannot  be  entirely  obviated.*^ 
That  it  may  be  much  diminished  by  a  prudent  exercise  of  the 
powen  appertaining  to  each,  has  been  proved  by  experience. 
Legislating  for  individuals  who  are  equally  the  citizens  of  the 

rectly  andsr  itft  control— On  the  other  hand  tbe  state  oonrti  wiU  be  made 
•the  iastnimentB  of  encroachment  on  stale  rights,  in  a  way  to  gtre  greater 
force  to  yiolations  of  the  federal  compact,  than  if  the  general  goremmeot 
cammitted  those  violatioos  through  its  own  organs.  The  revision  of  the 
judgments  of  the  state  courts,  by  way  of  original  jurisdiction  in  the  federal 
courts,  will  be  unaided  by  the  co-operation  of  state  adjudications,  anil 
leave  to  the  people,  vninfluenced  by  stale  authority',  an  opportunity  better 
adapted  to  the  impartial  iaveatigation  ef  the  comtitiitionality  of  federal 
adjudications. 

*  The  duty  imposed  on  the  ju4|^  of  the  several  states,  by  the  6th 
article  of  the  constitutioD,  to  respect  the  oenstitutioa  and  the  laws  of  the 
United  States,  which  shall  be  made  in  pursuance  thereof,  and  ail  treaties 
made,  or  which  shall  be  made,  under  the  authority  of  the  United  States, 
as  the  supreme  law  of  the  land,  adds  nothing  to  the  jurisdiction  of  the  states 
courts  over  this  subject— It  may  authorise  the  federal  courts,  when  the 
judgments  of  state  courts  come  befiire  them,  to  allow  to  those  jiidgroentA 
less  force  than  is  generally  accorded  to  the  Judgments  of  fbrei^  courtS| 
Ibr  the  consequence  of  which,  tte  Moral  gorennment  is  not  responsible. 
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general  and  state  governments,  the  authority  of  that  govern*' 
ment  must  be  considered  as  paramount,  which  under  a  fair 
construction  of  the  constitution  has  the  conclusive  power  to  act 
or  to  legislate  on  the  subject.  The  oath  to  support  the  consti- 
tution, ¥dtfa  the  strong  responsibility  to  those  from  whom  all 
power  is  derived,  seem  to  be  the  only  sanctions  against  the 
exercise  of  power  not  given  by  the  people.  That  oath,  which 
is  prescribed  by  the  sixth  article,  imposes  no  subordination 
upon  those  to  whom  it  is  administered— it  is  common  to  all 
who  exercise  power  under  either  government.  The  obligation 
which  is  imposed  by  the  same  article  on  the  judges  in  all  the 
states  to  respect  the  constitution,  the  laws  and  all  treaties  which 
shall  be  made  under  the  authority  of  the  United  States  fur- 
nishes no  ground  of  objection  to  the  preceding  remarks.  It 
cannot  be  construed  to  give  to  the  Supreme  court  power  to  en- 
.force  the  responsibility  of  the  state  judges  under  that  obliga- 
tion. The  article  implies  nothing  more  than  it  declares;  that 
is,  that  the  constitution,  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof,  and  all  treaties 
made,  or  which  shall  be  made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land.  On  the 
contrary,  it  leaves  to  the  state  judges  the  right  to  inquire 
whether  the  laws,  treaties,  &c.  have  been  made  in  pursuance  of 
the  constitution.  Standing  on  the  ground  of  that  article  alone, 
if  there  was  no  other,  I  should  feel  myself  compelled  to  in- 
quire whether  the  25th  section  of  the  act  of  congress,  under 
the  authority  of  which  the  mandate  in  question  was  awarded, 
•is  in  pursuance  of  the  constitution,  or  repugnant  thereto. — 
On  the  ground  of  mere  implication,  or  doubtful  inference,  to 
decide  th^t  a  law  is  unconstitutional,  would  at  all  times  be 
hig^y  improper.  The  judge  ought  to  be  deeply  impressed 
that  die  law  in  question  is  in  direct  opposition  to  the  plain 
meaning  of  that  instrument;  and,  feeling  that  impression,  he 
would  be  unmindful  of  the  great  trust  confided  to  him,  and  of 
the  sacred  obligations  of  duty,  if  he  were  to  shrink  from  tiie 
decision.  Under  the  full  jtnfluence  of  that  impression,  I  am 
constrained  (o  declare  it  to  be  my  opinion  that  so  much  of  th^ 
2.5th  section  of  the  act  of  coitgress,  in  pursuance  of  which  the 
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mandftte  in  this  case  was  issued,  as  requires  of  dus  court  to  ex« 
ercise  the  judicial  powers  therein  prescribed,  is  a  violation  of 
the  consdtudon;  that  the  writ  of  error  was  improvidently  al- 
lowed by  one  of  the  judges  of  thb  court;  and  that  obedience  to 
the  mandate  oi^t  to  be  refused. 

■ 

Roane^  y. — ^This  case  comes  before  the  court,  upon  a  spe- 
cial mandate  from  the  Supreme  court  of  the  United  States. 
That  mandate  recites  a  judgment  of  tliat  court,  which  reverses 
a  judgment  of  this  court,  and  commands  the  judges  of  this 
court,  to  carry  the  reversing  judgment  into  execution.    That 
judgment  was  rendered  upon  a  writ  of  error,  sued  out  to  the 
judgment  of  this  court,  under  the  provision  of  the  25th  sect. 
of  the  judicial  act  of  the  United  States,  [Laws  of  United  States^ 
vol,  i.  p.  64.]  upon  the  ground,  as  is  supposed,  that  this  court 
had  decided  against  a  treat}',  or  a  right  claimed  under  a  treaty. 
The  judgment  of  this  court  had  reversed  a  judgment  of  the 
district  court  of  Winchester,  rendered  in  favour  of  Denny  Fair- 
fax, under  whom  the  appellee,  (Martin,)  clsums,  in  an  action 
of  ejectment,  brought  against  him  by  the  appellant,  and  had  re 
ijuired  the  court  below,  to  carry  the  same  into  execution.  In  that 
action  a  case  was  agreed  between  the  parties,  in  which  the  defen- 
dant relied  upon  the  treaty  of  peace  between  the  United  States 
and  Great  Britain:  but  that  treaty  constituted  only  one  link  of 
his  defence  or  tide.  There  are  also  many  other  distinct  facts,  or 
findings,  comprised  in  the  case  agreed,  each  of  ndiich  is,  perhaps 
also  divisible  into  other  facts  or  findings;  and  as  the  judgment 
of  this  court,  as  appearing  on  the  record,  is  merely  general^  and 
does  not  state  the  particular  point  on  which  it  was  rendered,  it 
may  be, — as  the  fact  really  was,  in  relation  to  the  judgment  of 
thia  coiut, — ^that  neither  judgment  was  rendered  upon  the  con- 
struction of  the  treaty. 

The  question  which  now  arises,  upon  this  mandate,  is  of  the 
first  impression  in  this  court,  and  of  the  greatest  moment.— 
The  court,  consequently,  invited  the  members  of  the  bar  to  in- 
vestigate it,  for  its  information;  several  of  whom,  in  addition 
to  the  appellee's  counsel,  dischssed  it,  accordingly,  ki  a  very 
full  and  able  nvuiner:  since  which,  it  has  received  the  long  and 
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cleHbotee  conaidentlsQii  of  Ae  court.  Tbii  course  of  die  ciewrtt 
to  say  nothing  of  its  general  diaracter,  shoidd  have  spared  die 
appellee's  counsel  the  trouble  of  eidMNting— oot  literal^,  bitt 
HI  effect,~tfais  high  tribunal,  to  devest  itself  oi  all  improper 
prejudices,  in  deciding  on  this  important  questmu  Those 
counsel  were  also  pleased  to  warn  us  of  the  consequoices  of  a 
decision,  one  way,  in  reference,  principal!}',  to  the  anarchical 
principles  prevalent  at  the  time  of  the  argument,  (April,  18140 
in  a  particular  section  of  the  union*  They  ought  to  have  re- 
membered, that  this  court  did  not  select  the  time  for  bringing 
this  case  to  a  decision,*  and  that  it  is  not  for  it,  to  regard  po« 
litical  consequences,  in  rendering  its  judgments,— Tliey  shoukl 
also  have  recollected,  that  there  is  a  Charybdia  to  be  avoided^ 
as  well  as  a  Scylla;  that  a  centripetal,  as  well  as  a  centrifugd 
principle,  exists  in  the  government;  and  that  no  calamity  would 
be  more  to  be  deplored  by  the  American  people,  dum  a  vor* 
tex  in  the  general  government,  which  should  ingidf  and  sweep 
away,  every  vestige  of  the  state  constitutions. 

I  will  consider  the  case  before  us,  under  die  foIlowiDg  gene- 
ral points  of  view: 

I  will  inquire,  1st,  whether  the  25th  aectioii  of  tlie  judicid 
act,  so  far  as  it  relates  to  the  case  before  us,  b  justified  fay  die 
constitution?  2dly,  Whether  this  case  comes  within  die  actual 
provinon  of  diat  section?  ttid  Sdly,  Whether  this  coiart  has 
power  to  declare  the  negative  ot  both  or  rither  of  diese  propo- 
sAtions,  if  its  opinion  should  indiii^  it  to  do  so} 

Before  I  go  particularty  into  these  questions,  it  may  be  pro- 
per to  rid  the  case  of  the  influence  of  a  number  of  opimoni^ 
which  were  quoted  by  the  appellee's  counseL  Among  many 
odiers  of  minor  character,  and  which,  theref^re^  will  not  be 
particularly  noticed,  they  were  pleased  to  quote  very  much  at 
large,  the  opinions  contained  in  die  publication  styled  The 
FederaBsty  and  diose  delivenMl  I^  the  membere  of  congress^  at 
the  time  of  passing  the  act  in  question.  While  I  shill  never 
hold  myself  bound,  by  die  opimons  of  any  individuals,  furdier 

*  This  opinioa  was  prepared,  andieadylo  be  delivered,  sbortlyailsr  the 
argament.  The  crUis  aUuded  to  by  the  appellee^s  counsel,  bas  now  haf^ 
pilj  passed  away^ 
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tlttn  they  appear  to  me  to  be  coTf^ct,  it  ai^  be  properto  g^e 
an  answer  to  the  pretensi<»»s  of  auch  as  challenge  a  superior  de- 
gree of  cQofideace.  Of  this  character,  the  two  classes  of  opi- 
moDUi  just  mentioiied,  may  plausibly  be  supposed  to  partake* 
Witb  respect  to  the  work  styled  The  Federalist^  while  its  ge- 
neral alttlity  is  not  denied,  it  is  liable  to  the  objectio^,  of 
haTing  been  a  mere  newspaper  publication,  written  in  the  heat 
and  hnrry  of  the  batde, — ^if  I  may  so  express  myself, — before 
die  constiluitifm  was  adopted,  »id  with  a  view  to  ensure  its 
ntificatioiu  Its  principal  reputed  author  was  an  active  parti- 
asan  of  Ae  oonstitution,  and  a  supposed  favourer  of  a  consoli* 
dated  government**  It  is  also  liable  to  the  objection,  that 
vriiSe  it  contsuns  an  ample  stock  of  principles,  to  bear  out  every 
opinion  I  have  ftfmed  on  this  subject,  its  conclusions,  in  rela- 
tion to  the  particular  quesfion  now  before  us,  go  to  prove  too 
mudi;  diey  go  to  authorize  an  iqipeal  from  the  highest  state 
courts,  to  the  inferior  federal  tribunals!!  Widi  respect  to  the 
opimons  of  liie  members  of  congress,  who  passed  the  judicial 
act,  I  had  not  expected  that  they  would  have  been  quoted  to 
prove  it  constitutionaL  Their  (^pinion  was  already  manifest,  in 
she  act  itself  and  it  veqvired  tke  opinions  of  others^  at  least  to 
corrobontte  and  suppcvt  it.    The  reia»:iMfad  opinions  of  die 

*  See  the  report  of  the  secretsiy  of  tiie  tressurf  (Mr.  Hsmilton,)  on 
Buaraftctiiret,  of  6th  Deeemher,  1791;  ia  wlileh  il  is  espretdy  eanlandsd 
to  beibMig  <«to  the  dlscietiOD  of  the  oatianal  legsMstore^  to  prooomioii 
npon  the  otgects  which  eooosra  the  »Bas»Ai.  wklvaeb,  snd  for  which, 
nader  tbst  dsuBciptiony  sa  sfipropnstioii  of  money  is  requisite  and  proper; 
end,"  he  a4iB>  "  there  seems  to  be  no  room  for  a  doubt,  that  whaterer 
concerns  the  general  interests  of  learning,  of  agriculture,  of  manufac- 
tures, and  of  commerce,  are  within  the  sphere  of  the  national  councils, 
as  ftur  as  regards  an  appropriatian  of  money!" 

f  In  fid  FedertOUi,  p.  9S6,  it  is  said,  that  whether  the  juriadiodon  of  the 
inferior  federal  courts  sfaeil  be  original,  eri^ieUsile,  or  both,  dppends  en 
Uni  Jiinistinn  sf  thn  Inciiliitnrr.  inrl  tho  siithnr  Bd((1f|  •<  I  perceive  at  pre- 
SUnt  no  inqpectiipent  to  the  establiahmeat  of  an  appeal,  fronS  the  stat^  courts, 
to  the  suBoaDHVATE  national  tribunals." — ^Again  it  is  said,  in  p.  327,  that 
i^peals,  in  most  cases  in  which  tbey  may  be  proper,  <*  instead  of  being 
cfloned  to  tfie  Sapfeae  coart,  may  be  msde  to  lie  to  the  district  cooktb 
^tbeaaiea!" 
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same  men,  gains  Codling,  on  diis  question  of  consdtndoiialitjr^ 
whereas  die  opinions  of  others^  however  insignificant,  mig^ 
have  been  of  some  importance,  to  show  a  concurrence  of  senti* 
ment,  on  the  subject.  This  quotation  however  proves  anodier 
thing  tending,  essentially,  to  weaken  the  authority  of  these 
opinions*  It  shows  that  the  judicial  act,  in  aH  its  parts,  received 
far  less  discussicMi  in  congress,  at  die  tune  it  was  passed,  than 
die  sin^e  point  now  in  question,  has  received  in  this  court. 
That  point  was  not  then  considered  or  discussed,  in  an  indivi- 
dual insulated  manner.  This  was,  pethaps,  unavoidable,  as  the 
whole  government  was  to  be  then,  forthwith,  organized,  and  dme 
was  very  pressing. — ^It  is  not  wonderful,  therefore,  that  anact 
passed  under  such  circumstances,  should  be  found  to  have  vio* 
lated  die  constitution,  in  some  of  its  parts;  an  instance  of 
which  has  been  detected  and  admitted,  by  the  Supreme  court  of 
the  United  States  itself,  in  the  case  of  Maibury  ir.  Madison.^ 
[1  Cranch^p.  176.] 

It  was  argued  by  the  ^ppellee^s  counsel,  diat  both  these 
classes  of  opinions  were  entided  to  great  weight,  as  being  con* 
temporaneous  expositions  of  the  constitution,  by  men  who  had 
a  great  agency,  in  forming  and  putting  the  sacme  into  operation. 
Whatever  weight  may  be  attached  to  contemporaneous  expo- 
sition, in  other  cases,  litde  credit  is  certainly  due  to  the  ccp- 
structions  of  those,  who  were  parties  to  the  conflict,  and  which 
were  given  before  the  heat  of  the  contest  had  subsided,  or  their 
passions  had  had  time  to  cool;  and  as  to  the  advantages  supposed 
to  have  been  gained,  from  their  having  founded  the  constitution, 
which  is  expounded,  that  circumstance  is  in  entire  conflict 
with  a  principle,  deemed  vitally  important  to  free  government, 
by  all  enlightened  writers,  The  FederalUty  not  excepted,  (2  voL 
p.  1.)  that  the  power  of  making  and  expounding  a  law,  or  con- 
stitution, should  not  be  blended  in  the  same  hands. 

Throwing  out  of  view,  all  these  opinions,  therefore,  except  so 
far  as  I  may  think  them  correct,  and  use  diem  for  the  purpose 
of  illustration,  and  takmg  for  my  guide  the  constitution,  which 
cannot  err,  I  will  examine  these  important  questipns.  I  will 
idso  avail  myself  of  such  principles,  as  all  the  e^lig^t^ed 
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Aiends  of  liberty  concur  in,  as  essential  to  preserve  the  rights 
and  promote  the  harmony  of  both  governments.  As  a  work 
containing  a  just  exposition  of  these  principles,  I  wiU  occa«- 
sionally  refer  to  the  celebrated  report  to  the  Virginia  legisla- 
ture, in  the  year  1799.  In  addition  to  odier  claims  to  respect, 
it  is  to  be  remarked,  that  this  document  contains  the  renewed 
sense  of  the  people  of  Virgiiua,  on  the  important  subjects  to 
which  it  relates;  a  sanction  deemed  important  enough,  in  some 
of  the  states  (see  consl  of  Maryland,)  to  cause  an  amendment 
to  their  constitutions,  and  that  it  had  a  principal  influence  in 
producing  a  new  era  in  the  American  repuUic. 

I.  We  come  now  to  inquire,  whether  the  25th  section  of  the 
judicial  act,  so  far  as  it  relates  to  the  case  before  us,  is  justified 
by  the  constitution?  and  this  question  again  branches  itself  into 
two  inquiries:  1st.  Whether  the  constitution  gives  any  power 
to  tile  Supreme  cotut  of  the  United  States,  to  reverse  the  judg* 
ment  of  the  Supreme  court  of  a  state?  and  2dly,  If  it  does, 
whedier  it  authorizes  the  limited  and  partial  power  of  revisal, 
contemplated  by  that  section?  I  beg  it  to  be  distinctiy  under- 
stood, that  I  confine  my  inquiries,  excbiaroehf^  to  the  actual 
point  now  imder  consideration;  namely,  one  relating  to  the  con- 
struction of  a  treaty.   I  do  not  stop  to  inquire,  whether  a  con- 
'trcdling  power  exists  in  the  Supreme  court,  in  relation  to  any 
other  class  of  jurisdiction,  embraced  by  the  2d  section  of  the 
3d  article  of  the  constitution.    It  may  not  fblldw  that  because 
these  are  comprehended  in  the  same  article  with  the  one  before 
us,  they  necessarily  stand  upon  the  same,  and  no  other  founda- 
tion.   It  is  possible^  that  various  considerations,  resisting  as 
.well  from  other  provisions  of  the  constitution,  as  from  the  na- 
ture of  some  of  the  other  classes  of  jurisdiction,  may  occasion  a 
difference.    On  these  points,  however,  I  have  not  stopped  to 
form  an  opinion — I  confine  my  inquiries  to  the  single  question 
now  actually  before  us. 

In  order  to  understand  that  question  correctiy,  it  is  proper 
to  recollect,  tiiat  the  government  of  the  United  States  is  not  a 
jsole  and  consolidated  govemment.  The  governments  of  the 
aevenl  states,  in  all  their  pasts,  remain*  in  full  force,  except  as 
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they  arc  impttired,  by  grants  of  power  to  the  general  govern* 
ment.  It  is  sot  only  true,  on  general  principles,  that  thb  nay 
be  the  case  of  governments  in  general,  but  all  the  enlightenedl 
friends  of  liberty  agree  that  it  is,  emphatically,  the  case,  as  to 
our  confederated  government* 

As  a  proof  of  the  first  position,  it  is  laid  ^avm  in  Vattel, 
(p.  18,)  that  several  sovereign  states  may  unite  themselves  to- 
gether, by  a  perpetual  confederacy,  witiiout  each,  in  particular, 
ceasing  to  be  a  perfect  state— that  they  frill  t^en  form  a  federal 
republic,  and  as  such,  will  remadn  independent,  but  wiH 
continue  liable  to  fulfil  the  engagements,  into  which  it  has  en* 
tered.  As  to  our  own  particular  government,  this  position  is 
not,  at  this  day,  necessary  to  be  proved.  It  has  grown  into  a 
masdm.  It  has  run  through  the  general  govenmient,  in  all  its 
modifications  and  changes — ^from  the  articles  of  confedenMtioa 
in  whidi  it  is  declared  (art*  2d*)  that  *^  each  slate  retains  its 
sovereignty,  freedom,  and  independence,  and  eveij  power,  ju- 
risdiction, and  right,  which  is  not,  by  this  confeoeration,  ex- 
pressly delegated  to  the  United  States,  in  congress  assend)!  -d,^^ 
to  the  present  constitution  of  the  United  States,  which  has 
provided  by  the  12th  amendment,  that  ^tiie  powers  not  dde- 
gated  to  the  United  States,  by  the  constitution,  nor  prohibited 
by  it  to  the  states,  are  reserved  to  the  states  respectivdy,«Qr 
to  the  people.'^— And  even  in  the*  short  interval  between  the 
extinction  of  the  articles  of  confederationi,  and  tiie  adoptioa  of 
the  amendment,  last  menti(vqdi^  ihe  principle  embraced  by 
that  amendmentment,  was  esteemed  by  all  parties,  as  a  port  of 
the  constitution  itself.    [2.  Federalist^  p.  202»] 

If,  ait?r  the  expUcit  amendment  last  mentioned,  any  doubts 
could  stiU  exist,  on  this  subject,  they  will  be  disMpated  by  the 
most  unexceptionable  authorities.  In  the  report  to  the  Vitgi* 
nia  legislature,  before  mentioned,  for  exemfde,  that  body  lias 
resolved  [Report^  commonly  called  MadMorCn  Report^  pm  4*--^] 
that  *^  it  views  the  powers  of  the  federal  government,  as  result- 
ing from  the  compact  to  which  the  states  are  parties,  as  limited 
by  the  plain  sense  and  intention  of  the  instrument,  constituting 
that  compact;  and  as  no  further  valid  than  thqr  are  authorized 


433 

by  the  grants  enumerated  in  that  compact,"  '  Again,  it  is  re- 
solved, [Jf  .7]  that  **  if  the  powers  granted  Be  valid,  it  is  because 
they  are  granted,  and  if  the  granted  powers  are  valid,  because 
granted,  all  other  powers  not  granted,  must  not  be  valid." 
It  is  also  further  resolved;  [/>.  45]  that "  whenever  a  ques- 
tion arises,  concerning  the  constitutionality  of  a  particular 
power,  the  first  question  is,  whether  the  power  be  expressed 
in  the  constitution?  If  it  be,  the  question  is  decided — ^if  it 
be  not  expressed,  the  next  inquiry  must  be,  whether  it  is 
properly  an  incident  to  an  express  power,  and  necessary  to  its 
execution*^ 

So  it  was  unanimously  resolved,  by  the  Supreme  court  of  the 
state  of  Pennsylvania,  in  the  case  of  Commonwealth  vs.  Cob- 
bet,  [8  Dailas^p.  407]  (a  case  to  be  presently  more  particularly 
noticed,)  that  before  the  constitution  of  the  United  States  was 
adopted,  the  several  states  had  absolute  and  unlimited  sover- 
eignty, within  their  respective  boundaries,  and  all  powers,  legis- 
lative, executive  and  judicial,  except  as  they  had  been  granted 
away,  by  the  articles  of  confederation,  and  that  they  now  en- 
joy all  those  powers,  except  such  as  have  been  graated  to  the 
government  of  the  United  States. 

It  results  from  this  diversity,  in  the  two  governments;  that, 
whereas,  in  a  controversy  respecting  the  constitutionality  of  a 
state  law,  it  must  be  shown  to  be  unconstitutional,  a  law  of  the 
general  government  must  be  proved  to  be  constitutional;  which 
can  only  be  by  showing,  that  the  power  to  pass  it  has  been 
granted. 

As  to  the  criterion  of  a  power's  being  granted,  or  not  granted, 
no  resort  ought  to  be  had,  to  the  general  and  extensive  words 
used  in  the  preamble  to  the  constitution.  It  was  resolved  by 
the  Virginia  legislature  in  acting  upon  the  report  before  men- 
tioned,  \Report  /i,  44]  that  "  it  is  contrary  to  every  acknow- 
ledged rule  of  construction,. to  set  up  the  preamble,  in  opposi- 
tion to  the  plain  meaning  expressed  in  the  body  of  the  instru- 
ment— ^that  a  preamble  usually  contains  the  general  motives  or 
reasons,  for  the  particular  regulations  or  measures,  which  fol« 
No.  XXIII.  3  I 
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low  it,  and  is  always  understood  to  be  explained  or  limited  hy 
them;  and  that,  in  the  present  instance,  a  contrary  interposition 
would  have  the  inadmissible  effect  of  rendering  nugatory,  \>r 
improper,  every  part  of  the  constitution  which  succeeds  the 
preamble/'  It  was  further  resolved,  that  the  general  words  in 
the  preamble  in  question,  would  the  rather  be  excluded  from 
having  that  extensive  influence,  because  they  were,  copied  into 
the  present  constitution,  from  the  eighth  of  the  articles  of  con* 
federation,  [jReport  p.  44]  and  in  that  government,  owing  to  the 
admitted  narrowness  of  its  powers,  no  pretence  existed,  fcH- 
saying  that  they  had  this  extensive  effect.  Again  it  was  re- 
solved, that  this  extensive  construction  would  leave  the  judi- 
ciary entirely  in  the  dark,  as  to  the  limit  which  bounded  the 
legislative  power,  and  consequendy,  without  any** adequate 
means  of  checking  undue  extensions  thereof,  as  it  must  be 
obvious,  that  all  measures,  tending  to  promote  the  general  wel* 
fare,  &c.  *^  must  be  questions  of  mere  policy,  and  expediency, 
on  which,  legisladve  discretion  alone,  can  decide,  and  from 
which,  the  judicial  interposition  and  control,  are  completely 
excluded."  [Report  p.  1 3.] 

These  principles  and  authorities  equally  show,  that  a  power 
ought  not  to  be  considered  as  granted,  because,  in  the  opinions 
of  the  judges  expounding  the  constitution,  it  ought  to  have 
been  granted.  This  point,  as  to  them,  is  entirely  coram  non 
judtce.  The  people,  alone  are  competent  to  decide  it;  and  they 
have  decided  every  power  to  be  withholden,  which  has  nbt 
been  legitimately  granted.  Their  will  is  supposed  to  be  in  ac- 
cordance with  their  expressions;  but  if  tiiis  w^re  even  other- 
wise, the  answer  to  the  courts  would  be  ^*'  quod  voluerunt^  non 
dixeruntj'^ 

In  deciding  whether  the  jurisdiction  given  to  the  federal 
courts  by  the  constitution,  is  confined  to  those  courts,  or  is  ex* 
tensive  enough  to  control  that  of  the  state  courts  also,  in  the 
case  of  treaties,  the  first  remark  which  occurs,  is,  that  it  would 
be  difficult  to  draw  the  line  under  the  actual  provisions  of  the 
constitution,  between  a  total  and  partial  interference.  The  first, 
as  well  as  last,  depends  upon  the  discretion  of  congress,  and 
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3'et  it  can  hardly  be  presumed  that  the  constitution  intended, 
that  the  state  authorities,  on  this  subject,  should  be  wholly  in- 
vaded and  set  aside,  when,  in  the  sixth  article  thereof,  it  recog- 
nizes  the  power  of  the  state  judges,  over  treaties,  and  provides 
for  their  being  sworp  to  observe  them. 

It  is  next  to  be  observed,  that,  naturally  the  jurisdiction 
granted  to  a  government,  is  confined  to  th.e  courts  of  that  go- 
vernment. It  does  not,  naturally,  run  into  and  uflFect  the  courts 
of  another  and  distincf  government;  whether  that  government 
operates  upon  the  same,  or  another  tract  of  country.  In  rela- 
tion to  another  and  distinct  government,  acting  upon  another 
territory,  the  position  is  undeniably  clear;  nor  is  it  less  so,  in  the 
case  before  us,  if  the  before  mentioned  ideas  relative  to  the  na- 
ture and  effect  of  federal  republics,  in  general,  and  ours,  in  par- 
ticular,  are  correct. 

If  this  principle  be  true,  in  general,  it  will  become  so,  afor- 
tiQft^  if,  in  all  the  other  pd:rts  of  the  constitution,  on  the  subject  of 
jurisdiction,  the  federal  courts  are,  alone,  contemplated;  and  if, 
in  all  other  instances,. the  federal  authorities  act  directly  upon 
the  people,  and  not  through  the  medium  of  those  of  the  states. 
Both  of  these  positions  appear  to  me,  to  be  unquestionably 
true. 

As  to  the  first:— it  will  be  seen,  that  the  first  section  of  the 

third  article  of  the  constitution,  relateis,  solely  sind  exclusively, 

to  the  courts  of  the  United  States.     It  provides  for  their  es- 

tablisliment,  for  their  tenure  in  office,  and  their  salaries.     It 

Has  no  eye  to  the  state  tribunals.     So  in  the  last  clause,  of  the 

second  section  of  the  third  article,  providing,  that  the  trial  of 

all  crimes  shall  be  by  jury,  and  be  held  tn  the  state  in  which 

such  crimes  shall  have  been  committed,  the  federal  courts  are, 

exclusively,  contemplated:  it  would  have  been  absurd,  to  have 

provided,  that  the  courts  of  a  state,  which  has  no  jurisdiction 

beyond  its  limits,  should  be  held  within  those  limits.     This 

clause,  then,  of  the  very  section  in  question  in  this  case,  being, 

undoubtedly,  confined  to  the  federal  courts,  it  would  cleariy  fol- 

\avf^  in  a  case  of  doubt,  that  the  whole  section  was  subject  to 

■ 

the  same  restriction.     The  same  restriction  is  kept  up,  in  the 
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amendments  subsequently  adopted  in  the  constitution.  In  th€ 
eighth  amendment,  it  is  provided,  that  the  a^jcused  shall  have  a 
right  to  a  speedy  trial,  by  a  jury  of  the  state  and  district  in 
which  the  crime  shall  have  been  committed;  a  provision  wholly 
superfluous  and  absurd,  as  relative  to  the  state  courts.  So  in 
the  ninth  amendment,  providing  that  in  cases  of  the  value  of 
twenty  dollars,  the  right  of  jury  trial  shall  be  preserved,  it  will 
not  be  contended,  that  it  related  to  the  jurisdiction  of  the  state 
courts;  as  most  of  the  state  constitutions  had,  already,  provided 
for  the  inviolability  of  yvLvy  trial,  and  the  state  governments  al- 
ways claimed  and  exercised  the  power  to  say  under  what  limi* 
tations  and  restrictions  the  jury  trial  shall  prevail  in  their  courts. 
It  is  also  to  be  borne  in  mind,  that  one  of  the  last  amendments 
to  the  constitution,  which  declares,  that  the  judicial  power  of 
the  United  States,  thall  not  be  construed  to  extend  to  smts 
brought  against  a  state,  by  citizens  of  another  state,  or  of  a  fo- 
reign state,  is  confined  to  the  federal  courts,  in  exclusion  of  those 
of  the  states^  for,  if  the  state  courts  were  also  inhibited  from 
this  jurisdiction,  the  parties  last  mentioned  would  be  left 
without  any  redress -whatever,  when  aggrieved  by  ^  state!  If 
then,  in  every  other  part  of  the  constitution,  which  respects 
jurisdiction,  the  federal  courts,  alone,  are  contemplated,  and  if, 
in  an  important  clause  of  the  Very  section  ^ovr  in  /[{uestion,  the 
restrictive  construction  is  found  to  prevail,  it  would  seem  a  na- 
tural consequence,  that  it  should  prevail,  also,  in  the  remaining 
|)an  of  that  section^ 

If,  in  addition  to  these  considerations,  it  be  also  recollected, 
that  the  constitution  of  the  United  States,  in  almost  no  other 
instance,  acts  through  the  governments  of  the  several  states, 
the  probability  will  be  increased,  that  it  did  not  mean  to  act 
through  them,  or  intermeddle  with  them,  in  the  case  in  -ques- 
tion. The  great  grievance  complained  of  under  the  articles  of 
confederation,  was,  that  they  acted  only  through  the  states, 
which  states  palsied  the  arm  of  the  general  government,  at  their 
will  and  pleasure.  To  remedy  this  evil,  an  entire  new  system 
was  adopted,  by  which  the  general  government  acted  directly 
upon  the  people.     No  instances  are  at  present  recollected  in 
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which  the  co-operation  of  the  state  governments  is  necessary, 
but  for  the  purpose  of  electing  a  president  and  senators.  In  all 
other  instances  the  governments  are  entirely  separate  and  dis- 
tinct: and  every  provision  of  the  constitution,  will  be  construed 
in  reference  to  this  feature  of  the  government. 

Bearing  these  principles  in  mind,  let  us  proceed  to  inquire 
into  the  meaning  of  the  second  section  of  the  third  article  of 
the  constitution,  so  far  as  it  relates  to  the  case  before  us.  That 
section  is  in  the  following  words,  viz.—*"  The  judicial  power 
shall  extend  to  all  cases  in  law  and  equity  arising  under  the  con- 
stitution, the  laws  of  the  United  States,  and  treaties  made,  or 
which  shall  be  made,  undej-  their  authority,"  &c.  That  sec- 
tion of  the  constitution,  follows  immediately  after  another  sec- 
tion which  speaks  only  of  the  judicial  power  of  "  the  United 
States^'*  and  which  is  the^by  declared  to  be  vested  in  one  Su- 
preme court  and  such  inferior  courts  as  congress  might  ordain 
and  establish.  When,  therefore,  the  second  section  speaks  of 
"  the  judicial  power,"  simply,  it  means  the  judicial  power  of 
the  United  States,  as  contra-distinguished  from  that  of  the  se- 
veral states,  and  as  vested  in  the  Supreme  court,  and  the  infe- 
lior  courts  to  be  by  congress  established.  It  is  consistent  with 
every  rule  of  fair  construction,  to  transplant  the  words  '^  of 
the  United  States,"  from  the  first  section,  into  the  second,  and, 
thus  transplanted,  every  possible  pretence  is  done  away,  that 
the  clause  just  recited  any  more  relates  to  the  judicial  power  of 
the  several  states,  than  does  the  clause  immediately  preceding 
it,  which  is  expressly  confined  to  the  judicial  power  of  "  the 
United  States.^''  TTie  same  inference  would  result  on  general 
principles;  for  the  general  words  of  a  constitution,  are  to  be 
applied  to  its  own  institutions,  in  exclusion  of  those  of  another 
government.  This  construction,  too,  by  keeping  aloof  from 
the  state  jurisdictions,  wilt  keep  up  and  perfect  the  symmetry 
between  this  and  every  other  part  of  the  constitution,  as  I  have 
already  attempted  to  show;  and  be  in  perfect  unison  with  the 
principles  that  each  government  contemplates,  and  only  con- 
templates its  own  judiciary,  and  that  the  operations  of  the  ge- 
neral government  are  in  this^  as  in  other  cases,  distinct  from 
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those  of  the  States,  and  are  neither  dependent  on,  nor  inter* 
mingled  with  thetn. 

it  is  here  to  be  remarked,  that  the  judicial  power  of  the 
United  States*  is  to  be  determined  by  the  suit  or  action  being 
proper  for  the  cognizance  of  their  courts,  and  being  actually 
instituted  or  brought  therein*  If  brought  or  instituted  in  the 
court9  of  another  gpvemment,  though  they  may  involve 
the  construction  of  the  constitution,  laws  or  treaties  of  the 
Upited  States  they  form  a  part  of  the  judicial  power  of 
that  government,  and  not  of  that  of  the  United  States.  On 
any  other  hypothesis,  the  judicial  power  of  the  United  States 
would  be  co-eiitensive  with  the  limits  of  the  world,  on  the 
principle  that  the  lex  loci  prevsuls  every  where,  in  the  case  of 
contracts. 

This  judicial  power  is  to  *^  extend  to'^  all  cases,  &c«  It  is  here 
proper  to  recollect  that  the  govemmentof  the  confederation  had 
also  a  court  or  courts;  but  they  had  only  a  very  narrow  or  limited 
jurisdicdoh,  [Articles  of  Confederation^  art.  9,  sec,  S.]  and  it  was 
the  object  of  the  constitution  toextendthe  jurisdiction  of  the  fe- 
deral courts,  to  be  then  established,  beyond  that  of  those  which 
before  existed.  This  word  ^^  extend'*  is  fully  satisfied,  by  being 
confined  to  the  courts  of  the  Cnited  States,  although  the  courts 
of  other  governments,  should  also  have  a  jurisdiction  overthe 
same  subjects.  The  word  according  to  the  best  lexicographers, 
means  to  widen  or  enlarge;  [See  Johnson^s  Dictionary.]  it 
hasno.rfepse,  which  goes  to  the  exclusion  of  another  juris- 
diction.— But  for  the  previously  limited  jurisdiction  of  the 
federal  courts,  and  which  it  was  the  object  of  this  articje  to 
enlarge  or  "  extend"  the  phraseology  would  probably  have  been 
t)iat  the  courts  of  the  United  States  shall  ^^have  juriseSc- 
tion  in*^  all  cases,  8(c.  Had  this  form  of  expression  been  usedt 
no  doubt  could  possibly  have  existed,  but  that  the  jurisdiction 
of  the  courts  of  the  states,  would  have  been  left  untouched.  So 
if  the  ^amplified  and  varied  form  of  expression  before  mentioned 
had  been  used,  namely;  that  the  judicial  power  ^^  of  the  Uni- 
ted States,''  which  is  vested  in  one  supreme  court,And  such  in- 
ferior courts  aa  congreas  may  establish,  and  which  courts  shall 


4S9 

have  jurisdiction  in  all  cases  in  law  and  equity,  &c.  no  scintilld 
of  doubt  could  possibly  have  remained,  but  that  the  clause 
would  have  been  confined  to  the  jurfsdiction  of  the  federal 
courts,  in  exclusion  to  that    of  the  state  courts. 

But  it  is  argued,  that  the  power  is  granted  to  the  supreme 
court,  to  control  the  jucigments  of  the  state  courts,  under  the 
second  clause  of  the  second  section  of  the  third  article  of  the 
constitution,  which  says,  that  ^^  in  all  the  other  cases  before 
mentioned,"  [two  classes  being  excepted,  in  which  the  supreme 
court  is  declared  to  have  original  jurisdiction,]  ^^  the  supreme 
court  shall  have  appellate  jurisdiction,  lx>th  as  to  law  and 
fact  with  such  exceptions,  and  under  such  i^gulatioos,  as  con- 
gress shall  make/' '  Having  endeavoured  to  show,  as  above, 
that  itit  first  and  third  clauses  of  this  section,  relate  exclusively 
tx>  the  jurisdiction  of  die  federal  courts,  and  do  not  extend 
to    that  of  the  state  tourts;  having,  also,   endeavoured  to 
show,  that  every  other  part  of  the  original  constitution,  and , 
its  lunendments,  is  subject  to  the  same  restriction,  it  would 
seem  to  be  a  reasonable  inference  that  this  last  and  solitary 
clause  should  receive  a  similar  construction.    The  general 
principle  is,  that  a  constitution  settles  the  powers  and  arranges 
the  jurisdiction  of  its  own  courts,  and.not  those  of  another  gov- 
ernment; and  although  the  convention. had  the  power  to  affect, 
also,  those  of  the  states,  this  principle  will  still  prevail,  unless  it 
clearly  and  le^timately  appears  to  have  been  intended  to  be 
abandcmed.  The  question  then  recurs,  under  the  actual  provi- 
sions of  the  constitution,  was  that  instrument  the  settling  the 
jurisdiction  of  its  own  courts,  or  those  of  a  different  govern- 
ment? 

In  order  to  elude  the  force  of  tiw  principle  just  mentioned, 
it  is  contended  that  the  courts  of  the  several  states  are  to  be 
considered^  quoad  Utih  case,  as  courts  of.  the  United  States. 
They  are  said  to  be,  more  emphatically  when  considered  in  re- 
lation to  the  courts  of  the  United  States,  *'^  parts  of  one  whok;^^ 
(Federalist^  passim)  that  is,  that  they  are,  quoad  the  case  be- 
fore us,  a  part  of  the  courts  of  the  United  States.  They  be- 
came so,  under  the  provisions  of  the  judicial  act,  only  after 
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they  had  given  ah  opinion  in  a  certain  way,  whereajs  until  they 
had  given  such  opinion,  or  in  event  of  their  giving  it  the  othe 
way,  they  remained  the  coi^rts  of  the  several  states!  J[f  they  are 
considered  as  the  courts  of  the  several  states,  then  here  is  die 
plain  case  of  the  judiciary  of  one  government,  correcting  and  re- 
versing the  decisions  of  that  of  another.    If,  on  the  other  hand^ 
they  are  considered  as  courts  of  the  United  States,  they  become 
so,  by  implication^  and  without  having  been  appointed,  com- 
missioned or  paid  by  the  United  States,  and  without  being  im- 
peachable by  the  United  States.     If  the  state  courts  can  be 
thus  converted  into  federal  courts,  it  is  evident,  too,  that  cod» 
gress  may  effect  their'  independence  as  state  courts;  and  by 
throwing  on  them  a  mass  of  federal  jurisdiction,  bearing  no 
proportion  to  the  salaries  they  receive  from  the  states,  actually 
drive  them  out  of  office! — And  whence  does  this  implication 
arise,  in  the  case  in  question?     From  the  circumstance  of  the 
courts  of  the  states,  having,  in  the  course  of  their  ordinary  ju- 
risdiction, incidentaUy  acted  upon  the  constitution,  laws  or  trea- 
ties of  the  United  States;  a  circumstance  which  would  equally 
make  the  Supreme  court  of  Calcutta,  a  part  of  the  judicial 
8)^stem  of  the  United  States,  when  enforcing  the  laws  of  this 
coimtry  in  that.    But  this  is  not  all— It  ^becomes  necessary, 
and  by  the  like  implication,  for  the  courts  of  the  states— «ven 
for  the  Supreme  appellate  courts  of  the  states,  to  spread  the 
facts  upon  the  record,  without  which  the  courts  of  the  United 
States  cannot  act  upon  the  subject.     This  idea,  though  essen- 
tial to  the  exercise  of  the  appellate  power,  is  utteriy  at  war, 
both  with  the  character  of  a  supreme  state  court,  as  such,  and 
with  the  right  of  the  states  to  regulate  the  proceedings  of  their 
OMm  courts.     It  was  resolved  by  the  Virginia  legislature,  in 
acting  upon  the  report  aforesidd,  (Seport^  p.  38.)  that  the  ap- 
pellate jurisdiction  given  by  the  clause  in  question  did  not  ex- 
tend to  criminal  cases,  depending  even  in  the  inferior  federal 
courts,  notwithstanding  the  generalit}'  of  the  terms  used,  be- 
cause jury-trial  was  secured  in  such  cases,  by  the  constitution, 
and  was  not  a  subject  of  appeal.    This  argument  holds  much 
more  forcibty,  in  the  case  before  ds,  both  because  the  tenna 


used  are  fiurly  satisfied,  by  referring  them  only  to  the  federal 
tribunals,  and  because  they  cannot  reach  the  courts  of  the  states, 
but  by  passing  into  another  government,  sinking  the  character 
of  the  Supreme  courts  of  the  states,  into  mere  inferior  tribunals, 
and  invading  the  heretofore  exclusive  right  of  the  states,  to 
regulate  the  proceedings  of  their  own  courts. — Again,  in  order 
to  authorize  the  re-examination  of  y^c/t,  in  the  Supreme  court, 
a  course  contrary  to  the  general  proceedings  of  appellate  courts, 
it  was  found  necessary  to  provide  expressly  for  it,  ii^  the  con- 
stitution.    Had  this  not  been  done,  that  court  would  have  been 
confined  to  the  record,  as  in  other  cases*     This  provision  is,  by 
analogy,  conclusive  to  show,  that  the  appeals  here  intended, 
are  only  those  from  the  federal  courts.     Had  it  been  intended 
to  trench  upon  causes  abiding  in  the  state  courts,  also,  the  most 
express  and  explicit  words  would  have  been  used, to  efiPectuate 
so  unusual  and  delicate  a  power.     As  such  words  are  not  used, 
it  is  a  fair  presumption  that  this  was  not  intended. 

But  what  is  this  implication,  by  which  this  effect  is  to  be  pro- 
duced? By  which  a  power  is  to  be  taken  from  the  state  govern* 
ments,  and  vested  in  that  of  the  union,  and  the  courts  of  the 
former  taken  into  the  service  of  the  latter?    There  is  no  iota 
of  expression  in  the  constitution,  which  either  takes  it  from 
the   states,  or  gives  it  to  the  United  States.     If  it  be  said, 
that  the  implication  arises  from  the  nature  of  the  power,  I 
answer  that  that  power,  when  exercised  in  a  state  court,  is  a 
part  of  the  judicial  power  of  the  states,  and  not  of  that  of  the 
United  States,  as  I  have  already  endeavoured  to  show.  What 
then,   do  the  gentlemen  contend  for,  but  a  power  neither  ex- 
pressly granted  to  the  general  government,  nor  taken  from  the 
states,  nor  forming  a  part  of  the  judicial  power  of  the  United 
States? — If  this    mode  of  dedueuig  power  be  adequate   to 
the  purpose,  it  was  very  unnecessary,  indeed,  for  the   con- 
stitution, after  having,   in  the  eighth  section  of  the  first  .ar- 
ticle thereof,   expressively  granted  to  congress,  certain  im- 
portant and  necessary  powers,  to  go  on,  in  the   tenth  section, 
and  expressly  inhibit  them  to  the  states.     If  in  this  instance, 
both  a  grant  of  the  powers  to  the  United  States,  and  a  denial 
No.  XXIII.  3  K 
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of  them  to  the  several  states,  were  deemed  necesssjy  to  car- 
ry the  powers  to  the  general  government,  what  are  we  to 
say  of  a  case  in  which  there  is  neither  such  grant,  nor  such 
tlenial,  to  be  found  in  the  instrument?  If  all  this  caution 
was  deemed  necessary,  through  a  becoming  respect  for  the 
rights  of  the  states,  and  a  just  objection  to  the  implication 
of  power,  in  regard  to  powers, — ^those  of  declaring  war,  and 
granting  letters  of  marque  and  reprisal,  for  example,— em- 
phatically belonging  to  the  government  of  the  union,  and  no 
how  appertaining  to  those  of  the  states,  is  it  not  much  more 
necessary,  in  relation  to  such  as  are  no  how  essential  to 
the  United  States  and  exclusively  belong  to  the  several  states, 
as  forming  a  part  of  their  judicial  power?  If  the  convention 
deemed  it  necessary,  to  write  with  a  pen  of  steel,  in  relation 
to  the  stronger  case  just  mentioned,  is  it  to  be  believed  they 
would  have  conveyed,  in  water-colours,  the  weaker  power  now 
in  question? 

I  have  thus  endeavoured  to  show,  by  the  preceding  de- 
tail, that  none  of  the  clauses  of  the  constitution,*before  naen- 
tioned,  relate  to  the  state  courts,  or  to  the  causes  therein  de- 
pending; that  the  power  now  in  question,  has  not  been  express- 
ly granted  to  the  general  government,  nor  inhibited  to  those 
of  the  states;  that  it  exists  no    where  but  in  the  general 
words  of  the  preamble  to  the  constitution,  and  is  not   a  ne- 
cessary incident  to  any  power,  which  has  been  specifically  grant- 
ed.   It  is  not  necessarily  incident  to  the  power  of  the  appellate 
court  of  one   government,  to  correct  the  proceedings  of  the 
courts  of.  another,  though  acting  upon  the  constitution  or  laws 
of  the  former. — I  have  also  endeavoured  to  show,  that  the  pre- 
tence of  a  constructive  power,  arising  from  the  general  words  of 
the  preamble  to  the  constitution,  is  not  only  fatal  to  the  princi- 
ple, that  the   government  of  tiie  United  States  is  one  of  li- 
mited' and  granted  powers,,  and  leaves  no  limit  to  the  dis- 
cretion of  the  legislature,  but  is  peculiarly  objectionable,  as  re- 
lative to  the  exercise  of  the  powers  of  the  judiciary. — It  is  only 
however,  under  these    general  terms  of  the  preamble,  and 
on  the  groimd  of  an  imagination  in  congress  and  the  fede- 
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ml  judges,  that  the  peace  of  the  union  is  to  be  only  preserved 
thereby,  that  the  jurisdiction  in  question  has  been  assumed. 
This  is  not  the  fact;  and  if  it  were,  those  authorities  ought  suU 
to  have  waited  until  the  power  had  been  constitutionally  con- 
ferred upon  them. 

An  idea  was  early  taken  up  by  congress,  founded  upon  the 
opinions  of  some  federal  writers,  (Federalist^  passim^  that  the 
state  judiciaries  could  not  be  considered  as  impartial,  in  the 
case  of  treaties,  and  would  embroil  the  United  States  Mrith 
foreign  nations.  This  disparagement  of  those  authorities,  finds 
no  counterpart  in  the  constitution   itself. — It  is  true,  that  the 
sixth  article  thereof,  declares,  that  the  constitution,  law^,  and 
treaties  of  the'  United  States,  shall  be  the  supreme  law,  and 
that  the  judges  of  the  several  states,  shall  be  bound  thereby, 
any  thing  in  the  laws  or  constitution  to  the  contrary  notwith- 
standing.    This  article  merely  declares  the  supremacy  of  the 
constitution,  laws  and  treaties  of  the  United  States,  over  those 
of  the  several  states,  but  evinces  no  distrust  of  the  state  judges. 
The  only  circumstance  from  which  tiie  contrary  could,  pos- 
sibly, be  inferred,  is,  the  oath  imposed  on  them,  by  the  ssdd 
article:  but  that  inference  is  completely  demolished,  by  the 
considerations,  that  the  oath  is  a  general  one,  to  support  the 
constitution  of  the  United  States,  and  is  required  to  be  taken 
by  the  federal,  as  well  as  the  state  judges.     But  if  such  dis- 
trust was  any  how  deducible  from  this  clause  of  the  constitu- 
tion, the  antidote  is,  also,  provided  therein:  it  exists  in  the  oath 
imposed  on  them,  as  aforesaid,  to  support  the  constitution  of 
the  United  States.    This  is,  in  that  view,  if  I  may  so  express 
myself,  the  agreed  remedy  for  the  evil,  and,  after  this,  it  does 
not  lie  in  the  mouth  of  any,  to  raise  ihe  objection.     It  is  not 
for  congress  to  distrust  tiiose  in  whom  the  constitution  has 
confided;  to  distrust  them,  in  the  exercise  of  an  ancient  and 
ordinary  jurisdiction,  and  which  has  not  been  taken  away,  or 
impaired  by  any  specific  grant  in  the  constitution. — ^While  it  is 
not  intended  to  enter  into  any  comparison,  of  the  fitness  of  the 
respective  judiciaries  for  that  service,  it  may  be  asked,  how- 
ever, is  it  insinuated  or  expected,  that  the  federal  judges  will 


yield  to  pont^ral  consequences,  and  adapt  themselves,  in  matters 
of  treaty,  to  the  policy  of  die  administration?  I  hope  not:  and 
yet  it  is  difficult  to  assign  any  other  ground,  on  which  their 
monopoly  of  jurisdiction,  on  this  subject,  has  been  so  zealously 
contended  for. 

If  the  power  now  in  question  belongs  to  the  state  tribunals, 
when  attaching  therein,  in  exclusion  of  the  courts  of  the  United 
States,  that  fact  is  well  known  to  foreign  nations,  and  must  f>e 
submitted  to  by  them.  If  it  could  even  be  deemed  an  outrage 
upon  them,  they  must  be  content  to  receive  the  magnanimous 
answer,  given  by  the  queen  of  England,  to  die  Russian  em- 
peror; (1  BL  Com.  256.)  namely,  that  she  was  not  warranted 
by  the  laws  of  England,  in  doing  the  arbitrary  act  which*  he 
required.— I  presume  that  the  British  nation,  at  least,  ^oold 
not  quarrel  with  us,  for  following  what  has  ever  been  deemed 
a  proud  example,  in  her  own  annals.  They  would  not  con- 
demn us,  for  adjudging  the  decision  of  that  tribunal  to  be  final, 
which  her  subjects,  with  a  choice  of  jurisdictions  before  them, 
elected  to  resort  to,  and  which,— -under  the  actual  law  of  con- 
gress on  the  subject,— -is  final,  if  foimd  in  their  favour. 

The  power  now  contended  for,  is  no  such  mighty  boon,  in 
favour  of  the  state  judiciaries,  as  may  have  been  supposed.  It 
is  exercised,  as  I  have  already  remarked,  by  the  courts  of 
every  civilized  nation. — On  the  ground  of  the  contract  fol- 
lowing the  person  of  the  debtor,  the  laws  of  the  country  in 
which  it  ori^nated,  (including  treaties  and  all,)  are  to  be  decid- 
ed on,  by  foreign  tribunals.  They,  indeed,  would  wish  to  con- 
form to  the  constructions  of  the  courts  of  the  state  in  which 
the  contract  originated;  but  their  decisions,  if  otherwise,  are 
nevertheless  final.  Why  «hall  the  sovereign  states  of  America, 
sovereign  in  respect  of  all  powers  not  clearly  and  specifically 
granted  to  congress,  not  possess  the  rights,  claimed  and  exer« 
cised  by  every  other  state?  Why  shall  foreign  nations  require 
die  head  of  a  confederated  government,  to  exercise  powers  not 
granted  to  it  by  the  constitution,  and  which  would  embroil  it 
with  the  members  of  which  the  confederacy  is  composed? 
Why  shall  we  run  this  risk,  and  establish  these  preferences. 
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in  behalf  of  the  subjects  of  nations,  certainly  yielding  us  nd 
equivalent  therefor,  and,  at  most,  premitdng  foreigners  to 
stand  on  the  same  footing,  in  their  courts  with  themselvesf 

It  is  here  to  be  observed,  that  in  most  of  the  suits  depending 
in  this  country,  in  which  foreigners  are  parties,  they  will  be 
plaintiffs  and  not  defendants.  Hiey  will  dot  be  defendants, 
because,  in  general,  they  remain  in  their  ovm  countries*  As 
plaintiffs,  they  have  elected  their  jurisdiction,  and  there  is  no 
hardship,  in  their  being  compelled  to  abide  by  it:  and  even  in 
the  few  cases  in  which  they  may  be  defendants  here,  this  elec- 
tion is  also  extended  to  them,  by  the  twelfth  section  of  the  judi- 
cisd  act;  the  constitutionality  of  which,  however,  I  do  not  mean 
to  inquire  into.— In  every  instance,  therefore,  in  which  a  state 
tribunal  passes  upon  the  cause  of  a  foreigner,  he  has  made  his 
election  of  the  state  judiciary.  But  if  this  were  even  odier- 
wise  as  to  foreign  defendants  in  the  state  courts,  as,  in  most 
instances,  foreigners  wiD  be /»/atnft^  when  suingtn  this  country, 
the  rule  of  construction  forcibly  applies,  that  laws  are  to  be 
expounded  in  relation  to  those  cases,  qua  frequentius  acci- 
dunU 

I  hare  said  that  this  controlling  power  was  not  essential,  to 
preserve  the  peace  of  the  nation.— Without  going  into  other 
considerations,  or  authorities,  on  the  subject,  it  is  -suiScient  to 
remark,  that  the  American*  people  have  decided,  that  it  is  no 
tause  of  offence  to  foreign  nations,  to  have  their  causes  decided, 
and  exclusively  and  finally  decided,  by  the  state  tribunals.  In 
that  amendment  to  the  constitution,  by  which  the  jurisdiction 
of  the  federal  courts  is  prohibited,  in  suits  brought  against  the 
states,  by  foreign  citizens,  or  subjects,  this  construction  is  most 
undoubted,  and  has  never  been  complained  of.  Since  the  adop- 
tion of  thsft  amendment,  the  election  of  jurisdictions  has  been 
entirely  taken  away,  from  foreigners^  in  all  suits  against  the 
states,  and  those  suits  can,  now,  be  only  brought  in,  the  state 
courts,  in  exclusion  of  every  other:  and  that,  too,  in  cases,  in 
which,  fTX)m  the  circumstance  of  the  states  themselves  being 
parties,  it  might,  perhaps,  be  plausibly  argued,  that  the  judges 
of  tiie  state  courts  were  not  free  from  bias. — I  consider  that 
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this  clear  declaration  by  the  American  ^ple,  and  which  has 
never  excited  a  murmur  in  foreign  nations,  has  put  down  the 
notion  now  in  question.  It  has  setded  the  question,  forever, 
that  it  is  no  cause  of  war  to  foreign  nations,  that  the  state  ju- 
diciaries should  finally  decide  the  causes  elected  to  be  brought 
therein,  by  their  subjects.  It  has,  consequently,  overthrown 
the  only  foundation,  on  which  the  whole  superstructure  of 
the  twenty-fifth  section  of  the  judicial  act  has  been  supposed 
to  rest. 

That  pretence  is  the  only  one  on  which  the  power  in  ques- 
tion could  be  attempted  to  be  justified. — ^That  of  rendering 
uniform,  all  judgments  in  the  case  of  treaties,  is  still  less  tena- 
ble, and  is  even  not  attsdned  by  the  actual  provisions  of  the 
judicial  act.  Under  that  act,  the  appeal  equally  lies  to  the 
Supreme  court  of  the  United  States,  where  such  uniformly 
already  exists,  and  is  denied  where  it  is  wanting.  If  for  ex- 
ample, the  Supreme  court  of  the  United  Sates  has  decided 
agsdnst  a  treaty,  a^  the  Supreme  court  of  a  state  decides  the 
same  way,  there  thb  uniformity  already  exists,  and  yet  the 
appeal  is  allowed.  If  on  the  other  hand,  the  former  court  de- 
cides agiunst  a  'treaty,  and  the  latter  in  favour  of  it,  this  uni- 
formity is  wanting,  and  yet  the  appeal  is  denied! 

The  preceding  remarks  S4>ply,  a  fortiori^  to  the  limited  and 
partial  power  of  reversal,  conferred  on  the  Supreme  court,  by 
the  twenty-fifth  section  of  the  judicial  act.  It  is,  indeed,  t^e 
natuiral  oflPspring  of  the  parent  from  which  it  has  proceeded. 
The  novel  spectacle  of  a  judgment  being  final  or  not,  as  it  may 
chance  to  be  one  side  or  the  other,  and  of  a  court  being  of  the 
last  resort  or  otherwise,  as  its  decision  may  happen  to  have 
been  for  one  or  the  other  of  the  parties,  is  worthy  of  a  system, 
which  only  admits  the  judges  to  be  impartial  on  one  side  of  a 
given  question!  That,  however,  is  a  chimaera,  existing  only  in 
the  imagination  of  a  former  congress.  It  was  an  after-thought, 
well  calculated  to  aggrandize  the  general  government,  at  the 
expense  of  those  of  the  states;  to  work  a  consolidation  of  the 
confederacy;  and  can  only  be  pretended  to  be  justified,  by  the 
broad  principles  of  construction,  which  brought  the  alien  and 
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sedition  laws  into  our  code!  I  would  consign  it  to  a  common 
tomb  with  them,  as  members  of  the  same  family,  and  origin- 
ating in  the  saipe  era  of  our  government* 

It  was  contended,  by  the  appellee's  counsel,  that  the  power 
now  in  question  reaiults  to  the  Supreme  court,  from  the  con- 
current power  given  to  the  state  courts  oyer  the  same  subjects. 
The  idea  of  a  concurrence  of  power,  is  at  war  with  that  of  one 
of  the  parties  possessing  a  power  of  reversal  and  control  over 
the  other.  It  may  be  further  remarked,  that  this  concurrent 
power  is  not  derived  to  the  state  courts,  from  any  grant  or 
concession  in  the  constitution.  It  results  to  them,  on  general 
principles.  It  is  common  to  them,  with  the  courts  of  every 
other  civilized  nation,  in  respect  of  civil  causes— *and  no  ar- 
gument based  merely  on  this  principle,  can  erect  the  courts  of 
the  states  into  inferior  federal  courts,  or  give  the  courts  of  the 
Union  a  controlling  power  over  them,  which  would  not,  under 
like  circumstances,  have  a  co-extensive  effect  over  those  of 
every  other  country.^ 

I  have  already  alluded  to  another  objection,  to  the  power 
granted  by  the  twenty-fiftii  section  of  the  judicial  act,  and  that 
is,  that  it  erects  the  courts  of  the  several  states  into  inferior 
courts,  in  a  manner  not  warranted  by  the  constitution. — The 
inferior  courts  contemplated  by  tiie  constitution,  must  not  only 
be,  ^^  ordained  and  established"  by  congress,  but  the  judges 
thereof,  must  be  appointed'  by  the  president,  and  receive  an 
adequate  commission,  and  compensation  for  their  services. 
Nothing  of  this  sort  exists  in  relation  to  this  court,  and  yet, 
quoad  the  case  before  us,  this  court  is  taken  into  the  service 
of  the  U.  States,  and  made  one  of  their  inferior  courts.  This 
is  proved,  both  by  the  reversal  and  mandate  now  before  us, 
and  by  the  emanation  of  the  writ  of  error.  That  writ  is  defined 
to  be,  ^^  a  commission  by  which  the  judges  of  a  superior  court, 
are  autiiorised  to  examine  the  record  on  which  a  judgment  was 
given  in  an  inferior  court,  anc^  to  affirm  or  reverse  the  same." 
(%  Bac»  448.)  This  court,  therefore,  being  called  upon  to  exe- 
cute tiie  duties  of  a  court,  inferior  to  the  Supreme  court  of 
the  United  States,  and  yet  not  being  constitutionally  established 
as  such,  ought  not  to  exercise  the  same.  ^ 
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II.  I  am  now  to  inquire,  secondly ^  whether  the  case  before  us 
comes  within  the  provision  of  the  twenty-fifth  section  of  Ae  ju- 
dicial act. 

That  section  provides,  "  that  a  final  judgment  or  decree,  in 
any  suit  in  the  highest  court  of  law  or  equity  of  a  state,  in 
which  a  decision  in  the  suit  could  be  had,  where  is  drawn  in 
question,  the  validity  of  a  treaty,  or  statute  of,  or  an  authority 
exercised  under  the  United  States,  and  the  decision  is  agtnrut 
their  validity^  or  where  is  drawn  in  question,  the  validity  of  a 
statute  of,  or  an  authority  exercised  under'  any  state,  on^the 
ground  of  their  being  repugnant  to  the  constitution,  treaties  or 
kws  of  the  United  States,  and  the  decision  is  in  favour  ofwuch 
their  validity ^  or  where  is  drawn  in  question,  the  constructi<Mi 
of  any  clause  of  the  constitution,  or  of  a  treaty,  or  statute  of^ 
or  commission  held  under  the  United  States,  and  the  decision 
is  against  the  tide,  right,  privilege  or  exemption,  specially  set 
up  or  claimed,  by  either  party,  under  such  clause  of  the  said 
constitution,  ti-eaty,  statute  or  commissioi^  may  be  re-examin- 
ed and  reversed,  or  affirmed,*  in  the  Supreme  court  of  the  Uni- 
ted States,  upon  a  writ  of  error,  the  citation  being  signed,"  &c? 
But  it  is  further  provided,  therein,  that  ^  no  other  error  shall 
be  assigned  or  regarded^  as  a  ground  of  reversal,  in  any  such 
case,  as  aforesaid,  than  such  as  s^^pears  cm  the  face  of  the  re- 
cord, and  immediately  respects  the  before  mentioned  questions  of 
validity  or  construction^  of  the  said  constitution,  treaties,  sta- 
tutes, commissions  or  authorities  in  (Uspute." 

While  the  two  first  members  of  this  section,  are  confined  to 
cases,  in  which  the  validity  of  a  treaty,  &c.  is  decided  against  or 
held  to  be  outweighed  by  the  conflicting  authorities  of  tiie  se- 
veral states,  the  third  member  (taken  in  exclusion  of  the  pro- 
viso) would  seem,  by  its  terms  to  appfy  to  cases,  in  which  the 
construction  of  a  treaty  occurs,  and  the  decision  is  against  the 
title,  &c.  set  up  under  the  same;  although  the  authority  and 
application  of  the  said  treaty,  should  be  expressly  admitted, 
both  by  the  adverse  party  and  the  court,  and  the  decision  should, 
In  fact,  be  made  upon  grounds  of  a  mere  ordinary  nature.  But 
this  construction  can  never  be  right — it  is  not  justified,  by  even 
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that  unwarrantable  jealousy  of  the  state  courts,  which  gave 

rise  to  the  section  in  question-— and  would  invade,  without 

even  a  plausible  pretext,  the  jurisdiction  of  the  state  courts, 

upon  points  of  their  mere  ordinary  jurisdiction,  in  all  cases,  at 

least,  in  which  a  treaty,  &c.  should  come  in  question,  and  the 

decision  was,  on  any  ground,  adverse  to  him  who  relied  upon 

it.     It  would  give  an  appeal,  although  the  construction  of  the 

treaty,  &c«  neither  came  in  question,  nor  was  decided  against, 

but  was  even  permitted  co  operate  in  the  party's  fa^pur — ^who 

however,  on  some  otiier  and  ordinary  ground,  was  estopped 

from  succeeding  in  the  cause.     The  construction  of  the  act, 

however,  does  not  depend  merely  upon  the  last  member  of  the 

section*    By  the  exception  or  proviso  therein  also  contained, 

no  other  error  /s  to  be  assigned,  or  regarded  than  such  as  s^ 

pears  on  the /ace  of  the  record,  and  immedtatehf  respects  the 

construction  of  the  treaty  relied  on.    This  proviso  or.  excep* 

tion  espe^^ially  when  |aken  in  connexion  widi  a  principle  which 

pervades  all  appelbcte  courts,  namely,  that  a  party  shall  not  as- 

sigp  for  error,  that  which  is  beneficial,  or  not  injurious  to  him, 

defines  the  appeal  to  cases  in  which,  as  it  appears  fnHn  the 

face  of  the  record,  the  treaty  both  came  in  question,  and  was 

decided  against,  to  the  injury  of  him  who  relied  on  it.    In  oth* 

er  words,  the  exception  of  the  clause,  restricts  the  preceding 

words  of  it,  which  might  otherwise,  have  been  considered  more 

extensive,  and  produces  a  symmetry  between  all  the  members 

of  the  sectioit 

This  view  of  the  subject  would  produce  a  correspondent 
right  to  the  party  grieved  by -the  construction  of  the  court  be* 
low  to  make  the  point  of  the  decision  upon  the  treaty,  a  part 
of  the  record,  that  is  of  the  judgment,  as  well  to  give  jurisdiction 
to  the  appellate  court,  as  to  afford  a  foundation,  on  which  the 
errors  permitted  by  the  act  to  be  assigned,  are  to  be  erected* 
But  to  suppose  that  a  court  having  only  jurisdiction  in  a  single 
case,  is  not  to  show  that  that  case  has  actually  occurred,  would 
be  as  novel,  in  the  history  of  juridical  proceedings,  as  it  mig^t 
be  fatal  to  the  ordinary  grounds  of  jurisdiction  of  die  several 
states— -grounds,  on  no  pretence,  requiring  the  corrective  power 
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now  contended  for,  and  as  to  which,  the  state  courts  possess 
the  undoubted  privilege  even  to  err,  without  remedy. 

In  die  case  before  us,  while  it  is  admitted  that  the  appellant 
was  a  British  alien,  and  set  up  the  treaty  of  peace,  as  a  ground 
of  defence  against  the  appeUee^s  claim,  it  was  far  from  being 
the  only  ground  of  that  defence,  or  on  which,  only,  the  decision 
of  this  court,  or  that  of  the  District  court,  could  have  turned. — 
The  case  agreed  in.  the  cause,  consists  of  fourteen  different 
findings,  most  of  which  are  of  a  mere  ordinary  character.  For 
example,  as  this  suit  respected  land  lying  in  the  territory  grant- 
ed by  the  English  crown,  to  lord  Fairfax,  and  also  granted  to 
the  appellant  by  this  commonwealth,  sinct  his  death,  one  of 
those  findings  drew  in  question  the  point,  (possibly  never  be- 
fore solemnly  setded  by  this  court,)  whether  lord  Faiffiea 
had  an  allodial,  or  only  a  mere  seignorial  rigli:  to  thel  and. 
Under  the  last  idea  of  his  tide,  a  judgment  in  ^our  of  die 
appellate,  ought  not,  perhaps^  to  have  been  rendered,  ^thoug^ 
in  other  respects,  the  treaty,  should  have  been  in  his  Hvour. 
That  would  have  been  a  mere  ordinary  ground  of  jurisdicvion, 
no  how  within  the  meaning  or  purview  of  the  twenty-fifth  sec- 
tion: and  many  other  points  of  the  same  character,  may.  be 
foimd  to  exist  in  the  case  agreed. — ^Whatever  the  fact  may 
have  been,  the  most  the  Supreme  court  of  the  Umted  States  is 
permitted  to  know,  is  to  be  collected  from  this  coun?s  judgment 
of  reversal;  and  that  judgment  is  general^  and  only  takes  the 
ground,  that  the  law,  on  the  case  agreed,  is,  o%  some  point, 
in  favour  of  the  appellant.  It  may  well  have  been,  for  aught^ 
appearing,  of  record,  to  the  contrary,  that  the  judgment  was 
rendered  upon  the  before  mentioned  question  respecting  the 
nature  of  lord  Fairfaxes  title;  or  on  some  of  the  other  ordinary, 
grounds  of  inquiry  submitted  by  the  case  agreed;  or  it  may  be 
taken  to  have  be^i  rendered — as  the  fact  really  was — ^upon  the 
act  of  compromise  of  1796,  which,  although  it  was  posterior  to, 
and  formed  no'  part  of  tht  case  agreed,  was  considered  by  the 
court,  as  a  letter  addressed  to  them,  by  the  appellee,  authori- 
zing it  to  ren4er  the  judgment,  pursuant  to  the  provisions  of 
that  act.     But  if,  in  truth,  the  judgment  of  this  court  xoas  ren- 
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dered  upon  the  construction  of  the  treaty,  it  is  the  appellee^s 
misfortune,  that  he  did  not  manifest  it  to  the  appellate  court^ 
by  spreading  it  upon  record. 

Thus  stands  the  case  upon  the  record,  by  which  alone  the 
Supreme  court  of  the  United  States  should  have  been  govern- 
ed, in  assuming  a  jurisdiction  in  the  case«     But  if  that  court 
had  held  itself  at  liberty,  to  go  out  of  the  record,  and  resort 
to  those  reports,  which  are  deemed  authentic  evidences  of  the 
decisions  therein  contained,  its  jurisdiction,  in  this  case,  would 
have  been  cut  up  by  the  roots  altogether.  The  repent  of  the  case 
[-  Munf.  p.  218.]  would  have  shown,  that  if  the  treaty  of  peace 
was  at  all  decided  on,  by  the  district  court,  its  decision  there^ 
upon^  was  in  the  appellee^s  favour,  and  that  that  decision  was, 
in  eifect,  affirmed,  as.  to  that  point,  by  the  equal  suffrages  of 
the  judges  of  this  court  upon  it*    That  report  does  not  merely 
omit  to  state,  as  the  record  does,  whether  the  treaty  was  deci- 
ded upon,  or  not,  by  ^s  court,  and  howt  it  goes  further  and 
shows,  that  the  actual  decision  of  this  court  was  rendered  upon 
another,  and  ordinary  ground  of  jurisdiction — ^the  act  of  com- 
promise aforesaid:  such  a  groupd,  as  no  error  can  be  assigned 
on,  under  the  proviso  of  tb^  judicial  act,  as  aforesaid,  and  as 
must  for  ever  bar  the  Supreme  court  of  the  United  States  from 
acting  upon  the  case,  unless  we  go  beyond  the  actual  provi- 
sion of  the  section  i«  question,  let  in  the  power  of  that  court, 
upon  grounds  of  9  more  ordinary  natiu-e,  or  admit  that  to  be  a 
ground  of  errrf ,  which  may  have  been  decided  in  the  party's 
favour! — I  conclude,  therefore,  that  it  does  not  appear  from  this 
record,  that  the  Supreme  court  of  the  United  States  had  juris- 
diction in  the  case  before  us.,  'under  the  true  construction  of 
the  act  in  question,  and  that  it  appears,  on  the  contrary,  by  au- 
thentic evidence,  aliuruk^  that  they  had  no  such  jurisdiction. 
I  cannot  consent,  therefore,  to  wave  the  exerciseof  the  just  and 
constitutional  powers  of  this  co\^t,  and  to  register  and  enforce 
the  judgment  before  us,  even  admitting  the  section  in  question 
to  be  constitutional,  until  I  am  prepared  to  admit  that  the  Su- 
preme court  of  the  United  States  has  a  right  to  review  and  re- 
verse the  judgments  of  this  court,  in  al)  cases  whatsoever:  or 
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at  least  in  all  in  which  a  trtaty,  &c  may  be  either  i%ally  or  cohW' 
ably  relied  on,  as  one  of  the  grounds  of  defence,  or  claim,  al- 
though the  same  was  either  not  decided  upon  at  all,  or  the  d€<* 
cision  was  in  the  parties'  favoui^. 

III.  I  come  to  inquire,  in  the  third  place,  whether  this 
court  has  a  right  to  declare  its  own  opinions,  on  both  or  either 
of  the  questions  before  mentioned,  if  opposed  to  the  decisions 
of  the  Supreme  court  of  the  United  States? — ^That  depends 
upon  the  question  first  discussed;  whether  an  appeal  lies  from 
this  court  to  that,  or  in  other  words,  whether  this  court  be 
subordinate  to  that,  in  relation  to  the  present  subject?  If  it  is 
not,  however  respectable  that  court  may  be,  its  decisions  are 
not  binding  upon  this  tribunal. 

In  making  a  decision  upon  this  subject,  this  court  does  not 
so  much  decide  what  are  the  rights  and  powers  of  the  federal 
court,  as  what  are  its  own. — ^There  id  no  position  more  clear, 
tfian  that  even  in  th^  same  government,  a  court  may  be  para- 
mount, as  to  some  powtrs,  while  it  is  subordinate  as  to  others. 
The  general  court  of  this  commonwealth,  for  example,  is  the 
Supreme  court  as  to  aU  crimiml  cases,  though  its  jurisdiction  is 
inferior  to  that  of  this  court,  as  h)  those  which  are  civiL  No 
person  will  deny,  that,  in  relation  t^  criminal  causes,  it  would 
ac^udge  itself  to  be  the  court  of  last  res«^  and  would  resist  the 
encroachments  of  this  court  upon  it.  It  w<^uld  resist,  and  most 
properly  resist,  an  edict  of  this  court,  conde^ining  a  citizen  to 
suffer  death,  whom  that  courthad  adjudged  tobe  V^iocent.  Every 
argument  applying  to  justify  the  decision  of  the  general  qourt, 
would  hold  more,  forcibly,  in  the  case  before  us.  Ifsuch  re- 
sistance can  be  made  by  a  court  which  is,  in  most  instancies,  an 
inferior  court,  much  more  can  it,  by  one  which  is  in  no  instance, 
subordinate.  If  it  can  be  made,  by  a  court  which  is,  in  truth, 
a  part  of  "  one  .whole,'*  much  more  can  it,  by  one  which  is  not 
If  it  can  be  made  by  a  court  of  the  «am^  government,  with 
much  propriety  can  it  by  that  of  a  different  one_. 

The.  counsel  for  the  appellee  have  furnished  us  with  a  string 
of  cases,  in  which  the  jurisdiction  in  question  has  been  en- 
tertained, by  the  Supreme  court  of  the  United  States.     They 
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liave  had  it  in  their  pcywer  to  do  this,  because  the  cases  occult 
red  in  that  court,  and  not  in  this*  The  portrait  is  exhibited  of 
itu^  because  the  man,  and  not  the  lion,  was  the  painter*  {Ste 
JEB0p^9  FMe3^)  It  is  not  to  be  denied,  that  the  jurisdiction 
now  in  question  has  been  entertained  by  the  Supreme  court,  in 
sundry  instances:  But  that  jurisdiction  has  gained  ground  by 
a  piece^meal,  and  has  never  received  the  solemn,  and  deliberate 
discussion,  and  decision,  of  that  tribunal*  If  has  been  adopted, 
also,  under  a  latitude  of  construction,'  and  discretion,  in  the 
court,  which  is  at  war  with  the  idea  of  Hmited  and  specified 
powers,  in  the  general  government.  That  decision  was  coeval, 
as  I  have  already  said,  with  sundry  acts  of  the  national  legisla- 
ture^ passed  upon  the  same  principle:  but  while  those  acts  have 
been  scouted,  and  repealed,  by  general  cohsent,  under  a  more 
correct  view  of  the  constitution,  the  decision  has  been  sufiered 
to  remsdn,  and  tp  be  acted  on  as  a  precedent! 

I  have  already  said,  with  the  Virginia  legislature,  (report^  p^ 
4b}  that  the  powers  of  the  federal  government  restdt  from  the 
compact,  to  which  the  states  are  parties;  are  no  further  valid, 
than  as  they  are  authorized  by  the  grants  enumerated  in  the 
compact;  and,  I  will  now  add,  by  the  same  authority,  ^^  that  in 
case  of  a  deliberate^  palpaUe,  and  dangerous  exercise  of  pow- 
era,  not  granted  by  the  said  compact,  the  states,  who  are  the 
parties  thereto,  have  the  right,  and  are  in  duty  bound,  to  arrest 
the  progress  of  the  eviL"  {Report  p.  4*)-«»While  the  states  in 
their  legislative,  or  even  original  character,  are  authorized  to 
interfere,  in  cases  of  the  palpable  nature  just  mentioned,  the 
courts .  of  the  states  are  also  authorized  to  check  the  evil  when 
\l  occurs,  in  the  exercise  of  their  ordinaiy  jurisdiction. — ^Thus 
in  the  before  mentioned  case  of  the  commonwealth  va.  Cobbet 
(3  £>€JL  342.)  the  Supreme,  court  of  the  state  of  Pennsyl- 
vania,  solemnly  and  untmimously  refused  to  permit  the  de- 
fendant, who  was  an  alien,  to  remove  a  cause  in  which  he 
was   sued  by  the  state,  in  its  Supreme  court,  into  the  Circuit 
court  of  the  United  States,  notwithstancUng  the  comprehensive- 
ness of  the  words  of  the  twelfth  section,  of  the  judicial  act,  upon 
tlu9  8t^je<t.-^That  court,  after  declaring,  in  the  most  explicit 
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terms  tliat  all  powers  not  granted  to  tlie  government  of  tiie 
United  States,  remained  with  the  several  states;  that  the  fede- 
ral government  was  a  league,  or  treaty,  made  by  the  mdividual 
states,  as  one  party,  and  all  the  states,  as  another;  that  when 
two  nations  differ,  atxmt  die  construction  of  a  league,  or  treaty, 
existing  between  them,  neither  has  the  exclusive  right  to  de- 
cide it;  and  that,  if  one  of  the  states  should  differ  with  die 
United  States,  as  to  the  extent  of  the  grant  made  to  them, 
diere  is  no  common  utnpire  between  them,  but  the  people,  fay 
an  amendment  to  the  constitution,  went  on  to  declare  its  own 
opinion  on  the  subject,  and  overruled  the  motion,  on  the  ground 
that  the  sovereign  state  of  Pennsylvania  could  not  on  account 
of  its  dignity,  be  carried  before  that  court. 

One  of  the  appellee's  counsel  was  pleased  to  call  this  de- 
cision, a  dictum  of  chief  justice  M^Kean's.— I  must  be  excused 
for  saying  it  is  no  dtctunij  nor  is  it  the  sole  and  individual 
Gpimon,  of  that  respectable  judge*  It  is  the  solemn  ancf  unani- 
mous decision,  and  resolution,  of  the  Supreme  court,  of  one  of 
the  most  respectable  states  in  the  Union.  It  contains  no  prin- 
ciple which  every  friend  to  the  federative  systemjof  govern- 
ment, will  not  readily  suscribe  to:  it  exhibits  no  sentiment 
alarming  to  any^  but  to  the  friends  of  consolidation. 

It  has  been  sidd^  that  this  decision  of  the  Supreme  court  of 
Pennsylvania,  is  a  single  and  solitary  one. — ^The  question  has, 
perhaps^  seldom  occurred  in  the  state  tribunals*  As,  however, 
error  does  not  become  truth,  by  being  often  repeated,  neither 
does  truth  lose  any  of  its  beauty,  by  being  seldom  promulgated* 
Again,  it  has  been  said,  that  the  jurisdiction  of  the  Supreme 
court,  has  been  acquiesced  in^  by  some  of  the  states.  It  has 
never  been  before,  asserted  in  the  courts  of  this  commonwealth^ 
nor  acquiesced  in  by  them.  As  to  the  acquiescence  of  other 
states,  I  deem  it  unnecessary  to  go  into  any  inquiry,  on  the 
subject.  While  such  acquiescence,  if  it  has  existed,  may  be 
accounted  for  on  so  many  grounds,  other  than  that  of  an  ac-  . 
knowledgment  of  the  federal  claim,  it  is  suflkient  for  us,  to 
say,  that  those  decisions  are*  not  binding  upon  us.  Other 
states  may  abandon  their  own*  rights  under  the  federal  com- 
pact, but  have  no  power  to  cede  or  relinquish  ours. 
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I  consider  this  decision  by  the  supreme  court  of  PennsyU 
vania,  as  a  complete  and  solemn  authorit}%  to  show,  that  in 
case  of  a  difference  of  opinion  between  the  two  governments, 
as  to  the  extent  of  the  poweni  vested  by  the  constitution^ 
while  neither  party  is  competent  to  bind  the  other,  the  courts 
of  each  have  power  to  act  upon  the  subject. 

So  in  the  case  Rose  vs.  Himely,  [4  Cranch^  241.]  it  was 
resolved  by  the  supreme  court  of  the  United  States  itself, 
that  a  sentence  rendered  by  a  self-constituted  body,  or  by  a 
body  not  empowered  by  its  government,  to  take  cognizance 
of  the  subject  could  have  no  legal  effect  whatever;  that  the 
power  under  which  it  acts,  must  be  looked  into,  and  its  au- 
thority to  decide  the  questions,  which  it  professes  to  decide, 
must  be  considered;  and  diat  the  operation  of  every,  judg- 
ment, must  depend  upon  the  power  of  the  court  to  render 
the  judgment,  or,  in  other  words,  on  its  jurisdiction  over 
the  subject  matter,  which  it  has  determined« 

These  authorities  are  conclusive  to  justify  this  court,  in  pur- 
auing  its  own  opinions  on  this  subject;  and  I  can  perceive  no 
argaments  justifying  the  authority  of  the  decisions  of  the  Su- 
preme court  of  the  United  States,  in  relation  to  this  case,  which 
would  not  equally  sustain  its  judgments,  rendered  upon  the 
coiist;piction  of  our  acts  of  descents,  for  example,  should 
that  court  ever  so  far  forget  its  own  limited  powers,  as  to  in^ 
trench  on  that  province,  also. 

Upon  the  whole  I  am  of  opinion,  that  the  constitution  con- 
fers no  power  upon  the  Supreme  court  of  the  United  States,  to 
meddle  with  the  judgment  of  this  coiut,  in  the  case  before  us; 
that  this  case  does  not  come  within  the  actual  provisions  of 
the  twenty-fifth  section  of  the  judicial  act;  that  this  court  is 
both  A^  liberty,  and  is  bound,  to  follow  its  own  convictions  on 
th^  subject,  imy  thing  in  the  decisions,  or  supposed  decisi- 
ons, of  any  other  court,  to  the  contrary  notwithstanding. 

IMy  conclusion,  consequehtly,  is,  that  every  thing  done  in 
this  cause,  subsequently  to  the  judgment  of  reversal,  by  this 
court,  was  ccram  non  judicCy  unconstitutional,  and  void^  and 
should  be  entirely  disregarded  by  this  court;  that  the  >vrit  of 
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error  in  this  case  was  improvideiitly  allowed;  and  diat  the 
judgment  of  reversal  by  this  court,  should  be  now  certified 
to  the  Superior  court  which  has  succeeded  the  district  court 
of  Winchester,  in  its  powers,  for  the  pupose  of  being  carried 
into  complete  execution. 

Fleming,  J.  This  cause  has  been  justly  regarded  as  one'^of 
the  first  importance,  as  it  involves  in  it  a  great  national  and 
constitutional  question  of  extreme  delicacy;  and  has  therefore 
been  elaborately  argued  with  great  ability  by  some  of  the 
most  distinguished  characters  of  this  bar;  and  Iftis  also  receiv- 
ed from  the  court  the  greatest  attention,  and  the  most  ma* 
ture  deliberation.  It  is  fortunate  ana  satisfactory  to  find,  that 
the.  opinion  of  the  court  is  unanimous  on  the  important  occa- 
sion, though  we  have  to  regret,'  that,  from  a  peculiar  circum- 
stance, one  of  our  enlightened  and  wotthy  brethren  did  not 
sit  in  the  cause;  whose  opinion — ^presuming  he  would  have  con- 
curred  with  the  rest  of  the  court — ^would  have  added  weight  to 
the  decision. 

The  question  now  to  be  decided,  is  not  whether  this  court 
erred  in  the  case  of  Hunter  vs,  /bir/ox^^-but,  whether,  if  so, 
the  supreme  court  of  the  United  States  has  jurisdiction  to  cor- 
rect d)e  error? 

It  seems  unnecessary  for  me  to  travel  again  over  the  txten- 
sive  field  of  discussion  that  has  been  so  amply  and  ably  ex- 
plored by  the  judges  who  have  preceded  me,  and  I  shall  there- 
fore not  ent^  into  abstract  r^soning,  but  be  content  with 
briefly  noticing  a  few  of  the  most  prominent  points  bi  die 
cause;  in  doing  which,  however,  a  repetition  of  many  of 
the  remarks  already  made,  cannot  be  well  avoided. 

I  shall  inquire,  1st,  whether  tiie  25th  section  of  the  judi- 
cial act  of  congress,  so  far  as  it  respects  the  case  before  us,  is 
justified  by  the  constitution?  and  2d.  whether  this  case  is  c<>m- 
prehended  within  the  provision  of  that  section? — And,  as  a 
preliminary  to  those  inquiries,  I  shall  take  the  liberty  of 
quoting  a  few  passages  in  a  celebrated  book,  st}4ed  the  Fe- 
deralistj  which  was  often  cited  in  the  argument  of  this  cause. 
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The  author,  a  zealous  friend  of  the  constitutita,  avowedly  in 
advocate  for  its  adoption  by' the  states;  and  written  to  obviate 
some  objections  that  had  been  made  respecting  its  powers, 
observed  in  volume  2d,  page  26,  ^at.  if  the  government  be 
national  with  regard  to  the  operation  of  its  powers,  it  chan* 
ges  its  aspect  when  we  contemplate  it  in  relation  to  the  extent 
of  its  powers.— The  idea  of  a  national  government,  (says  the 
book,)  involves  in  it,  not  only  an  authority  over  the  individual 
citizens,  but  an  indefinite  supremacy  over  all  persons  and 
things,  so  far  as  they  are  objects  of  lawful  government, — 
Among  a  people  consolidated  into  one  nation,  this  supremacy 
is  completely  vested  in  the  national  legislature.    ' 

^^  Among  communities  united  for  particular  purposes,  it  is 
vested  partly  in  the  general,  and  partly  in  the  municipal  legis- 
latures— In  the  former  case,  all  local  authorities  are  subordi- 
nate to  the  supreme  and  may  be  controlled,  directed,  or  abolish- 
ed by  it  at  pleasure. — In  the  latter  (the  case  of  our  own  govern- 
ment)— the  local  or  municipal  authorities  form  distinct  and 
independent  portions  of  the  supremacy,  no  more  subject,  within 
their  respective  spheres,  to  the  general  authority,  than  the 
general  authority  is  subject  to  them,  within  its  own  sphere- 
In  this  relation  then,  the  proposed  government  cannot  be  deemed 
a  national  one,  since  its  jurisdiction  extends  to  certain  enu- 
merated objects  only;  and  leaves  to  the  several  states  a  residua- 
ry and  inviolable  sovereignty  over  all  other  objects.'* 

The  legislatures  of  the  several  states,  not  satisfied  that  Ae 
above  just  principles  would  always  govern  in  the  construc- 
tion of  or  expounding  the  constitution  of  the  United  States, 
obtained  an  amendment  thereto,  explicitly  declaring  that 
^  The  powers  not  delegated  to  the  United  States,  by  the  con^^ 
stitution,  nor  prohibited  by  it  to  the  states,  are  Reserved  \q 
the  states  respectively,  or  to  the  people." 

Let  us  now  apply  those  inestimable  principles  to  the  case  un- 
der consideration,  and  inquire  whether  the  25th  section  of  the 
Judicial  aCt  of  congress,  so  far  as  it  respects  the  case  before  us, 
18  justified  by  the  constitution?  By  the  third  article  of  which, 
section  the  first — ^^^  The  judicial  power  of  the  United  States 
No.  XXIII.  3  M 
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shall  be  vested  in  one  Supreme  court,  and  in  such  inferior 
courts  as  the  congress  may,  from  time  to  time,  ordain  and  es- 
tablish (not  naming  nor  squinting  at,  the  state  courts)*— Sec- 
tion the  2d — in  the  judicial  powers  of  the  courts,  the  jurisdic- 
tion seems  to  be  exclusively  confined  to  those  to  be  ordained 
and  established  by  congress — A  second  paragraph  of  the  same 
section  says — ^^^That  in  a  J  cases  affecting  ambassadors  and  other 
public  officers,  consuls,  &c.  the  Supreme  court  shall  have  origri- 
yuz/ jurisdiction. — In  all  other  cases  before  mentioned  the  Su- 
preme court  shall  have  appellate  jurisdiction,  both  as  to  law 
and  fact;  with  such  exceptions,  and  under  such  regulations,  as 

the  congress  shall  make'* which  exceptions  and  regulations 

must,  I  conceive,  relate  to  such  interior  courts  as,  by  the  first 
section  of  the  article,  congress  may,  from  time  to  time,  ordain 
and  establish,  and  cannot  in  my  apprehension,  by  fair  construc- 
tion, have  relation  to  the  state  court;  there  having  been  no  pow- 
er delegated  to  congress,  to  interfere,  or  meddle  with  them; 
and  which  do  not  appear  by  any  expression  in  the  instrument, 
to  have  been  in  the  contemplation  of  the  framers  of  the  consti- 
tution:—for  if  they  had  been  so,  and  the  state  courts  were  in- 
tended to  have  been  subject  to  the  appellate  jurisdiction  of  the 
Supreme  court  of  the  United  States,  a  short  sentence,  or  a  ve- 
ry few  words,  would  have  put  the  matter  out  of  all  doubt: — 
and  I  cannot  presume  that, — when  the  collected  wisdom  of  the 
several  states  was  convened,  and,  for  many  weeks,  deliberated 
on  a  proper  ■  system  of  jurisprudence,  for  the  government  of 
the  union,*— so  important  a  matter,  had  the  state  courts  been  in 
contemplation,  could  have  escaped  the  notice  of  them  all;  and 
have  been  left  to  uncertainty  and  conjecture! 

It  appears  to  me  then,  that  the  25th  section  of  the  judicial 
act  of  congress,  not  being  made  in  pursuance  of  the  constitu- 
tion, so  far  as  it  respects  the  case  before  us,  was  not  justified 
by  the  constitution.  But  admitting  for  a  moment,  that  I  ms^ 
be  mistaken  on  this  point,  I  proceed  to  inquire, 

II.  Secondly,  whether  this  case. is  comprised  within  die  pro- 
vision of  that  section?  The  enacting  words  of  the  section  are, 
^^  that  a.fixial  judgment  in  any  suit  in  the  highest  caurt  of  law 
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or  equity  of  a  state,  in  which  a  decision  in  the  suit  could  be 
had,  where  is  drawn  in  question  the  validity  of  a  treaty,  or 
statute  of,  or  an  authority  exercised  under  the  United  States, 
and  the  decision  is  against  their  validity^  may  be  re-examined, 
and  reversed  or  affirmed  in  the  Supreme  court  of  the  United 
States,  upon  a  writ  of  error,  &c.  But  no  other  error  shall  be 
assigned  or  regarded,  as  a  ground  of  reversal,  in  any  such  case 
as  aforesaid,  than  such  as  appears  on  the  face  of  the  record, 
and  immediately  respects  the  before  mentioned  questions  of 
validity,  or  construction  of  the  said  constitution,  treaties,  sta- 
tutes, commissions  or  authorities  in  dispute/'  "The  only  arti- 
cle enumerated  in  the  above  recited  clauses  brought  in  ques- 
tion in  the  case  of  Hunter  vs.  Fairfax^  on  which  the  mandate 
under  consideration  was  founded,  was  the  validity  of  the  treaty 
between  the  United  States  and  Great  Britain,  in  the  year 
1 783 — and  docs  it  appear  .on  the  face  of  the  record  that  the  de- 
cision was  against  its  validity? — ^In  my  apprehension  it  does 
not  so  appear;  for  the  very  reverse  was  the  fact:  and  if  that 
cause  had  depended  altogether  on  the  validity  of  the  treaty^ 
the  judgment,  on  the  appeal  to  this  court,  would  have  been  in 
affirmance  of  that  of  the  court  below,  in  favour  of  Fairfax,  or 
rather,  of  his  heir  Philip  Martin,  the  appellee. 

It  is  worthy  of  remark,  too,  that  when  Denny  Fairfax  was 
impleaded  by  Hunter  in  the  district  court  of  Winchester,  he 
had  an  election  to  remove  the  cause^nto  the  nearest  circuit 
court  of  the  United  States;  of  which  privilege  he  did  not  think 
proper  to  avail  himself,  but  chose  to  rest  his  cause  with  the 
state  courts. 

It  appears  to  me,  first,  that  the  25th  section  of  the  judicial 
act  of  congress,  so  far  as  it  respects  the  case  before  us,  is  not 
justified  by  the  constitution:— <ind  secondly,  that  this  case  is 
not  comprised  within  the  provision  of  that  section. — I  ai« 
of  opinion,  therefore,  upon  both  points,  that  it  is  inexpedient 
for  this  court  to  obey  the  mandate  under  consideration. — And 
that  is  the  unanimous  opinion  of  the  court. 
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Nota. — This  case  was  argued  in  the  Supreme  court  of  appeals 
on  Thursday,  31st  March,  and  on  the  first  five  days  in  Aprils 
1814;  and  the  decision  was  pronounced  in  December,  1815.  « 

At  the  next  term  of  the  Supreme  court,  United  States,  a 
writ  of  error  founded  cm  this  judgment  was  argued*  The  court 
asserted  the  constitutionality  of  the  25th  section  of  the  judicial 
act  in  its  fullest  extent,  that  this  case  came  within  its  provi- 
sions, and  was  therefore  a  fit  subject  for  their  jurisdiction*  In 
consequence  of  the  disobedience  of  the  court  of  appeals  to  the 
mandate  which  had  been  issued  before,  they  proceeded,  in  the 
exercise^  of  the  discretionary  power  allowed  by  the  act  L  c.  torn, 
final  decision  of  the  cause,  and  award  of  execution.  They  de- 
cided that  when  the  validity  or  construction  of  a  treaty  of  the 
United  States  is  drawn  in  question,  and  the  decision  is  against 
its  validity,  or  the  tide  specially  sc*t  up  by  eidier  party,  under  Ae 
treaty,  this  court  has  jurisdiction  to  ascertain  the  title  and  de- 
termine its  legal  validity,  and  is  not  confined  to  the  abstract 
construction  of  the  treaty  itself.  It  was  also  determined  that 
the  return  of  a  copy  of  the  record  under  the  fiat  of  the  court, 
certified  by  the  clerk,  and  annexed  to  the  writ  of  error,  is  a 
sufficient  return  in  such  a  case;  and  further,  that  it  need  not 
appear  that  the  judge  who  granted  the  writ  of  error  did  take  a 
bond  upon  issuing  the  citation,  as  required  by  the  32d  secticm 
of  the  jucUciary  act.  That  provision  is  merely  directory  to  the 
judge,  and  the  presumption  of  law  is,  until  the  contrary  ap- 
pears, that  every  judge  who  signs  a  citation  has  obeyed  the  in- 
junctions of  the  act,    1  WheaU  SOS. 


AUTHORS  OP  THE  FEDERALIST. 

The  Federalist  having  been  frequendy  quoted  in  this  journal, 
it  is  deemed  proper  to  copy  the  following  bibliographical  infor- 
mation from  a  literary  miscellany. 

^'  Mr.  Oldschool, 

^^  The  executors  of  the  last  will  of  general  Hamilton 
^idVe  deposited  in  the  public  library  of  New  York  a  copy  of 
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^^  The  Federalisty^^  which  belonged  to  the  general  in  his  life* 
time,  in  which  he  has  designated,  in  his  own  hand-writing,  the 
parts  of  that  celebrated  work  written  by  himself,  as  well  as 
those  contributed  by  Mr.  Jay  and  Mr.  Madison.  As  it  may 
not  be  uninteresting  to  many  of  your  readers,  I  shall  subjoin  a 
copy  of  the  general's  memorandum  for  publication." 

*  Nos*  2,  3,  4,  5,  54,  Mr.  Jay. 

Nos.  10,  14,  37,  to  4S  inclusive,  Mr.  Madison. 

Nos.  18, 19, 20,  Mn  Hamilton,  and  Mr.  Madison  jointly— 
,4111  the  rest  by  Mr.  Hamilton.' 

For:  Folia. 


delaware 8.  c.  sussex,  1793. 

Collins,  v.  Hall. 

^  A  negro  eiUnoC  be  •  witnew  in  anj  ease  wboe  the  pnrtiefl  tre  vbiut . 

JJvms  the  trial  of  this  cause  after  several  witnesses  had  been 
exsunined  upon  the  part  of  the  pkuntiiF,  one  I^evin  Thomp- 
son,  was  offered  as  a  witness  upon  the  same  side.  Bayard — 
for  the  defendant,  objected  that  the  witness  being  a  negro,  was 
rendered  incompetent  by  the  act  of  assembly,  passed  3d  Fe^ 
Imiary,  1787^  the  8th  sect  of  which  enacts  ^^  Thai  n6  slave 
manumitted  agreeably  to  the  laws'  of  this  state,  or  made  free 
in  consequence  of  this  act,  or  the  issue  of  any  such  slave,  shall 
be  entitled  to  the  privilege  of  voting  at  elections,  or  of  being 
elected,  or  appointed  to  any  office  of  trust  or  profit,  or  to  give 
evidence  against  any  white  person,  or  to  enjoy  any  other  rights 
of  a  freeman,  other  than  hold  property,  and  to  obtain  redress 
in  law  and  equity  for  any  injury  to  his  or  her  person,  or  pro- 
perty.'* 

It  was  hereupon  proved,  upon  the  part  of  the  plaintiiF,  that 
Thompson  was  a  freeman,  that  his  mother  and  grand-mother 
had  been  free,  and  that  they  had  Uved  and  that  he  came  from 
the  state  of  Maryland. 

The  counsel  for  the  defendant  contended  that  the  witness  was 
still  incompetent.    He  said  tiiat  slavery  being  permitted  by  tb^ 
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TU£   MANGIER  or   EXECUTING  DEEDS    AND  OTHER   INSTRU* 
'  MENTS  or  WRITING  IN  PENNSYLVANIA. 


Tks  ehief  jostiec  and  judges  of  the  Sspreme  eourt»  the  iiretident  end 
ate  jiidget  of  the  eourt  of  Comnon  Pleas*  and  the  mayor  and  reeorder  of  the 
eitj  of  Philadelphia,  have  power  to  take  the  aeknowledgiMait^  or  probale  ef 
deeds,  tee.  for  lands  io  any  part  of  the  state. 

The  atderncD  of  the  eitj  of  Philadelphia,  hate  power  to  take  the  aeluunrledg- 
menc  and  probate  of  deeds*  ke.  for  lands  lyiog  within  Che  eitj  or  eoucy  of  PU> 
ladelphia. 

Th^  justiees  of  the  peaee  of  the  serenil  eoanties,  have  power  to  Hke  the  ae- 
kAowl«dgmmi,*&e.  of  deeds  for  laud  \y'M%  within  their  respeelive  eomrttes. 

If  the  wife  of  a  grantor  Is  a  perty*  the  jod^  or  jnstiee,  tee.  taking  the  ae* 
knowledgment,  roust  examine  her  separate  and  apart  fron  her  husband,  sod 
shall  read  or  otherwise  make  known  to  her  the  full  eoouots  of  the  deed,  and  oa 
such  separate  examioatioo,  she  is  required  to  declare  that  she  did  volantarilj  of 
her  own  free  will  and  aeeord,  seal  and  as  her  act  and  deed,  deliver  the  aamc,  aB 
which  must  be  certified  under  the  hand  and  seal  of  the  officer. 

Two  witnesses  are  usually  required  to  subscribe  their  names  to  the  exceotieBt 
and  delivery  of  ever)'  deed. 

In  all  eases  it  is  advisable  that  the  grantor  should  acknowledge  the  deed,  bat 
if  he  be  dead  or  cannot  appear,  it  may  be  proved  by  the  oath  or  affirmation  of 
one  or  more  of  the  witnesses,  who  verb  present  at  the  eiecution  thereof. 

if  the  grantor  and  witnesses  are  dead,  the  hand  writing  of  the  latter  may  be 
proved  by  oath  or  affirroatiou,  but  when  that  proof  cannot  be  had,  then  the  hsai 
writing  of  the  grantor  may  he  proved  in  like  manner. 

Deeds  made  out  of  the  state,  may  be  acknowledged  by  the  grantors,  or  proved 
hy  one  or  more  of  the  witnesses  thereto,  before  any  mayor,  chief  magiatrate,  or 
officer  of  the  city,  town,  or  place  whercT  executed,  and  certijied  under  ike  csei- 
flien  er  pub&c  teal  rf'euch  ciiy,  fown,  sr  ptace,  the  officer  taking  care  to  certify 
the  private  examination  of  the  u  iCe  as  aforesaid. 

Bonds,  specialities,  letters  of  attorney,  and  other  instruments  of  writing,  require 
two  or  more  witnesses,  and  if  executed  out  of  the  state,  must  be  proved  by  dieA 
before  any  mayor,  chief  magistraie,  or  officer  of  the  city,  town,  or  plaee  where 
executed,  and  certified  under  the  commot  or  pubUc  teal  ^ifthe  etdd  citgt  Sec 

Letters  of  attorney  for  tlie  sale  of  lands  or  otlier  esutes  must  expremly  give 
power  to  sell  and  convey,  in  fee  simple  or  otherwise,  according  to  the  nature  of 
the  estate  intended  to  be  conveyed,  and  may  be  acknowledged  or  pkt>vcd  o«t  of 
the  sute,  and  certified  as  aforesaid,  or  acknowledged  by  the  eoostitoient  or  prov- 
ed by  one  of  the  witnesses,  before  a  judge  or  justice  of  this  state. 

Sale  of  lauds,  &o.  under  power  of  attorney,  must  be  made  while  the  power  is 
In  foi^e,  and  such  power  shall  be  accounted  in  force  until  the  agent  has  notice 
of  eounicrmand,  revocation  or  death  of  the  constituent. 

If  the  wife  is  a  party  to^the  trover  of  attorney,  she  must  acknowledge  it  m 
the  same  manner  as  a  deed. 

AsMgnmentof  bonds,  and  specialties,  n^ust  be  under  hand  and  .seal,  and  be- 
fore two  ot*  more  credible  witnesses,  who  are  required  to  subacribe  their  Danci 
MS  (fuch. 
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ROYAL  EDICT,  OR  CEDULA, 

OF  THE  3tST  OF  BftAT,  1780, 

Fqt  the  Good  Ccpemment  and  Protection  of  Slmes  in  the 

Spanish  Colonies. 


COMMUNIOATBO  BT  JAMKS  WOJUOUJf »  Uq. 

« 

In  the  Laws  of  the  Paitidaa,  and  the  other  codes  of  these 
kingdoms;  in  the  compilation  of  the  laws  of  die  Indies,  and 
in  die  general  ordinances  and  particular  orders  communicated 
to  my  dominions  in  America  since  its  discovery,  the  system 
of  making  slaves  useful  has  been  established,  observed,  and 
constantly  followed,  and  every  thing  expedient  provided  for 
their  instruction,  treatment  and  employment,  conformably  to 
the  principles  and  rules  of  religion,  humanity  and  the  welfare 
of  the  state:  nevertheless,  as  it  is  not  easy  for  all  my  sub- 
jects in  America,  who  possess  slaves^  to  be  sufficiently  in- 
structed in  all  the  dispositions  of  those  various  laws;  and 
forasmudi  as  some  abuses  have  been  introduced  by  die 
Ofwners  and  managers  of  slaves, — therefore,  in  order  to  re- 
medy those  abuses,  I  have  resolved  that  the  following  in- 
strucdons  shall  be  observed/until  the  promulgation  of  tbs  new 
code. 

No.  XXIV.  3  N 
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CHAPTER  I. 

X)f  the  Instruction  of  Slaves. 

Evert  one  who  possesses  slaves,  of  whatever  class  or  . 
condition  he  may  be,  shall  instruct,  or  cause  them  to  be  in> 
atructed,  in  the  principles  of  the  catholic  religion,  in  order 
that  they  may  be  baptised  within  the  first  year  of  their  resi- 
dence in  my  dominions;  taking  care  to  explain  to  them  the 
christian  doctrine  every  holyday,  on  which  they  shall  not  be 
obliged,  or  even  permitted  to  work,  either  for  their  masters 
or  for  themselves,  excepting  at  the  time  of  collecting  the 
crop.  On  those  days,  their  owners  shall  be  at  the  expense  of 
maintaining  priests  to  say  mass,  and  administer  the  holy  sa- 
craments to  them;  and  on  every  week  day,  as  soon  as  their 
work  is  finished,  they  shall  say  the  rosary  in  the  presence  of 
the  master  or  his  manager,  with  the  greatest  humility  and 
devotion. 

CHAPTER  II. 

Of  the  Food  and  Clothing  of  Slaves. 

Masters  of  slaves  are  bound  to  feed  and  clothe  tiiem, 
as  likewise  their  wives  and  children,  whether  these  be  of  the 
same  condition  or  free,  until  they  can  earn  their  own  sub- 
sistence, which  it  is  presumed  tiie  females  can  do  at  the  age 
of  twelve,  and  the  males  at  that  of  fourteen:  but  not  being 
able  to  give  any  fixed  rule  with  respect  to  the  quantity  and 
quality  of  the  food  and  clothing  which  are  to  be  given  them, 
«— on  account  of  tiie  difference  of  climates,  constitution,  and 
other  particular  causes;— -it  is  ordered,  that  the  judges  of  the 
districts  in  which  the  estates  are  situated,  with  the  approba- 
tion of  the  municipal  council  and  the  procurator  syndic,  as 
the  oflSicial  protector  of  the  slaves,  shall  determine  the  quan- 
tity and  quality  of  the  food  and  clothing  which  are  to  be 
given  to  them,  according  to  their  ages  and  sexes;  to  the 
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custom  of  the  place;  and  to  what  «re  commonlf  given  there 
to  free  labourers.  And  the  determination  so  made,  after 
having  been  approved  of  by  the  royal  audience  of  the  dis- 
trict, shall  be  affixed  upon  the  doors  of  the  town-house,  and 
the  churches;  and  on  those  of  the  oratorios  or  hermitages  of 
the  estates,  in  order  that  it  may  come  to  the  knowledge  of  all. 

CHAPTER  III. 

Of  the  Occupations  of  Slaves* 

The  principal  occupation  of  slavey  must  be  agriculture, 
and  not  those  employments  which  require  a  sedentary  life; 
and  in  order  that  their  masters  and  the  state  may  be  bene- 
fitted by  their  work,  and  that  they  may  perform  it  duly,  the 
judges  shall  regulate,  in  the  manner  and  form  directed  in  the 
preceding  chapter,  their  daily  tasks  and  labour,  according  to 
their  respective  ages  and  strength.  They  shall  begin  their 
work  at  sun- rise,  and  leave  off  at  sun-set;  being  allowed  in 
the  intermediate  time  two  hours  each  day  for  themselves. 
Slaves  above  the  age  of  sixty,  or  imder  the  age  of  seventeen, 
years  shaU  not  be  obliged  to  do  task-work;  nor  shall  female 
slaves  be  employed  in  any  work  unsuitable  to  their  sex,  or 
to  work  along  with  the  males. 

CHAPTER  IV. 

Of  the  Diversions  of  Slaves. 

Oh  all  the  principal  holyday  s,  after  the  slaves  have  heard 
mass,  and  had  the  christian  doctrine  explained  to  them,  their 
masters  or  managers  shall  allow  them  to  divert  themselves 
innocently  in  their  presence;  but  they  shall  not  allow  them  to 
be  along  with  the  slaves  of  other  estates,  nor  shall  the  slaves 
of  the  different  sexes  be  permitted  to  be  together.  They 
shall  be  prevented  from  excess  in  drinking;  and  their  divcr- 
^ons  must  be  ended  before  the  hour  of  evening  prayer. 
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Chapter  v. 

Of  the  3wetHng  Houbcm  and  Hospttak  for  SlaotB. 

Kll  masten  of  shines  must  furiiiah  them  with  houses, 
those  of  the  men  being  distkict  from  those  of  the  women^  if 
they  are  not  married*  These  houses  must  be  eommodious 
and  suflicient  to  defend  the  sbnres  from  the  inclemencies  of  the 
weathers  and  they  must  be  supplied  with  high  beds,  blankets, 
or  necessary  linen*  Each  slave  shall  have  his  own  bed,  and 
there  shall  be  no  more  than  two  beds  in  a  room.  A  building 
separated  frx>m  the  rest,  which  must  be  warm  and  commodi- 
ous,  shall  be  destined  for  the  sick,  who  shall  be  assisted  with 
every  thing  necessaiy*  But  if  their  owners  prefer  sending 
them  to  the  public  hospital,  they  shall  contribute  for  their 
daily  support  there  such  a  sum  as  shall  be  determined  by  the 
judges,  in  the  manner  and  form  mentioned  in  the  second  chap- 
ter* And  if  any  of  the  said  slaves  die,  their  owners  shall  be 
charged  with  the  eiq>enses  of  their  buriaL 

CHAPTER  VI. 

Of  Old  and  Infirm  Slaoea. 

Slaves  who,  on  account  of  old  age,  or  illness,  are  unable 
to  work,  and  Ukewise  children  of  both  sexes,  must  be  main- 
tained by  their  owners;  who  shall  not  emancipate  them,  in 
order  to  get  rid  of  them,— -except  on  condition  of  giving  them 
sufficient  means  of  support,  to  be  approved  of  by  the  judges 
and  the  procurator  and  syndics* 

CHAPTER  VII.      • 

Of  the  Marriages  of  Slaves. 

The  owners  of  slaves  shall  prohibit  illicit  intercourse 
between  those  of  the  two  sexes,  and  encourage  their  marri- 
age;  not  hindering  their  own  slaves  from  intermarrying  with 


those  of  odiers.  In  this  last  cise,  if  die  estates  of  the  differ* 
ent  proprietors  are  so  far  distant  from  one  another,  that  the 
consorts  cannot  fulfil  the  purpose  of  marriage,  the  wife  shall 
follow  her  husband,  whose  owner  may  purchase  her  at  a  (air 
valuation,  to  be  made  by  two  skilful  appraisers,  of  whom  one 
shall  be  chosen  by  each  party;  and  in  case  of  disagreement,  a 
dnrd  appraiser  shall  be  ^ppcioXtA  by  the  authority  of  justice. 
If  the  owner  of  the  husband  does,  not  agree  to  the  purchase, 
the  owner  of  the  wife  may  purchase  the  husband,  at  a  valua- 
tion to  be  made  in  the  manner  above  mentioned. 

CHAPTER  VIII. 

Of  the  Correction  of  Slaves. 

As  the  owners  of  slaves  are  obliged  to  maintain  and 
educate  them,  and  to  employ  them  in  useful  works  propor- 
tioned  to  their  strength,  age  and  sex,  without  forsaking  their 
children  or  those  who  are  old  and  sickly;  there  results  a  cor- 
responding obligation  on  the  part  of  the  slaves  to  obey  and 
respect  their  owners  and  managers,  to  perform  the  tasks  and 
w;orks  allotted  to  them,  according  to  their  strength^  and  to 
venerate  their  masters  as  their  parents:  and  every  slave  who 
tthall  fail  in  performing  any  of  those  obligations,  ought  to  be 
and  may  be  corrected  by  the  master,  or  manager  of  such 
slave,  according  to  the  nature  of  the  neglect  or  offence,  by 
toiprisonment,  by  being  put  in  the  stocks  or  in  irons,  or  by 
whipping,  not  exceeding  twenty«five  lashes,  to  be  inflicted 
with  some  mild  ixistrument  of  chastisement,  in  such  a  man* 
tter  as  not  to  cause  any  severe  contusion,  or*  the  effusion  of 
blood.    And  none  but  the  masters  or  overseers  of  slaves 

shaB  be  authorized  to  chastise  them. 

f 

CHAPTER  IX. 

Proceedknga  agahut  slaves  in  criminal  cases. 

Wbeh  any  slave  shall  commit  a  crime  requiring  a  greats 
cr  fNBuahme&t  than  any  of  those  mentioned  in  the  preceding 
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chapier,  the  matter,  his  msmager,  or  any  other  person  pre- 
sent  at  the  commission  of  the  crime,  shall  secure  the  offend* 
er:  And  thereupon  information  shall  be  duly,  laid  before  the 
competent  judge,  who  having  heard  the  master  of  the  slave, 
(unless  he  shall  abandon  him  to  justice  before  contestation  of 
suit)  and  the  procurator  syndic,  in  his  quality  of  protector 
of  slaves,  shall  proceed  according  to  law  in  the  trial,  condem- 
nation, and  punishment  of  such  slave,  in  the  same  manner  as 
the  laws  prescribe  in  the  case  of  criminals  of  free  conditioB* 
When  the  owner  of  the  accused  slave  shall  not  abandon 
him  to  justice,  and  the  latter  shall  be  condemned  to  the  pay- 
ment of  damages  in  favour  of  a  third  person,  the  master 
shall  be  answerable  for  the  full  amount  of  those  damages, 
independent  of  the  corporal  punishment  which  the  offending 
slave  may  suffer  according  to  the  nature  of  his  offence. — And 
if  such  punishment  extend  to  life  or  mutilation,  it  must  be 
approved  of  by  the  royal  audience  before  it  is  iniicted* 

CHAPTER  X. 

Penalties  imposed  on  those  who  maltreat  their  slaves. 

.  Every  owner,  master,  or  manager  of  slaves,  who  shaD 
neglect. to  do  what  is  prescribed  in  the  preceding  chapters, 
with  respect  to  the  instruction,  aliments,  clothing,  diversions, 
dwellings  or  hospitals  of  slaves,  or  who  shall  abandon  their 
aged,  infirm,  or  young  slaves,  shall  be  fined  fifty  dollars  for 
the  first  offence,  one  hundred  dollars  for  the  second,  and  two 
hundred  dollars  for  the  third;  and  the  said  fines  shall  be  paid 
by  the  master,  even  when  the  offence  shall  have  been  com- 
mitted by  his  manager  only;  if  the  latter  be  not  able  to  pay 
the  same.  The  amount  of  these  fines  shall  be  distributed  in 
three  ^qual  parts;  one  to  the  informer,  one  to  the  judge,  and 
one  to  the  fimd  of  fines,  which  will  be  treated  of  hereafter. 
In  case  those  fines  should  not  produce  the  desired  effect, 
heavier  penalties  shall  be  inflicted  upon  the  offenders,  as  diso- 
bedient to  my  royal  mandates.  And  let  information,  with 
proof  of  the  facts,  be  given  to  me,  that  I  may  tiJce  measures 
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accordingly. — ^When  the  masters  or  managers  of  slave&  shall 
be  guilty  of  punishing  them  to  excess,  so  as  to  occasion  gnev* 
ous  contusions,  the  effusion  of  blood,  or  mutilation  of  mefti. 
bers,  besides  paying  the  above-mentioned  fines,  the  offend- 
ers shall  be  prosecuted  criminally,  and  punished  according 
to  the  nature  of  the  crime,  in  the  same  manner  as  if  the  in- 
jured person  were  free.  And  if  the  injured  slave  be  able  to 
work,  he  shall  be  confiscated  and  sold  to  another  master;  the 
price  to  be  appropriated  to  the  fund  of  fines.  But  if  the 
slave  cannot  be  sold,  on  accc^int  of  being  unable  to  work,  he 
shall  not  be  restored  to  his  master,  but  the  latter  shall  be 
obliged  to  allow  him  a  daily  sum,  which  shall  be  appointed 
by  judicial  authority,  for  his  maintenance  during  the  reoiainh 
der  of  his  life:  and  the  said  allowance  shall  be  paid  every 
three  months  in  advance. 

CHAPTER 'XI. 

Proceedings  againat  those  who  injure  the  slaves  of  others. 

NoHE  but  the  masters  or  managers  of  slaves  have  authori- 
ty  to  chastise  them.  If  any  other  person  shall  abuse,  chas- 
tise, wound,  or  kill  any  slave,  the  offender  shall  be  liable  to 
the  punbhments  ordained  by  law  against  those  who  commit 
the  like  misdemeanors  or  crimes  against  free  persons.  The 
master  of  the  injured  slave  shall  prosecute  the  offender:  or 
if  he  fail  to  do  so,  the  prosecution  shall  be  conducted  by  the 
procurator  syndic  in  his  quality  of  protector  of  slaves.  The 
said  protector  shall  also  intervene  in  the  cause  in  the  former 
case,  although  there  be  another  prosecutor*. 

CHAPTER  XII. 

Of  the  LisU  of  Slaves. 

The  owners  and  masters  of  slaves  shall  be  obliged  to 
deliver  annually  to  the  justices  of  the  city  or  town,  in  whose 
jurisdiction  their  plantations  may  be  situated,  lists,  signed 
and  sworn  to  by  them,  of  all  the  slaves  they  have  in  those 
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piMitftdoMy  dktiiigiiishiiig  the  Mad  akiTes  by  their  seaes  »d 
agef,  in  order  that  the  notary  of  the  municiiNd  body  mi^ 
tfke  account  of  them  in  a  particular  book,  which  shall  be 
kept  for  that  purpose,  together  widi  the  Ibts  aforesMd.  And 
whenever  any  slave  shall  die,  or  be  absent  from  die  plantation, 
the  master  must  give  notice  thereof  to  the  judicial  authority^ 
within  the  term  ot  three  days,  that  it  may  be  noted  down  in 
die  said  book;  m  order  diat  all  suspicion  of  die  slave  having 
been  put  to  death  by  violence  may  be  avoided.  If  die  mas- 
ter bil  in  doing  what  is  above  required,  he  shall  be  obliged 
to  prove  fiilly  either  the  absence  or  die  natural  death  of  tfae^ 
slave:  or  on  default  thereof,  die  procurator  syndic  shall  in- 
stitute a  prosecution  against  him* 

CHAPTER  XIIL 

Means  of  inquiring  into  the  conduct  of  maotero  Unvarda  their 

siaves. 

"The  distance  of  ihany  plantations  from  the  towns,  the 
inconvenience  wUch  would  result  from  permitting  daves  to 
go  from  their  plantations  without  an  order  from  dieir  mas* 
ters  or  overseers,  under  the  pretext  of  making  nnmpiaints, 
and  the  just  regulations  of  the  law,  which  otdains  diat  no 
fugitive  slave  shall  be  assisted,  protected,  or  concealed;  re*> 
quire  diat  means  be  provided,-«-^Qn{onnably  to  all  those 
circumstances,  wherd)y  it  may  be  known  how  the  said 
alaves  are  treated.  One  of  diose  means  is,  that  the  priests, 
who  go  to  the  plantations  to  explain  the  Christian  doctrine, 
and  say  mass  to  the  slaves,  shall  obtain  information  from 
diem  how  diey  are  treated  by  their  masters  and  overseers, 
and  how  the  provisions  of  this  instruction  are  observed:  of 
all  which  the  said  priests  shall  give  secret  notice  to  the  pro- 
curator syndics,  in  order  that  they  may  institute  die  necessa- 
ry inquiries  to  ascertsun  whether  the  masters  or  their  mana- 
gers fail,  in  the  whole  or  in  part  of  dieir  respcedve  oUign- 
tions.  The  priests,  who  shadl  give  such  secret  notices  or  d^ 
nunciations,  shall  not  be  in  any  wbe  answerable  tfaerelbr. 


•  4r3 

whether  they  be  well  or  ill-founded:  for  these  notices  wiQ 
only  serve  to  empower  the  procurator  syndic  to  require  the 
competent  judge  to  appoint  a  member  of  the  municipal 
council,  or  some  other  person  of  approved  character  to  in- 
vestigate the  affair,  and  to  form  the  first  summary  proceed- 
ing thereon*    The  minutes  of  this  proceeding  shall  be  deliv- 
ered to  the  said  judge,  who  shall  continue  and  determine  the 
ca\ise  according  to  law.     Besides  those  mcars,  it  will  be  ex- 
pedient that  one  or  more  persons  of  good  character  and  con- 
duct be  appointed  by  the  judges,  with  the  consent  of  the 
municipal  bodies,  to  visit  the  plantations  three  times  a  year, 
and  to  inform  themselves  whether  every  thing  prescribed  by 
this  instruction  be  observed.     The  said  visiters  shair  give 
due  notice  of  what  they  observe  to  the  competent  judges, 
who  shall  proceed  thereon,  according  to  law,  as  circumstan- 
ces may  require.     And  it  is  hereby  declared  that  the  popu- 
lar action  of  denunciation  is  given  against  all  those  who  shall 
fail  in  performing  any  thing  directed  in  the  preceding  chap- 
ters; the  name  of  the.  informer  being  always  kept  secret. 
And  the  informer  shall  receive  his  allotted  portion  of  the 
fines,  without  being  responsible,  except  in  cases  where  it  shall 
be  most  fully  proven  that  the  denunciation  is  false  and  ca- 
lumnious.    And  lastly,  it  is  likewise  declared,  that  the  judg- 
es and  procurator  syndics,  as  the  official  protectors  of  slaves, 
will  be  held  responsible  ibr  all  their  faults  of  omission  or 
commission,  in  not  taking  the  necessary  means  whereby  my 
royal  intentions,  explained  in  this  instruction,  might  have 
their  due  effect. 

CHAPTER  XIV. 

Appropriation  of  Fines. 

In  the  cities  and  towns  to  which  the  preceding  regula- 
tions are  applicable,  and  whose  tribunals  and  municipal  coun- 
cils are  composed  of  Sp^niards^  there  shall  be  provided  and 
kept  at  the  Town-HaU,  a  chest  having  three  keys,  one  of 
which  shall  be  delivered  Jto  the  alcalde  of  ihe  (SrttL  dlection. 
No.  XXIV.  3  0 
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tioo*  Presumptions  will  ever  exist  iQ  favour  of  the  law,  for 
it  will  not  readily  be  supposed  that  any  state  legislature,  who 
are  as  much  bound  by  the  constitution,  and  are  under  the 
same  solenm  sanctions  as  the  judges  of  those  courts,  to  re- 
gard it,  have  either  mistaken  its  meaning,  or  knowingly  tran- 
scended their  own  powers.  If,*then,  by  any  fair  and  reasona- 
ble interpretation,  where  the  case  is  at  all  doubtful,  the  law 
can  be  reconciled  with  the  constitution  it  ought  to  be  done, 
.and  a  contrary  course  pursued  only,  where  the  incompatibili- 
ty is  so  great  as  to  render  it  extremely  difficult  to  give  the 
latter  effect,  without  violating  some  provision  of  the  former* 

The  plaintiffs*  counsel  in  support  of  the  verdict,  say, 
that  the  discharge  which  wa^  given  in  evidence  can  be  no  bar 
to  the  action.     They  contend, 

1st.  That  the  statute  of  New- York,  under  which  it  was 
obtained,  is  a  bankrupt  law,  and  as  such,  is  void  for  its  re- 
pugnancy to  the  constitution  of  the  United  States;  and  tlus 
position  is  supported  by  the  broad  assertion  that  every  law 
which  discharges  the  person  and  property,  as  well  future,  as 
in  possession  of  the  debtor,  is  a  bankrupt  law.  But  to  this 
definition  the  court  does  not  assent,  for  this  would  be  to  con- 
found at  once  almost  all  tlie  distinctions  between  these  laws, 
which  have  been  known  and  recognized  in  England,  from 
which  country  we  borrow  the  term;  from  the  first  introduction 
of  the  system  there,  in  the  reign  of  Henry  VIII,  down  to 
the  present  time:  distinctions  which  must  have  been  familiar 
to  many  of  the  members  of  the  convention  that  made  the 
constitution.  It  is  not  because  these  laws  may,  in  some  re- 
spects, produce  the  same  effects,  that  they  are  not  to  be  dis- 
tinguished from  each  other.  In  England  the  bankrupt  system 
has  been  confined  exclusively  to  traders,  and  the  creditors  of 
traders;  whereas  the  insolvent  laws  of  this  country  embrace 
every  class  of  debtors.  It  is  of  no  importance  whether  the 
debt  has  been  contracted  in  the  way  of  trade  or  not,  for  a 
j>erson  to  come  within  the  purview  of  an  insolvent  law.  So 
^Eclusively  have  bankrupt  laws  operated  <^  traders,  that  it 
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may  well  be  doubted,  whether  an  act  of  congress  subjecting 
to  such  a  law  every  description  of  persons  within  the  United 
States,  would  comport  with  the  spirit  of  the  powers  vested  in 
them  in  relation  to  this  subject.  But  it  is  not*  only  in  the 
persons,  who  are  the  objects  of  these  laws,  that  a  difference 
exists,  but  their  general  and  most  important  provisions  are 
essentially  dissimilar*  Under  a  bankrupt  law,  the  debtor  is 
at  once,  by  operation  of  law,  as  soon  as  he  has  committed 
an  act  of  bankruptcy,  divested  of  all  his  property,  which  is 
transferred  to  assignees  in  trust  for  his  creditors.  All  dis- 
positions by  the  bankrupt  himself  after  this  are  void-— an  in- 
solvent, on  the  contrary,  retains  the  management  of  his  own  es- 
tate, however  he  may  misbehave  towards  his  creditors  at  large, 
and  it  is  rarely,  unless  on  his  own  application,  vested  in  others. 
It  is  of  no  importance  how  many  acts  he  may  commit,  which, 
under  a  bankrupt  system,  would  enable  his  creditors  to  take 
from  him  the  control  of  his  property,  they  can  seldom  act 
upon  him  compulsively  under  the  provisions  of  an  insolvent 
law,  if  he  be  obstinate  or  dishonest,  until  he  has  given  what 
preferences  he  thinks  proper,  and  is  become  so  poor  as  to  be 
scarcely  worth  pursuing.  Under  the  one  system  the  credi- 
tors are  actors,  and  under  the  other  the  debtor  himself  ori- 
ginates the  proceedings;  and  if,  as  is  sometimes  the  case,  his 
creditors  may  do  it,  even  then  his  consent  is  generally  indis- 
pensable under  the  provisions  of  an  insolvent  system*  Other 
differences,  in  almost  every  stage  of  prbceeding,  might  easi- 
ly be  pointed  out,  but  they  are  so  familiar  to  the  profession, 
that  a  bare  inspection  of  the  act  under  which  this  discharge 
was  obtained,  will  leave  no  doubt  on  the  mind  of  anyone  to 
•which  class  it  belongs.  The  tide  proclaims  it  to  be  ^^  an  act 
for  the  benefit  of  insolvent  debtors,  and  their  creditors." 
The  first  section  gives  power  to  the  insohent  himself  who  is 
imprisoned  on  any  civil  process  issuing  under  the  authority 
of  this  state,  to  present  his  petition  to  a  proper  officer,  prajring 
that  his  estate  may  be  assigned  and  he  discharged  from  his 
debts.    The  residue  of  the  act  is  principally  made  up  of 
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directions  as  to  the  proceedings  which  are  to  be  observed  af- 
ter the  presenting  of  such  petition,  until  the  final  discharge 
of  the  debtor,  all  of  which  differ  gready  from  the  proceed- 
ings which  take  place  on  the  issuing  of  a  commission  of  bank- 
ruptcy* The  fourth  section  declares  that  such  *^  discharge 
shall  extend  to  all  debts  due  from  him  at  the  time  of  the  as- 
signment, or  contracted  for  before  that  time,  though  payable 
afterwards."  If  this  be  not  an  insolvent  law,  the  court  is  at 
a  loss  to  say  to  what  act  thb  appellation  can  apply. 

The  opinion  which  has  been  expressed  on  this  point 
would  seem  to  preclude  the  necessity  of  inq\uring  how  far 
this  law  interferes  with  the  authority  given  to  congress  to 
^  establish  uniform  laws  on  the  subject  of  bankruptcies'' — 
but  as  the  view  which  has  been  taken  of  the  act  of  this  stale 
may  be  thought  incorrect,  the  court  has  no  objection  to  con- 
sider it,  as  though  it  were  a  bankrupt  law. 

The  power  to  pass  laws  of  this  character,  it  is  said,  b 
exclusively  vested  in  congress,  and  whether  they  exercise  it 
•  or  not,  no  state  can  have  a  bankrupt  law  of  its  own.  As  a 
consolidation  of  the  different  states  into  one  national  sove- 
reignty was  neither  effected,  nor  intended  to  be  effected  by 
the  constitution,  it  has  always  been  conceded  that  the  state 
governments,  retained  so  much  of  the  power,  which  tfa^  be« 
fore  had,  as  was  not  by  that  instrument  exclusively  delegated 
to  the  United  States.  It  is  now  indeed  'one  of  the  amend- 
ments to  the  constitution,  that  the  powers  not  granted  to  the 
United  States  by  the  constitution,  nor  prohibited  by  it  to  the 
states,  are  reserved  to  the  states  respectively  or  to  the  peo- 
ple. It  is  agreed  that  such  exclusive  alienation  of  state  sove- 
reignty can  only  exist  in  three  cases-^where,  by  its  terms,  it 
is  so-— or  where  a  power  is  conferred  on  the  federal  govern- 
ment, and  the  states  are  prohibited  from  exercising  a  similar 
authority-— or  where  an  authoriQr  is  granted  to  the  former,  to 
which  the  exercise  of  a  like  power  on  the  part  of  the  differ- 
ent states  would  be  absolutely  and  totally  contradictoiy  and 
repugnant.    It  u  not  pretended  that  the  grant  of  the  power 
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under  consideraton  is  exclusive  in  its^Wms-j-or  that  there 
is  an  express  probibition  on  the  states  from  exercising  a  like 
authority— but  it  \s  supposed  that  such  exercise  would  be  so 
totally  inconsisten:  with  the  one  granted  to  the  go\emmentof 
the  union,  as  to  be  necessarily  comprehended  in'  the  third 
class  of  exclusive  delegation.  If  it  be  really  so,  that  the  pass- 
ing of  a  bankrupt  law  by  a  state,  to  operate,  as  it  necessari- 
ly must,  within  its  oim  limits,  be  absolutely  incompatible 
with  the  power  vestid  in  congress,  it  would  be  conceded  at 
once,  that  such  an  act  would  amount  to  a  violation  of  the 
constitution  of  the  United  States  and  be  void.  Let  us  see 
whether  the  counsel  have  succeeded  in  establishing  this  po- 
sition. 

It  must  be  allowed  by  all,  that  at  the'  time  of  making 
the  constitution,  eacF  state  had  a  right  to  p^s  insolvent  and 
bankrupt  laws.  As  it  was  desirable,  in  a  country  so  exten- 
sive as  the  United  States,  and  every  part  of  which  was  more 
or  less  commercial,  -iiat  the  laws  relating  to  bankrupts  should 
be  uniform,  so  also  t  was  an  object  of  great  importance  that 
none  of  the  larger  commercial  states  should  at  any  time  be 
without  some  code  on  this  subject.  A  system  of  the  first 
kind,  that  is  one  which  should  be  uniform  throughout  the 
union,  could  not  well  be  brought  about  but  by  delegating  the 
power  of  rendering  it  so  to  congress.  Great  difficulties  how- 
ever, would  lay  in  the  way  of  a  statute,  whose  provisions 
should  pervade  the  United  States;  and  as  these  must  have 
been  foreseen,  the  states  might  be  willing  and  desirous  of  re- 
taining the  right  of  passing  laws  of  thb  nature,  until  con- 
gress could  agree  on  a  general  plan.  Nor  can  the  court  per- 
ceive sfby  contradiction,  absurdity,  or  repugnance  in  these 
several  powers  existing  at  the  same  time  in  the  general  and 
in  the  state  governments— in  such  subordination,  however, 
that  the  exercise  of  the  authority  vested  in  the  former  should 
for  the  time,  suspend  all  exercise  of  the  power  which  resided 
in  the  latter,  and  operate  as  a  repeal  of  any  laws  whidi  might 
have  been  previously  passed  by  the  several  states.    It  is  an 
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tini/orm  rule  which  congress  are  to  prescnbc*    But  if  they 
furnish  none,  how  is  it  an  interference  for  lach  state  to  legis- 
late for  itself?  Neither  the  terms  nor  spirk  of  the  instrument 
are  thus  disturbed.     It  seems  designedly  to  have  been  left 
-optional  with  the  general  government  to  exercise  this  power, 
that  if  the  embarrassments  which  lay  in  their  way  were  in- 
surmountable or  very  great/  they  might  omit  to  do  it,  and 
thus  leave  the  states  to  take  care  of  themselves.    If  it  had 
been  intended  immediately  to  divest  the  states  of  all  power 
on  this  subject,  and  to  compel  congrest  to  act,  the  terms  of 
the  article  would  have  been  much  moie  imperative  than  we 
find  them,  and  probaUy  it  would  ha^e  been  accompanied 
with  a  prohibition  on  the  states.    No  vrriter  on  this  part  of 
the  constitution  has  gone  farther  than  to  say  that  the  power 
of  naturalization  is  exclusive— became  if  congress  have  a 
right  to  ordain  a  general  rule,  the  states  can  have  no  right  to 
prescribe  a  distinct  rule.    This  constriction  is  'supposed  to 
follow,  not  from  any  inconsistency  there  would  be  in  each 
state  passing  a  naturalization  act  for  itself,  if  congress  did 
not  bring  into  action  the  power  delegated  to  them,  but  from 
the  inconvenience  to  which  it  might  subject  some  of  the 
states,  by  imposing  upon  them  as  citizens,  obnoxious  foreign- 
•ers,  who  might. become  naturalized  in  another  state,  without 
any  previous  residence,  or  without  any  regard  to  character, 
by  the  mere  formality  of  taking  aa  oath  of  allegiance. 

If  the  argument  ab  incQnvenienti  applies  to  the  case  of 
naturalization,  it  has  no  bearing  on  that  of  bankruptcy;  for 
in  this  case,  each  state  would  be  legislating  principally  for 
its  own  citizens,  and  other  states  could  not  be  injured  by  any 
system  it  might  adopt.  But  this  construction,  even  in  the 
•case  of  naturalization,  where  the  argument  in  favour  of  an 
exclusive  power  is  much  stronger  than  in  that  of  bankrupt- 
cy, has  not  only  been  stron^y  controverted,  but  is  opposed 
by  a  judicial  decision  entitled  to  no  little  respect.  It  is  the 
^ase  of  Colkt  and  Colkt  in  the  circuit  court  of  Pennsylva- 
nia,  ip  which  the  three  judges,  one  of  whom  had  been  a 
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member  of  the  federal  convention,  decided,  after  solemn  argu- 
ment, that  the  several  states  still  enjoy  a  concurrent  right  with 
congress  on  this  subject,  **  which  however  cannot,  they  say, 
be  so  exercised  so  as  to  contravene  any  rule  which  congress 
in  their  wisdom  may  establish." — The  most  strenuous  advo- 
cates for  the  exclusive  exercise  of  evtry  unqualified  power 
granted  to  the  general  government,  seem  not  unwilling  to  ad- 
mit  the  several  states  to  a  participation  of  such  power,  if  it 
can  be  exerted  consistently  with,  or  without  derogating  from 
the  express  grant  to  congress*     It  has  not  been  shown  how  a 
bankrupt  act,  passed  by  a  particular  state,  can  interfere  with 
the  exercise  of  a  power  residing  elsewhere,  to  promulgate  a 
uniform  law  for  all  the  states.     If  similar  powers  had  been 
granted  to  the  government  of  the  union,  respecting  the  de- 
scent of  real  estates,  the  recording  of  deeds,  or  the  celebra- 
tion of  marriages— will  it  be  said  that  the  several  states  mu^t 
have  remained  without  any  laws  to  govern  the  transmission 
of  landed  property,  or  that  no  deed  could  be  acknowledged 
or  recorded,  nor  a  valid  marriage  solemnized,  although  con- 
gress mig^t  for  years  omit  to  prescribe  rules  on  these  sub- 
jects? The  object  of  this  grant  could  have  been  no  other  than 
to  place  somewhere  a  power  to  correct  the  mischie&  which 
mi^t  arise  from  the  different  states  passing  on  the  same  sub- 
ject, not  only  dissimilar  laws,  but  such  as  might  be  unequal 
in  their  operation  on  the  citizens  of  other  states.    This  end 
of  tiie  grant  will  be  sufficiendy  and  effectually  attained,  if, 
when  the  evil  arises,  congress  bring  into  action  the  authority 
vested  in  tiiem.    From  them  only  can  a  uniform  system 
emanate,  but  s]r8tems,  gready  varying  it  is  true,  all  of  which, 
however,  may  be  salutary,  may  be  established  without  any 
derogation  from  or  interference  with  a  right  residing  else- 
where to  introduce  unifomttty  on  the  same  subject.  Nay,  from 
these  very  provisions,  however  discordant,  might  be  selected 
materials  fbr  die  one  nThich  it  was  committed  to  the  general 
government  to  form.  Neither  can  die  passing  of  such  laws  by 
the  states  be  regarded  as  a  resumption  of  power  by  them,  in 
which  case,  it  is  said,  they  should  produce  an  express  grant 
No.  XXIV.  3  P 
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«f  it*  This  arguaaeot  proceeds  on  the  presumption  of  a  pre- 
▼ious  relinquishment  on  the  part  of  the  states  of  all  rig^  to 
interfere  in  this  matter,  and  is  thus  taking  for  granted  what 
is  the  whole  question  in  controversy;  for  unless  such  trans- 
fer has  been  made,  which  is  not  admitted,  no  re-assignment 
of  it  by  the  general  government  can  be  necessary*  No  court 
of  the  United  States  will  be  suspected  of  feeling  any  dispo- 
sition to  countenance  encroachments  by  the  state  legislature 
on  the  legitimate  authority  of  the  government  of  the  union: 
but  in  cases  of  doubt,  and  where  the  limits  of  separation  aie 
not  very  distinctly  marked,  and  especially  where  the  powers 
exercised  leave  in  full  force  and  unimpaired  those  given  to 
the  general  government,  the  tranquillity  and  harmony  of  the 
union,  will  be  better  preserved  by  allowing  to  the  states  a  rea- 
sonable share  of  lepslalion  on  the  subject  in  dispute,  ^an  by 
atremiously  insisting  on  a  total  exclusion.  Congress  them- 
•elves  must  have  entertained  an  opinion  that  the  different 
states  have  this  rig^  in  the  present  case;  for  on  no  otlier 
principle  can  we  account  for  their  leavmg  the  United  States 
ao  long  without  a  uniform  system  of  bankruptcy.  Great  and 
pressing  as  the  call  for  such  a  system  has  been,  the  obstacles 
in  the  way  of  one  that  shall  be  unifimn,  and  in  that  shi^ 
agreeable  to  all  the  states,  continue  to  be  so  numerous,  that 
^but  litde  hope  is  now  indulged  that  any  will  be  soon  adopted, 
but  great  and  serious  as  these  difBculties  may  be,  it  would 
almost  be  the  duty  of  congress  to  disregard  them,  if  there 
existed  nowhere  else  a  power  to  correa  the  mischiefs  which 
must  necessarily  be  felt  in  many  of  the  states  from  the  non- 
user  of  this  authority.  The  inference  which  has  been  drawn 
at  the  bar  from  thia  silence  or  inaction  of  congress  does  not 
appear  correct.  It  is  considered  as  equivalent  to  an  expres- 
aion  on  their  part  of  their  sense  against  the  wisdom  and  poli- 
cy of  aH  bankrupt  laws,  and  that  none  oug^t  to  exist  any 
where.  Keeping  in  view  the  power  which  congress  have,  on 
this  subject,  it  is  more  natural  to  interpret  such  silence  into 
a  declaration  of  their  opinion  of  the  inexpediency  at  present 
of  uny  umform  sysUm^  and  that  the  several  #tates  still  retain 
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the  power  which  has  been  contended  for,  and  can  theiefora 
take  care  of  themselves.  This  would  not  be  so  great  an  im* 
putation  on  their  wisdom,  as  to  suppose  they  can  entertain 
an  opinion  in  opposition  to  the  sense  of  the  whole  world,  that 
in  a  commercial  state,  such  laws  are  mischievous  or  unneces* 
sary.  The  opinion  of  the  court  therefore,  is,  that  diis.law, 
if  a  bankrupt  law,  would  not  on  that  account  be  void* 

Another  constitutional  objection  is  made  to  the  defence 
which  is  set  up  in  this  cause*  The  law  under  which  this 
discharge  was  obtained,  having  passed  subsequent  to  the  date 
of  the  notes  on  which  the  action  is  brought,  is  supposed  to 
**^  impair  the  obligation  of  contracts,^  and  therefore  to  be 
void,  either  in  the  whole,  or  so  fiir  as  it  may  extend  to  debts 
incurred  previous  to  the  passage  of  it* 

There  is  not  pefhaps  in  the  constitution  any  article  of 
more  ambiguous  import,  or  which  has  occasioned,  and  will 
continue  to  occasion  more  discussion  and  disagreement,  thm 
the  one  under  which  the  present  difficulty  arises,  or  the  ^p^ 
plication  of  which  to  the  cases  which  occur,  will  be  attended 
with  more  perplexity  and  embarrassment.  Laws  may  be  pass- 
ed which  so  palpably  trespass  on  this  article,  as  to  leave  no 
doubt  on  the  mind  of  any  man;  others  again  will  be  of  so 
questionable  a  character  as  to  render  it  not  very  easy  to  form 
a  satisfactory  opinion  concerning  them.  All  the  other  re-* 
straints  on  the  separate  members  of  the  confederacy  con- 
tained in  this  section  of  the  constitution  are  conceived  in 
terms  so  clear  and  intelligible,  that  rarely  will  any  hesitation 
exist  as  to  what  will  amount  to  violations  of  them;  but  to  de- 
cide whether  a  law  impairs  the  obligation  of  a  contract  will 
generally  be  a  task  of  some  intricacy,  and  it  will  not  be  sur- 
prising if,  in  the  discharge  of  it,  great  diversity  of  opinion 
shouldarise.  ITiis  has  been  treated  as  a  very  plain  case  by  both 
parties.  By  the  plaintiffs  we  are  told  that  it  is  the  clearest 
case  of  a  law  impairing  the  obligation  of  contracts  that  can 
well  be  imagined-— while  the  defendant  contends  that  it  it 
quite  as  certain  that  insolvent  laws  were  never  intended  ty 
be  embra^d  by  thU  provision  of  the  constitution*    The  Ib^ 


ter  it  the  opinton  of  the  court;  but  instead  of  regurdttig  it^ 
widi  the  defendaDt's  counsel,  as  a  question  of  little  or  no 
difficulty,  the  court  has  not  come  to  this  conclusion,  but, 
after  much  hesitation,  owing  not  only  to  ita  intrinsic  diffi- 
culty, but  because  it  is  well  known  that  the  most  respectable 
opinions  to  the  contrary  have  been  expressed  elsewhere:  the 
court  will  proceed  to  assign  its  reasons  for  the  judgment 
which  it  has  formed. 

To  arrive  at  the  true  meaning  of  any  article  of  dot^tfiil 
import  in  the  constitution,  a  better  mode  cannot  be  adopted 
dum  the  course  which  is  generally  pursued  for  the  inteipre* 
nition  and  undersUnding  of  ordinary  remedial  statutes:  that 
iS)  to  recur  to  the  situation  and  history  of  the  country  at  the 
time;  to  its  contemporaneous  exposition,  if  it  has  received 
any;  and  to  the  general  understanding  of  the  community, 
especiaUy  if  such  understanding  shall  have  been  Icmg  acqui- 
esced in  by  all  the  states  and  all  die  couita  of  the  union. 
Keeping  in  view  these  rules,  let  us  inquire  what  were  the 
kind  of  laws  to  Irhich  this  prohibition  was  principally  design- 
ed to  extend.  There  can  be  no  doubt  that  by  it  was  intended 
to  be  corrected  some,  if  not  all,  of  the  evils  which  had  crept 
into  the  S3rstem  of  legislation  of  many  of  the  states,  and  had 
excited  a  considerable  alarm  for  the  security  of  private  rigfits. 
In  many  parts  of  the  union  all  confidence  in  public  faith  was 
•extinguished.  This  had  been  occasioned  by  frequent  inter- 
ferences on  the  part  of  some  of  the  legislatures  in  matters 
which  were  not  believed  to  fall  within  their  ordinary  and 
legitimate  sphere  of  action.  By  recurring  to  the  history  of 
the  times,  and  the  reasons  assigned  by  the  friends  of  the  con- 
stitution for  the  insertion  of  this  article,  much  useful  inform 
mation  will  be  obtained,  and  we  shall  be  at  no  loss  to  dis- 
cover to  what  species  of  laws  it  was  then  thought  that  the 
interdiction  was  principally  supposed  to  extend.  During  a 
long  and  arduo>us  struggle  for  independence,  much  individual 
'misery  and  distress  were  unavoidably  produced.  Driven 
from  their  homes,  and  cut  off  in  many  cases  from  their  ordi- 
nary pursuits,  the  resources  of  many  were  either  e9duu»ted> 
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br  BO  much  impaired  as  to  induce  die  legislature  on  vairioui 
occasions  to  listen  to  the  pressing  calls  which  were  made 
upon  them  to  devise  some  mode  for  their  relief.  Various 
expedients  were  accordingly  resorted  to,  axid  the  practice  of 
interfering  between  creditor  and  debtor  became  so  veiy  ex- 
tensive and  so  inconsiderate,  as  in  many  instances  to  place 
the  former  entirely  at  the  mercy  of  the  latter,  and  that  too, 
under  laws  which  were  apparendy  introduced  with  no  other 
view  than  that  of  affording  to  the  debtor  a  temporary  relief 
from  the  pressure  occasioned  by  the  then  situation  of  the 
country.  Bills  of  credit,  and  paper  money  were  issued,  and 
by  legislative  sanction  were  substituted  for  gold  and  silver 
in  the  discharge  of  debts.  Creditors  in  some  places  were 
liable,  without  any  adverse  proceeding  on  their  part,  to  be 
cited  by  their  debtors,  and  to  have  the  sums  due  to  them 
tendered  in  a  curreney  whose  depreciation  at  die  time  pro- 
duced die  most  glaring  injustice*  On  their  refusal  to  sub- 
mit to  this  mockery  of  justice,  the  public  securities,  which 
had  been  thus  offered,  might  be  deposited  with  some  public 
officer,  and  the  creditor  was  for  ever  barred  from  any  reco- 
very. ,  In  other  cases  payments  were  authorised  to  be  made 
by  instalments.  In  some  states  the  interest  which  had  ac- 
crued during  the  war,  or  a  part  of  it  was  remitted;  while 
elsewhere  not  only  a  paper  currency  of  no  value,  but  almost 
every  species  of  property,  was  made  a  legal  tender,  and  no 
stipulation  however  solemn,  to  pay  in  the  precious  metals, 
afforded  any  security  to  the  creditor.  The  courts  of  justice 
in  many  of  the  states  had  been  closed  altogether,  and  th^ 
creditor  thus  withheld,  at  least  for  a  time,  from  every  appeal 
to  the  laws  of  his  country,  while  his  debtor  might  be  squan- 
dering the  property  out  of  which  his  demand  ought  to  have 
been  satisfied.  Geographical  limits  had  also  been  resorted 
to,  for  the  purpose  of  introducing  the  most  odious  discrimi- 
nations between  creditors  themselves.  For  those  who  resided 
within  die  British  line,  and  those  who  were  without  tbose"^ 
precincts,  distinct  remedies  were  prescribed,  and  the  scales 
of  justice  so  unequally  graduated,  tiiat  while  the  latter  might 
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recorer  the  whole  of  their  demands,  die  former,  if  the^  sued, 
were  compelled  to  receive  public  certificates  of  one  descrip- 
tion or  other,  of  so  litde  value  as  scarcely  to  indemnify  them 
for  the  costs  of  suit  which  they  were  obliged  to  pay.  Very 
great  liberties  had  also  been  taken  widi  British  creditors, 
many  of  whom  complained,  and  too  jusdy,  of  the  impedi- 
ments which  continued  to  be  thrown  in  their  way  even  after 
the  return  of  peace.  These  frequent  interpositions  of  private 
concerns,  during  a  period  of  great  public  and  private  suffer- 
ing, and  for  many  of  which  the  condition  of  the  country  and 
the  great  object  at  stake,  might  seem  to  offer  some  apology, 
became  so  common,  so  intolerable,  and  so  inveterate,  in  many 
places,  that  it  became  no  easy  matter,  even  after  the  resto* 
ration  of  peace  and  the  acquisition  of  our  independence,  to 
lay  them  aside.  There  will  therefore  be  in  the  statute-books 
of  several  of  the  states,  after  the  termination  of  ^e  war, 
many  provisions  of  the  same  meddling  and  obnoxious  cha* 
racter,  which  either  changed  the  nature  of  contracts,  or  sua* 
pended  the  payment  of  them  or  authorized  it  in  a  way 
contrary  to  the  plain  engagement  and  meaning  of  the  parties. 
By  laws  of  thb  description,  which  had  become  too  dan- 
gerous and  oppressive  to  be  any  longer  borne,  very  extensive 
and  great  uneasiness  was  produced,  and  against  tiiem  was 
raised  a  corresponding  and  almost  universal  expression  of  in- 
dignation and  regret*  Accordingly,  to  all  the  objections 
made  against  the  prohibition  on  the  part  of  the  states,  to  pass 
laws  impairing  die  obligation  of  contracts,  we  find  the  friends 
of  the  constitution  every  where,  again  and  again  urging 
die  necessity  of  it,  in  order  to  put  an  end  to  the  evils  which 
had  flown  from  acts  of  die  kind  which  have  been  mentioned, 
and  which  had,  after  the  revolution,  been  extended  1^  de- 
signing  and  influential  men,  to  many  other  cases,  so  as  to  in- 
crease, instead  of  diminishing  die  alarm  which  had  been 
excited*  To  such  acts  we  find  diem  constandy  ascribing  die 
decay  of  commerce,  die  ruin  of  public  credit,  and  the  almost 
entire  extinction  of  confidence  between  individuals,  and  press- 
ing with  vehemence  the  adoption  of  thb  article  as  one  of 


487 

Tital  importance,  md  as  the  otAy  gu&rd  and  preventive  against 
the  promulgation  by  future  legislatures  ol  similar  acts  in  de« 
rogation  of  private  rights,  however  great  the  emergency  • 
might  be  deemed.     But  on  no  one  occasion  do  we  hear  of 
any  complaints  against  the  power  of  passing  insolvent  laws; 
this  practice  had  not  arisen  out  of  the  calamities  of  war;  it 
was  brought  with  the  first  American  colonists  from  the  mo- 
ther country;  it  was  adopted,  in  one  form  or  other,  by  aQ 
the  British  colonies  in  North  America,  without  an  exception 
that  has  been  discovered  as  to  any  one  which  now  composes 
a  part  of  the  United  States.  It  must  have  originated  wherever 
we  find  the  practice  of  it,  and  perhaps  it  is  not  hazarding  too 
much  to  say  that  it  is  universal,  not  only  from  a  conviction 
that  the  encouragement  of  trade  required  it,  and  so  are  the 
recitals  to  many  of  the  acts;  but  from  tiiose  indelible  princi* 
pies  which  are  implanted  in  the  breast  of  every  man,  and 
which  proclaim,  in  a  language  not  to  be  misunderstood,  that 
in  every  country,  where  imprisonment  for  debt  is  allowed, 
there  must  and  ought  to  reside  a  power  somewhere  of  com« 
pelling  creditors  to  abandon  their  hold  of  the  body  of  a  debtor, 
who  shall  fairly,  and  under  such  restrictions  as  the  law  may 
provide,  make  a  complete  surrender  of  his  property,  to  be 
divided  amongst  those  whose  debts  some  unexpected  turn  of 
fortune  has  rendered  him  unable  to  pay.    In  such  cases,  his 
future  acquisitions,  although  here  there  may  exist  some  di« 
versity  of  opinion,  should  also  be  his  own,  or  he  will  be  re* 
stored  to  his  freedom  and  family,  not  only  without  proper^, 
but  without  credit,  and  in  many  cas6s  with  such  a  heavy  load 
of  unextingubhed  debt,  and  so  many  liens  on  his  future  ac* 
quisitions  as  must  stifle  every  exerticm  to  make  any.    His 
freedom^  in  such  cases,  will  be  a  mockery,  nor  will  such  a 
state  of  servitude  to  his  creditors  often  prove  of  any  service 
to  them;  for,  sinking  under  a  burden  from  which  he  sees  no 
prospect  of  relieving  himself,  his  ambition  and  efforts  will  be 
limited  to  the  gaining  of  a  bare  msuntenance  for  himself  and 
family,  knowing  that  neither  he  nor  they  can  ever  be  benefit- 
ted by  any  surplus.    But  whatever  considerations  may  have 
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first  called  into  practice  a  power  pf  this  kind,  it  is  suffictent 
for  our  present  purpose,  that  we  find  it  in  use  in  perhaps  every 
state  in  the  union,  under  some  modification  or  other,  at  the 
time  of  the  adoption  of  the  constitution,  and  that  the  lawa 
passed  on  this  subject  very  generally,  if  not  universally,  pro- 
vided not  only  for  future  cases  of  msolvency,  bi^t  for  Aose 
which  existed  at  the  time*  If  diis  be  so,  and  that  it  was  so 
to  a  very  great  extent  is  not  denied,  it  must  have  been  known 
to  the  friends  of  the  constitution,  who  exerted  themselves  in 
favour  of  its  adoption;  and  yet  no  arguments  drawn  from  that 
source  are  to  be  found  in  the  debates  of  any  of  the  cooven- 
dons,  in  favour  of  the  prohibition.  Nor  b  it  recollected  that  f 
those  who  were  hostile  to  its  adoption,  ever  objected  to  this 
feature  of  it,  because  of  its  liability  to  such  constructioD,  and 
yet  such  objections  would  have  been  heard  from  more  quar- 
ters than  one,  if  it  had  then  been  thought  susceptible  of  the 
interpretation  which  the  court  is  now  expected  to  apply  to  it. 
It  may  also  be  observed,  that  if  it  had  been  thought  necessary 
Rt  that  time  of  day  to  tie  up  the  hands  of  future  legislatures, 
in  Mation  to  this  matter,  it  would  have  been  more  natural 
to  have  committed  to  congress  a  power  of  establishing  a  uni- 
form system  of  insolvency,  as  weU  as  of  bankruptcy,  or  to 
have  transferred  to  the  general  government  an  unqualified 
and  express  power  in  the  premises;  for  it  cannot  be  credited 
that  a  people  who  had  been  so  long  accustomed  to  laws  of 
this  kind,  would  have  consented  to  deprive  the  state  legisla- 
tures of  the  power  of  passing  them,  without  at  the  same 
time  delegating  to  that  o'f  the  union  some  control  over  the 
same  subject.  Dissatisfaction  may  have  existed  and  been 
expressed  at  the  abuses  which  were  committed  under  the 
sanction  of  such  laws,  for  not  more  effectually  protecting 
creditors  against  the  frauds  of  their  debtors,  and  such  dissa- 
tisfaction is  often  heard  at  the  present  day;  but  never  was  the 
right  or  propriety  of  an  interference  in  this  way  called  in 
question. 

To  the  practice  of  the  states  antecedent  to  and  at  die 
epoch  of  the  adopti<m  of  the  constitution,  and  to  the  siknce 
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on  this  head  of  Choee  whose  attention  was  directly  called  to 
this  article,  may  be  added  the  uninterrupted  and  undisputed 
usage  of  all  or  most  of  the  states,. from  that  day  down  to  th« 
present  time.  Yet  alter  the  lapse  of  near  thirty  years,  during 
which  time  scarcely  a  chasm  or  intermission  is  to  be  disco- 
vered in  the  usage  of  the  state  where  the  court  is  now  hold< 
ing,  it  is  called  upon  to  pronounce  all  its  insolvent  laws,  so  far 
at  least  as  they  operate  on  past  debts,  and  all  discharges 
under  them  of  such  debts,  as  repugnant  to  the  constitution| 
and  therefore  void.    Without  adverting  to  the  serious  conse- 
quences of  such  a  decision,  with  which  the  court  has  nothing 
to  do,  how,  it  may  be  asked,  is  the  uniform  practice  which 
has  been  mentioned  to  be  accounted  for,  but  from  a  general 
and  universal  understanding,  diat  such  practice  was  no  de- 
parture from  any  of  the  obligations  which  one  state  had  con- 
tracted with  the  others?     Can  we  believe  that,  before  time 
was  allowed  to  organize  the  general  government,  and  while 
the  instrument  of  its  formation  was  undergoing  the  ei^minsk- 
tion  and  criticism  of  able  and  industrious  adversaries,  any 
atate  could  have  passed  laws  of  this  character,  n^t  pnly  with- 
out animadversion,  but  execute  them  without  any  objeotioa 
from  a  numerou3  class  of  citizens,  who  are  in  gejoeral  not 
the  most  inattentive  to  or  ignorant  of  their  rights?    Would 
not  a  clamor,  on  the  part  of  creditors,  have  been  heard,  from 
one  extremity  of  the  union  to  the  other,*  against  such  an 
usurpation  of  power,  if  it  had  been  viewed  in  that  lij^ti 
And  if  the  legislatures  of  the  several  states  could  not  have 
been  brought  back  to  a  sense  of  duty  by  renionstrances  agfunst 
the  exercise  of  such  a  right,  would  not  appUcations  have 
been  made  to  the  courts  of  justice,  to  arrest  by  their  deci- 
sions the  progress  of  such  gross  and  frequent  violations  of 
the  constitution?     But  not  only  have  these  laws  been  passed 
without  a  constitutional  difficulty  beii;^  ever  suggested  by 
any  member  of  the  legislature,  at  the  time,  but  frequently 
aa  diey  must  have  been  brought  to  the  notice  of  the  courts  of 
tbe  different  states,  and  sometimes  of  the  federal  judicii^vy* 
it  is  ^9t  qntil  very  recpotly  that  tbe  present  objection  1m 
No.  XXIV.  3  Q 
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been  heard  of.  Congress  too,  in  the  only  bankrupt  law  which 
they  ever  passed,  introduced  a  provision,  that  it  should  not 
^  repeal  or  annul  the  laws  of  any  state,  then  in  force,  or 
which  might  thereafter  be  enacted  for  jhc  relief  of  insolvent 
debtors^-^many,  if  not  all  of  which  then  in  force,  will,  on 
eaiamination,  be  found  to  be  retrospective.  Either  then,  these 
laws  are  not  within  the  prohibition,  or  if  they  are,  and  the 
terms  of  it  are  so  obscure  as  to  have  hitherto  eluded  the  re- 
search of  so  many  who  must  have  had  an  interest  in  its  dis* 
covery,  it  is  the  very  case  in  which  a  court  ought  to  rely  for 
its  true  sense,  on  a  general  practice  which  has  been  so  Io:.g 
submitted  to.  It  has  been  said  that  a  practical  consttuction 
is  of  no  importance,  when  a  question  arises  on  public  acts  of 
so  important  and  solemn  a  nature  as  a  written  compact  be* 
tween  several  independent  states.  The  instrument,  it  is  said, 
should  speak  for  itself.  But  if  there  be  any  thing  in  this  re- 
mark, a  decision  of  the  Supreme  court  of  the  United  States 
on  the  effect  of  a  practice  in  fixing  the  meaning  of  the  con* 
stitution,  would  not  permit  the  court  to  listen  to  it.  In  the 
case  referred  to,. a  usage  of  only  ten  or  twelve  years,  and 
which  had  once  been  interrupted  by  an  act  of  congress,  was 
deemed  to  settle  a  question,  in  which  was  involved  the  veiy 
independence  of  an  important  and  co-ordinate  member  of 
the  federal  government,  and  that  too  in  opposition  to  what 
many  will  think,  as  probably  did  the  judges  themselves  who 
decided  it,  the  plam  atod  obvious  letter  and  spirit  of  die  coo- 
adtution* 

But  aside  from  this  contemporaneous  and  universd  ex- 
pression of  public  and  private  sentiment  on  this  subject,  the 
court  is  not  very  certain  that  it  would  have  regarded  a  law  of 
this  nature,  if  the  question  were  of  earlier  date,  as  ^  im* 
pairing  the  obligation  of  contracts.** 

This  objection  goes  only  to  such  of  these  laws  as  affect 
antecedent  contracts.  It  may  very  safely  be  assumed,  that 
most,  if  not  all  of  the  insolvent  laws  in  this  countiy,  fall 
within  this  description,  and  an  interposition  by  the  legisla- 
ture in  this  way  seems  absolutely  necessary,  if  not  inevitable. 
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wherever  imprisQimieitt  for  debt  is  aOowed*  Such  hiws  can* 
aot  therefore  be  regarded  as  contrary  to  the  first  principles 
of  the  social  compact,  or  opposed  to  those  sound  and  Whole* 
some  rules  of  legislation  which  were  intended  to  be  preserv* 
ed  pure  and  invidate  by  those  who  made  the  constitution.  A 
power  to  pass  such  laws  necessarily  results  from  an  antece* 
dent  state  of  things,  and  from  the  existence  of  a  systeflli 
which  if  left  to  itself,  without  occasional  controls  on  the  part 
of  the  legislature,  would  produce  permanent  individual  dis«» 
tress  and  ruin^  and  to  an  extent,  highly  injurious^  not  only  to 
the  state  itself^  but  to  the  very  pardes,  who  might,  in  the  mo« 
ment  of  passion  or  disappointment^  resprt  to  it  as  a  mean  of 
coeicion*  This  attribute  of  sovereignty,  for  as  such  it  is 
regarded  by  the  court,  it  was  better  that  the  states  should 
retain,  than  to  have  relinquished  it  to  the  federal  government* 
By  the  former  it  w>uld  be  exercised  within  a  leas  extended 
sphere,  and  of  course  with  not  so  much  danger  of  injury  to 
the  parties  concerned,  as  if  the  same  duty  had  been  perform* 
ed  by  the  congress  of  the  United  States*  If  then  the  passing 
of  laws  itfecting,  in  this  way,  past  as  well  as  future  debUi 
has  been  in  use  within  this  state  ever  since  its  independence) 
aitfd  for  many  years  while  a  colony,  and  if  such  practice  has 
not  only  been  acquiesced  in,  but  was  absolutely  necessaiyi 
may  it  not  be  (airly  presumed  that  every  contract  within  thil 
state,  or  to  be  enforced  here,  is  made  under  ai  full  knowledge 
of  such  practice,  which  must  now  be  deemed  a  perfect  fightf 
and  that  this  being  known  and  understood  by  both  parties  gt 
the  time,  the  creditor  has  no  right  to  complain  if  his  diMor 
shall  one  day  be  liberated  by  virtue  of  an  insolvent  law  which 
nay  be  in  force  at  the  time  of  the  contract,  or  which  may  bf 
aiiterwards  passed,  not  from  the  obligation  or  payment  of  th^ 
debt,  but  frnst  personal  confinement,  on  condition  of  making 
payment  aa  fiq^  as^  he  is  able?  The  court  has  proceeded  on.4 
belief  that  vMojt^M  not  all  of  the  states  h|ul  been  in  the  habit 
0f  extending^  their  insolvent  laws  to  all  debts,  without  wof 
regard  to  the  .time  of  ccmtracting  them*  Time  has  not  btea 
afforded  dunng  a  veiy  busy  term  to  examine  die  stittitte  of 
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But  if  thesft  eooatitiidonal  objections  are  removed^  it  is 
alleged  that  the  contnct  being  made  and  being  paysMe  in 
Boston,  cannot  be  aflfected  hy  any  discharge  obtained  under 
tie  laws  of  the  state  of  New  Vork.    Under  this  head  of 
argument  the  court  has  been  reminded  of  a  rule,  which  it  is 
faiesumed,  when  properly  understood,  will  be  acknowledged 
bjr  every  one;  that  is,  that  the  iex  loci  contradtis  must  be 
retorted  to,  in  order  to  ascertttn  the  meaning  of  every  agree- 
ment made  abroad*    This  does  liot  proceed  from  more  go* 
toiiy  or  courtesy  towards  other  nations,  but  from  the  iaunu- 
xMt  principles  of  justice,  which  would  be  violated  by  9fifly* 
ing  to  a  foreign  contract,  when  deciding  on  its  obligation  and 
effect  any  other  law  than  that  of  the  place  where  it  was  made; 
for  how  palpably  unjust  would  it  be  for  diis  court  to  pro* 
novice  void  a  bond  executed  at  Canton,  and  parable  diere, 
becjause  by  it  should  be  reserved  a  greater  interest,  which 
might  be  lawful  there,  than  seven  per  cent  per  annum,  whidi 
would  render  it  usurious  in  this  state?    This  is  the  meamng 
af  the  rule,  and  it  is  a  salutary  and  a  just  rule.  But  out  of  it 
Jbave  arisen  some  dicta,  whidi  are  ripening  very  fast  into  de- 
cisions of  the  most  mischievous  tendency,   and   between 
which  and  the  rule  itself  it  is  difficult  to  perceive  any  etm» 
nezion.    It  has  been  sud  that,  as  the  nature  and  vaUdUty  of 
%  contract  must  be  settled  by  the  law  of  die  place  where  if 
was  made,  so  also  it  cannot  be  affected  by  any  discharge  of 
die  debtor  under  the  bankrupt  or  insolvent  laws  of  the  place 
where  he  resides,  or  of  the  country  to  which  he  belongs,  or 
in  other  words,  that  a  contract  made  in  a  foreign  state,  and 
with  a  view  to  its  code,  can  only  be  discharged  pursuant  to* 
that  is,  as  the  rule  is  now  applied,  under  the  bankrupt  lawn  of 
such  state.  Accordingly,  suits  have  recently  been  w^aj^fftw^j 
against  bankrupts  and  insolvents,  whenever  they  have  been 
akrested,  by  process  out  of  the  court  of  any  odier  state  tfaao 
the  one  in  which  they  became  so.    Thus  a  citiasen  of  Penn* 
sylvania  has  not  been  permitted  to  sue  in  New  Yoi^  a  debtor 
who  may  reside,  and  have  been  liberated  under  a  law  of  the 
latter  state;  but  if  he  can  be  found  in  Massachusetts,  or  else- 
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where,  his  certificate,  It  is  said,  wUl  be  of  no  avail,  provided 
the  contract  were  made  in  Philadelphia,  or  dsewhere  in  the 
commonwealth  of  Pennsylvania*  This  is  not  exactly  the  case 
here;  bat  as  these  decisions  are  supposed  to  have  a  consider- 
able bearing  on  it,  the  court  wiO  be  expected  to  express  an 
opinion  on  them.  It  has  no  hesitation  in  saying,  that  it  con* 
siders  them  as  forming  part  of  a  class  of  cases,  which,  it 
will  one  day  be  lamented,  should  ever  have  found  their  way 
into  the  commercial  code  of  this  country*  They  appear  to 
proceed  on  a  misapprehension  of  the  rights  of  independent' 
nations— but  principally  on  a  mistake  in  applying  the  kx  hci 
contractus^  as  well  to  the  remedy,  as  to  the  construction  and 
validity  of  the  agreement,  contrary  to  all  the  adjudged  cases 
on  this  head.  They  maintain  that  a  debtor  can  never,  under 
any  circumstances,  be  discharged  against  the  will  of  his  fo- 
reign creditors,  if  his  contracts  with  them  be  made  where 
diey  reside,  and  with  a  view  to  the  laws  of  their  country,  by 
any  proceedings  under  the  insolvent  laws  of  the  state  of  which 
the  debtor  is  a  member,  but  only  by  a  certificate  obtained  pur- 
suant to  the  bankrupt  system,  if  any  such  there  be,  of  the 
several  countries  in  which  his  credilbrs  may  happen  to  reside. 
If  the  rule  be  not  laid  down  precisely  in  these  terms,  such 
are  its  import  and  effect,  and  such  or  something  Kke  it,  is 
the  practice  which  is  very  fast  introducing  itself,  under  the 
sanction  of  it.  If  this  be  so,  how  is  an  American  merchant, 
who  may  be  indebted  in  several  countries  abroad,  in  case  of 
misfortune,  ever  to  get  disentangled  from  his  drixa?  No 
proceedings  under  the  bankrupt  laws  of  the  United  States, 
if  there  be  any,  not  in  conformity  with  the  insolvent  provi« 
sions  of  his  own  state,  can  do  him  any  good*  If  he  remain 
in  his  own  country,  trusting  to  the  validity  of  such  proceed* 
ings,  perpetual  imprisonment  must  be  his  doom,  if  his  foreign 
creditors  shall  be  as  unrelenting  as  dns  rule  is  well  calculated 
to  render  them;  for  no  power  there,  it  is  said,  can  relieve 
him  against  this  class  of  demands,  but  upon  full  pa3rment  of 
tfaem^  without  a  violation  of  the  contract  mnde  abroad,  or  a 
disregard  of  the  comity  due  from  one  natiop  to  another.  Ac- 
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cordtBg  to  this  <ioctriae«  he  has  no  attemativc  k(t|  but  that  <A 
going  to  the  different  countries  where  he  may  be  indebted, 
and  there  BiriHnitting  to  the  proceedings  established  for  the 
relief  of  unfortunate  traders.  And  yet, it  is  not  perceived 
how  his  foreign  creditors  will  be  gainers  by  exposing  hiin  to 
BO  great  a  hardship;  for  if  he  shall  commence  his  career  of 
insolvency,  as  he  naturally  wiU  do,  hi  his  own  state,  the 
assignment  of  his  estate  made  there  will  leave  nothing  fer 
the  creditors  abroad,  it  being  admitted,  diat  by  it  the  whole 
erf*  his  property,  wherever  it  razy  be,  will  pass.  In  like  man- 
ner, a  debtor  who  shall  fail,  and  have  creditors  of  this  dcscrip- 
don  in  different  parts  of  the  union,  wiU  have  to  make  a  tour 
of  the  United  Sattes,  before  he  can  commence  business  agun, 
in  order  to  seek  relief  under  the  insolvent  system  of  each 
state*  Is  it  not  more  reasonable  to  suppose,  as  the  case  most 
undoubtedly  is,  that  every  contract,  wherever  made,  outst 
proceed  on  an  expectation,  that  the  parties  shaU  perform  it 
according  to  the  terms,  if  they  are  able;  but  if  there  shaU  be 
an  iiisd>ility  in  either  to  ful&l  his  part  of  die  agreement,  that 
then  the  other  par^  shall  be  placed  on  as  good,  but  not  on  a 
better  footing,  as  to  any  remedy  which  he  may  seek  for  its 
breach  or  non-performance,  as  those  who  may  reside  in  the 
country  of  the  debtor.  This,  in  case  of  insolvency,  I  should 
regard  as  a  performance  of  the  contract  secundum  legem  lad 
caniractm^  unless  it  were  shown,  that  some  different  stipuli^ 
tion,  in  the  event  of  insolvency,  had  been  entered  into,  which 
is  not  pretended,  and  probably  never  did  form  a  part  of  any 
contract,  ^ere  no  specific  security  was  taken;  and  if  it  did, 
would  hardly  be  enforced  to  the  prejudice  of  other  croditt»^ 
If  »  remedy  against  the  pinrson  of  an  insolvent  debtor  be 
allowed  to  his  creditors  abroad,  which  is  denied  to  a  doases* 
tic  creditor,  what  is  it  but  to  give  the  former  a  preforence 
over  the  latter,  which  nether  justice  will  saacCkm,  nor  the 
lex  loci  in  mif  case  expect. 

On  tfik  subject  I  had  tn  opportwity  of  expressing  an 
opinion  many  yemn  ago,  in  one  of  the  eases  .wUdthas  now 
been  cited.    To  thnt^piakm  I  flihflre,  and  sfaalLadheie  vsaA 
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a  different  rule  shall  be  presented  by  a  tribunal  which  has  a 
rig^t  to  control  and  direct  the  judgment  of  this  court.    I 
then  stated,  that  a  surrender  of  all  a  bankrupt's  effects,  under 
the  laws  of  the  state  in  which  he  permanendy  resided,  ought 
to  operate  as  a  discharge  from  hb  creditors  in  every  part  of 
the  world;  and  I  will  now  add,  without  any  regard  to  the 
court  or  country  in  which  the  action  against  him  may  be  pro- 
secuting.   Whatever  fault  may  be  found  with  this  opinion,  I 
am  mistaken  if  it  will  not  be  found  to  conform  with  th^  sen- 
timents and  practice  of  commercial  men,  and  to  be  for  the 
benefit  of  trade,  that  it  should  be  90.    Merchams  generally 
believe,  diat  if  their  debtors  abroad,  no  matter  how  the  debt 
was  contracted,  or  when  payable,  be  regulariy  discharged  by 
the  bankrupt  or  any  other  law  of  the  state  in  which  they  re- 
side, and  his  estate  be  divided  among  all  his  creditors,  they 
are  esonerated  everywhere.  The  rule  so  often  cited  from  Hu- 
bcrua  and  Casaregis,  has  no  application  to  such  a  case.  When 
the  latter  speaks  of  contracts  territorial  and  ex-territorial,  it 
is  most  manifest  that  he  means  nothing  more,  than  that  a  con- 
tract made  in  one  country,  is  not  to  be  construed  by  the  laws  of 
another.-— Now  the  difficult  is,  to  find  out  what  the  lex  loci 
contractu*  has  to  do  with  the  case  of  a  future  insolvency,  or 
how  the  law  of  one  country  can  differ  from  that  of  another 
in  this  respect.     It  is  presumed  to  be  law  every  where,  that  a 
man  is  to  pay  according  to  his  contract,  but  if  he  be  unable 
to  pay  any  where,  what  then  has  the  kx  loci  to  do  with  the 
case?  Is  it  part  of  that  law,  or  is  it  any  part  of  the  contract 
express  or  implied,  that  no  government  upon  earth  shall  be 
allowed  to  interfere  for  his  protection  in  case  of  misfortune 
and  insolvency;  or  if  it  does,  that  such  protection  shall  no^ 
extend  beyond  the  limits  of  the  state  in  which  he  lives,  and 
not  even  there,  as  is  contended  in  diis  case.  Is  it  not  for  die 
advantage  of  foreign  creditors,  and  will  it  not  comport  bet- 
ter with  the  interest  of  all  parties,  that  when  an  insolvency 
occurs,  they  shall  be  placed  on  an  equal  footing  with  domes* 
tic  creditors.    It  may  be  miaous  to  the  debtor^  but  of  what 
admntage  will  it  be  to  his  absent  creditor  to  have  faian  con* 
No.  XXIV,  3  R 
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signed  to  a  prison  during  life,  without  any  right  to  a  parlkt- 
pation  on  his  part,  in  the  property  in  the  hands  of  hta  assign- 
ees; for  it  has  not  yet  been  pretended,  aldiough  this  might  as 
well  be  proved  by  the  lex  locij  that  the  creditors  abroad  has 
a  right  to  a  dividend  of  his  estate,  and  to  the  body  of  the 
debtor  in  the  bargain.     If  care  be  not  taken,  the  great  soli- 
citude which  has  recendy  been  discovered  for  creditors  in 
other  countries,  will  produce  decisions,  if  such  have  not  al- 
ready been  made,  which,  in  case  of  bankruptcy,  will  do  them 
more  harm  than  good.    The  truth  is,  all  that  amity,  good 
fudi,  the  contract  ot  the  parties,  and  the  kx  locij  if  it  has 
any  thing  to  do  With  the  question,  can  require,  b  that  their 
interests  and  rights  shall  not  be  postponed,  or  in  other  words^ 
that  they  shall  be  as  well  taken  care  of,  as  those  of  other 
creditors.    Yet  the  court  of  King's  Bench  in  Smith  and  Bu- 
chanan,  went  on  the  sole  ground  of  the  lex  /bet,  when  tt  de» 
creed  on  the  inefficacy  of  a  discharge  in  Maryhund  against 
the  claim  of  a  British  creditor.  ^'  It  is  impossible,"  says  lord 
Kenyon,  ^'  that  a  contract  made  in  one  country  is  to  be  ^oir- 
erned  by  the  laws  of  another."     It  is  also  remarked  in  this 
case,  that  it  might  as  well  be  contended,  that  if  the  state  ci 
Maryland  had  enacted  that  no  debts  due  from  its  own  sub- 
jects, to  the  subjects  of  England,  should  be  paid,  the  En^^iah 
creditor  would  be  bound  by  it.    A  law  of  this  kind  would 
not  have  been  enforced  by  any  court  of  this  country,  but  be- 
tween the  iniquity  and  injustice  of  such  a  statute,  and  one 
which  placed  the  British  on  a  level  with  the  American  credi- 
tor, this  court  perceives  no  resemblance;  while  the  one  is 
calculated  to  excite  the  just  indignation  of  any  man,  the  other 
is  well  entitled  to  universal  approbation.     If  in  all  its  provi- 
sions it  did  not  resemble  the  bankrupt  laws  of  Eng^d,  its 
effect  in  producing  an  equal  division  of  the  insolvent's  es- 
tate was  the  same,  it  ought  not  to  pass  unnoticed,  that  at  the 
very  moment  of  rendering  this  judgment,  the  court  admits 
that  an  assignment  under  the  act  of  Maryland,  would  vest 
the  property  of  the  bankrupt,  wherever  it  might  be,  in  his 
aasigneesu    If  so,  it  would  seam  to  follow,  .that  the  debtor 
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himself  ought  to  be  discharged;  for  if  the  law  takes  tirom 
him,  and  against  his  consent,  his  property  every  where,  and 
secures  it  even  from  the  pursuit  of  a  foreign  creditor,  why 
should  it  not  be  allowed  to  oiFer  a  protection  equally  exten* 
sive  to  his  person?  Or  why  should  he  be  placed  in  the  very 
awkward  situation  of  being  liable  to  imprisonment  abroad, 
when  in  that  very  country  he  may  have  more  than  property 
enough  to  satisfy  the  demands  of  his  foreign  creditor,  but 
which  has  been  placed  out  of  his  reach  by  an  assignment  |ire*> 
viously  made  under  the  laws  of  his  own  state?  And  it  may 
here  be  remarked,  that  the  universal  effect  which  is  given 
to  such  assignments,  is  not  among  the  least  of  the  advanta* 
ges  which  foreign  creditors  derive  from  the  bankrupt  or  in- 
solvent laws  of  the  country  where  their  debtors  reside^  It 
prevents  the  creditors  near  him,  and  who  will  be  first  appri- 
sed of  his  misfortunes  and  of  the  nature  and  situation  of  his 
property,  from  laying  attachment  on  many  parts  of  it,  to  the 
prejudice  of  those  at  a  distance.  This  case  will  be  dismbsed 
with  only  one  other  observation.  The  merchants  of  the 
United  States  have  never  supposed  that  they  can  proceed  in 
their  own  courts  against  British  bankrupts,  if  found  here, 
merely  because  the  debt  may  have  been  contracted  and  paya- 
ble on  this  side  of  the  Atlantic;  they  receive  and  are  satis- 
fied with  the  dividend  made  in  England,  but  shall  hereafter 
make  the  attempt  and  succeed;  it  is  to  be  hoped  that  the  court 
which  shall  sustain  so  novel  a  pretension,  will  have  more 
courtesy  than  to  compare  the  bankrupt  laws  of  England,  which 
are  perhaps  as  perfect  as  such  a  system  can  well  be,  with  an 
act  of  parliament,  which  prohibits  to  American  citizens  the 
recovery  of  their  just  demands  against  British  subjects*  la 
the  case  of  Van  Rough  and  Van  Arsdaln  in  the  Supreme 
Court  of  this  state,  we  are  only  told  that  the  question  had 
been  decided  ten  years  before,  but  what  the  case  referred  to 
was,  or  on  what  ground  the  decision  was  placed  does  noti^ 
pear.  In  Smith  and  Smith  however,  the  court  refers  to  the 
decision  in  East,  and  assign  the  same  reason  that  is  diere 
given,  and  which  has  already  been  remarked  on. 
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But  this  court  is  desired  and  expected  to  advance  one 
step  beyond  all  the  decisions  which  have  yet  been  made  on 
this  subject.  Hitherto,  an  unfortunate  debtor,  even  if  he 
had  heard  of  the  few  cases  which  have  been  menti<med,  might 
think  himself  safe  if  he  would  but  confine  himself  within  the 
limits  of  his  own  state.  Here  he  might  confidendy  expect 
protection  against  the  pursuit  of  every  creditor  witiiout  re- 
gard to  his  place  of  residence,  or  to  the  spot  where  the  con- 
tract was  to  be  performed.  But  even  this  security  from  im- 
prisonment is  now  desired  to  be  withdrawn  from  him,  and 
this  course  of  conduct  is  pressed  on  the  court,  not  on  the 
footing  of  a  series  of  adjudged  cases  from  which  there  might 
be  no  escape,  for  none  such  are  produced;  nor  because  it  wiK 
accord  with  the  general  sense  of  the  commercial  world,  for 
diat  it  is  believed  is  directly  opposed  to  it:  not  because  of 
any  odious  discriminations  which  are  found  in  the  insdlvent 
law  of  this  state,  between  territorial  or  extra-territorial  ere- 
dhors,  for  they  are  placed  on  a  perfect  equality:  not  be- 
cause the  interests  of  commerce  will  be  advanced  by  it,  for 
in  such  a  state  of  thmgs,  none  but  men  of  the  most  enter- 
prising character  will  dare  to  engage  in  it:  nor  yet  because 
other  countries  practise  on  this  rule,  for  nothing  resemblbg 
it  is  pretended  to  be  in  use  in  any  other  part  of  the  globe. 
Nor  is  it  to  be  believed,  that  the  Court  of  King's  Bench  itself, 
notwithstanding  the  solitary  case  which  has  been  produced 
as  to  a  discharge  abroad,  would  disregard  a  plea  of  bank- 
ruptcy by  a  British  debtor,  against  die  claim  of  any  foreign  * 
creditor,  whatever  might  be  the  plea  of  contract  or  of  pay- 
ment. The  court  having  already  expressed  its  opinion  on 
the  inapplicability  of  the  kx  loci  contractus  to  all  cases  of 
this  kind,  will  only  add  that  this  rule  has  performed  its  office 
as  a  construction  is  given  to  the  contracts  according  to  such 
law,  but  in  case  of  inability,  a  new  state  of  things  occurs, 
the  only  proper  rule  to  govern  which  is,  that  care  be  taken 
to  enforce  an  equal  and  fair  distribution  of  an  estate,  under 
the  laws  of  the  country  in  which  the  debtor  has  his  residence. 
Insolvent  laws  have  been  hardly  and  not  vtiy  earnestly  com- 
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pared  by  die  phintiflTs  counsel,  to  laws  authorizing  the  pay- 
ment of  a  debt  with  one  cent  in  the  dollar,  and  in  a  way  and 
at  a  time  different  from  the  agreement  of  the  parties*  They 
do  no  such  thing,  they  afford  aid  and  sanction  to  no  injustice, 
they  violate  no  law  human  or  divine,  they  leave  the  obliga*> 
lion  of  parties  in  full  force,  they  create  no  inability,  nor  in- 
terfere between  one  who  is  able  u>  pay,  and  his  creditors, 
but  when  such  inability  intervenes,  they  step  in  and  take  care, 
or  at  least  such  is  their  object,  that  a  complete  surrender  of 
the  debtor's  estate  shall  be  made  for  the  benefit  of  all  his 
creditors;  and  when  this  is  done,  they  compel  the  latter  to 
observe  towards  him  that  mercy  and  forbearance  which,  ia 
similar  circumstances,  they  would  wish  and  expect  to  have 
extended  to  themselves. 

It  seemed  to  be  admitted  on  the  ailment,  that  if  for- 
eign creditors  had  been  named  in  this  act,  they  would  have 
been  barred.  The  court  thinks  them  as  much  bound  by 'the 
general  and  comprehensive  terms  of  this  act,  as  if  t6ey  had 
been  specially  designated.  Enough  has  already  been  done 
in  their  favour  without  clothing  them  with  a  prerogative  not 
yet  heard  of,  that  of  being  exempt  from  every  law,  unless 
particularly  named—- nor  is  this  the  ground  on  which  these 
decisions  go.  It  is,  that  a  state  has  no  right  to  pass  laws  to 
discharge  its  insolvent  subject  from  debts  due  abroad.  But 
if  the  court  has  erred  in  the  principles  which  it  has  adopted, 
or  in  the  application  of  them  to  foreign  creditors  in  general, 
the  plaintilia  have  no  right  to  complain,  for  when  a  citizen  of 
Massachusetts,  where  they  reside,  is  imprisoned,  at  the  suit 
of  a  citizen  of  this  or  any  other  state,  he  can,  under  the  laws 
of  that  commonwealth,  obtain  his  discharge,  as  to  his  person 
at  least,  without  the  creditor's  consent,  and  such  discharge 
is  regarded,  as  it  ought  to  be,  as  binding  on  all  the  courts  of 
that  state. 

Sitting,  therefore,  in  the  state  which  passed  the  insolvent 
act  in  question,  and  to  which  no  constitutional  objection  ap* 
pears,  this  court  is  not  sensible  that  it  departs  from  a  single 
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adjudged  case  in  England,  or  in  this  state,  when  it  decides 
on  the  universal  validity  of  a  discharge  obtained  under  it. 

Upon  the  whole,  this  court  is  of  opinion,  that  the  act  of  the 
3d  of  April,  1 8 1 1 ,  is  an  insolvent,  and  not  a  bankrupt  law;  that 
if  it  be  of  the  latter  description,  the  several  states  have  a 
right  to  pass  bankrupt  laws  for  themselves  until  congress 
shall  establish  a  uniform  system  on  the  subject:  diat  an  in- 
solvent act  extending  to  past,  as  well  as  future  debts,  is  not 
a  law  ^*  impairing  the  obligation  of  contracts,''  within  the 
meaning  of  the  constitution;  and  that  a  federal  court,  sitting 
vithin  this  state,  is  bound  to  support  a  discharge  under  such 
law  against  the  claim  of  a  foreign  creditor;  although  die  debt 
due  to  him  may  have  been  contracted  and  made  payable  at 
his  place  of  residence. 

The  present  verdict  must,  therefore,  be  set  aside,  and  a 
verdict  and  judgment  entered  for  the  defendant. 

R.  H.  Sedgwick,  of  counsel  for  plaintiffs. 

Fay  and  Emmet,  of  counsel  for  defendant. 


Virginia:  Court  of  Chakcery,  January,  18ir. 

The  Attorney'Generalj  vs.  And.  and  Jane  C.  Broaddus. 

Upon  an  infonnation. 

The  female  defendant,  being  the  sister  of  the  other  de- 
fendant's former  wife,  the  information,  in  the  usual  form  of 
pleading,  charged  the  defendants  with  having  intermarried 
contrary  to  one  of  the  provisions  of  the  13th  section  of  the 
act  concerning  marriages,  in  the  Revised  Code,  page  195, 
and  concluded  in  the  usual  form;  and  in  conformitv'with  the 
provisions  of  the  act;  so  much  of  that  section,  as  authorized 
the  said  information  are  in  these  words:  ^^  if  any  man  hath 
married  his  wife's  sister,  every  person  or  persons  so  unlaw* 
fully  married,  shall  be  separated  by  the  definitive  sentence  or 
judgment  of  the  high  court  of  chancery;  and  the  attorney-^ 
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general,  upon  any  infonnation  made  to  him  of  9^y  such  mar- 
riage, shall  and  may  exhibit  a  bill  to  the  judge  of  the  said 
court,  against  any  person  so  unlawfully  married,  who  shall 
be  compelled  upon  oath  to  answer  the  same-^and  upon  such 
bill  and  answer,  and  the  depositions  of  witnesses,  where  the 
sani^  shall  be  necessary,  the  said  court  shall,  and  may  pro- 
ceed  to  give  judgment,  and  to  declare  the  nullity  of  such 
marriage,  and  moreover  may  punish  the  parties  by  ^n^;  and 
if  the  court  see  fit  may  cause  the  parties  to  give  bond  with 
sufficient  security,  that  they  will  not  cohabit  hereafter,  in  such 
penal^  as  the  said  court  shall  judge  reasonable:  Provided  al' 
rvaysy  that  no  punishment  by  fine  shall  be  imposed  on  any 
person  until  the  same^  shall  have  been  assessed  by  a  jury^  du- 
ly impannelled  at  the  bar  of  the  said  court.  And  provided 
abo,  that  nothing  herein  contained,  shall  be  construed  to  ren- 
der illegitimate  the  issue  of  any  marriage  so  annulled. 

To  this  information,  the  defendants,  by  counsel,  filed 
their  plea  in  these  words:  *^  These  defendants  by  protestation 
not  acknowledging  or  confessing  all  or  any  of  the  matters  or 
things  in  the  said  bill  contained  to  be  true  in  the  manner  and 
form  as  the  same  are  therein  and  thereby  alleged,  do  plead 
in  bar,  and  for  plea  say,  that  by  the  eighth  section  of  the  bill 
of  rights,  made  and  declared  on  the  6th  day  of  May,  1776, 
entided,  *^  A  declaration  of  rights  made  by  the  representa- 
tives of  the  good  people  of  Virginia,  assembled  in  full  and 
free  convention;  which  rights  do  pertain  to  them,  and  their 
posterity,  as  the  basis  and  foundation  of  government,"  it  is 
expressly  declared:  ^^  That  in  all  capital  or  criminal  prosecu- 
tions a  man  hath  a  right  to  demand  the  cause  and  nature  of 
his  accusation,  to  be  confronted  with  the  accusers  and  wit- 
nesses, to  call  for  evidence  in  his  favour,  and  to  a  speedy 
trial  by  an  impartial  jury  of  his  vicinage,  without  whose  unani- 
mous consent  he  cannot  be  found  guilty,  nor  can  he  be  com- 
pelled to  give  evidence  against  himself;  that  no  man  be  de- 
prived of  his  liberty,  except  by  the  law  of  the  land,  or  the 
judgment  of  his  peers."  That  by  an  act  of  assembly,  passed 
the  5th  of  December,  1.785,  entitled  ^  An  act  declaring  that 
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none  shall  be  candemDed  without  juiy  trial,  and  that  jmtice 
shall  not  be  sold  or  deferred:*'  the  legislature  explained  its 
sense  of  the  meaning  of  the  above  recited  article  of  the  biD 
of  rights,  by  enacting:  ^  That  no  freeman  shall  be  taken  or 
imprisoned,  or  dissiezed  of  his  freehold,  or  liberties,  or  free 
customs,  or  be  outlawed,  or  expelled,  or  otherwise  destrojrd, 
nor  shall  the  commonwealth  pass  uponliim,  nor  condemn  him, 
but  by  lawful  judgment  of  his  peers,  or  by  the  laws  of  the 
land/*    That  these  defendants  are  advised  and  insist,  that 
any  act  of  assembly  contrary  to,  or  inconsistent  with  the  said 
bill  of  rights  or  any  part  or  article  of  the  same,  is  unconsti- 
tutional, void,  and  of  no  effect;  that  the  information  of  the 
attorney-general,  in  this  behalf,  is  to  all  intents  and  purposes 
a  criminal  prosecution;  founded  upon  the  act  of  assembly 
referred  to  in  the  said  information:  and  that  the  said  act  of 
assembly,  is,  so  far  as  the  same  enacts  and  provides  that  any 
person  who  shall  contract  any  marriage  contrary  thereto, 
*<  riudl  be  separated  by  the  definitive  sentence  or  judgment 
of  the  high  court  of  chancery;  and  the  attomey*general,  upon 
any  information  made  to  him  of  any  such  marriage,  shaD,  and 
may  exhibit  a  bill  to  the  judge  of  the  court,  agsunst  any  per- 
sons so  unlawfully  married,  who  shall  be  compelled  upon 
oath  to  answer  the  same;  and  upon  such  bill  and  answer,  and 
depositions  of  witnesses,  where  the  same  shall  be  necessary, 
the  said  court  shall  and  may  proceed  to  give  judgment,  and 
to  declare  the  nullity  of  such  marriage,  and  moreover,  may 
punish  the  parties  by  fine,  and  if  the  said  court  see  fit,  may 
cause  the  parties  to  give  bond  with  sufficient  security,  that 
they  will  not  cohabit  hereafter,  in  such  penalty  as  die  said 
court  shall  judge  reasonable:  Prornded  alwayB^  That  no  pu- 
nishment by  fine  shall  be  imposed  on  any  person  unUl  the 
same  shall  have  been  assessed  by  a  jury,  duly  impannelled  at 
the  bar  of  the  said  court;"«-«  penal  statute  authorising  a 
criminal  prosecution  in  the  mode  therein  prescribed,  and  is 
contrary  to,  and  inconsistent  with  the  above  recited  article  of 
the  said  Bill  of  Rights,  and  is  therefore  unconstitutional, 
void,  and  of  none  effect;  and  therefore  dodi  not  vest  in  thi^ 


honourable  court  any  lawful  jurisdiction  to  hear  and  detet* 
mine  the  matters  in  and  by  the  said  information  of  the  attor* 
ney-general,  alleged  and  charged  against  these  defenduty^ 
do  therefore  humbly  demand  the  judgment  of  this  honoura- 
ble court,  whether  they  or  either  of  them  ought  to  be  com- 
pell^d  to  make  any  other  pr  further  answer  to  the  siud  in- 
formation. 

To  this  plea  there  was  a  general  replication;  and  the 
tause  was  argued  with  very  great  ability  by  the  attomeyi* 
general  for  the  commonwealth,  and  by  Mr.  Wirt  and  Mr* 
Leigh,  for  the  defendants;  and  it  being  late  in  die  term,  the 
feUowing  decree  was  pronounced  by  the  ChimceUor* 

lliis  cause  came  on  this  day  to  be  heard  on  the  infbr* 
mation  of  the  attomey*genersd,  on  behalf  of  the  common- 
wealth, and  the  plea  of  the  defendants,  which  the  parties 
agreed  might  be  considered  as  a  demurer  to  the  information, 
and  was  argued  by  counsel;  on  consideration  whereof,  the 
court  being  of  opinion  with  the  attorney-general,  that,  if  this 
be  a  criminal  prosecution^  diis  court  should'  not  entertain  it; 
the  court  dien  hath  only  to  inquire  what  is  a  crime j  to  come 
at  the  meaning  of  die  prosecution,  and  the- answer  is,  in  the 
language  of  all  the  elementary  writers  upon  the  law,  that  a 
crinxe  is  an  act  committed  or  omitted,  in  violation  of  a  pub- 
lic law,  either  forbidding  or  commanding  it;  the  act,  under 
Consideration,  is  a  public  law,  the  violation  of  it  then^  is  a 
crime;  a  prosecution  for  it,  must  of  necessity  be  a  criminal 
prosecution;  hence,  it  was  not  competent  to  the  legislature^ 
to  confer  jurisdiction  thereof  upon  ibis  court,  for  reasons  as- 
signed in  the  demands;  and  therefore,  diis  court,  considering 
so  much  of  the  act  in  question,  as  contrary  to  the  Bill  of 
Rights,  and  for  that  reason  void,  doth  adjudge,  order,  and  de- 
cree,  that  the  information  be  dismissed* 
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Migbboiirliood  shall  be  reduced  to  the  conditum  of  rasMrl^t 
and  the  subordiaate  magistratet  will  be  enabled,  through  the 
■lediodi  of  iDfloence  and  elections,  to  dictate  to  the  kgisla^ei 
and  to  overawe  ihe  executiTe  department  of  the  state;  and 
similar  cases  will  be  determined  very  differently,  when  many 
hvmdred  individual  magistrates  are  to  give  the  rule.  To  re^ 
peat  the  languag^^  a  very  celebrated  commentator,  we  shaU 
fatally  experience  that  **  these  new  tribunab,  erected  Ux  the 
decision  of  facta  without  the  intervention  of  a  jury,  are  steps 
towards  the  est^lishing  an  aristocracy,  the  most  oppressive 
of  absolute  governments,"  unless  taking  advantage  of  the  ad- 
nlonition  of  the  same  enlightened  author,  we  fed  that  ^  it  is 
above  all  a  duty  which  every  man  owes  to  his  country,  bis 
friends,  his  posterity,  and  himself,  to  guard  with  the  most  xea^ 
lous  circumspection  against  the  introduction  of  new  arbitrary 
methpds  of  trial;  which  under  a  variety  of  pretences,  may,  in 
tkie,  imperceptibly  undermine  the  trial  by  jury,  the  beat  pre* 
servative  of  liberty," 

3*  Because  the  bill  has  an  oppressive  and  pernicioot 
tendency.  The  emoluments  of  a  justice  nnist  depend  upon 
his  practice,  and  the  practice  will  usually  depend  upon  the 
patronage  of  the  wealthy,  or  the  litigious  part  of  the  comma* 
nity«  Calculating,  therefore,  upon  the  natural  imperfeclions 
of  the  human  character,  the  temptations  to  oppress  the  poor, 
the  helpless,  and  the  tranquil,  will  be  almost  irresistible,  nor 
any  mean  be  suggested  to  avert  the  evil,  while  the  transaction 
passes  in  the  private  room  of  a  justice's  house;  and  particu- 
larly if  the  aid  of  counsel  (as  once  was  contemplated)  should 
be  denied.  Whatever  may  be  the  perversion  of  focts,  what«- 
ef  d#  may  be  the  distortion  of  law,  little  consolation  can  be 
derived  from  the  mere  right  of  appeal,  since  the  accumulation 
of  costs  could  hardly  be  sustained  by  a  p^r  man. 

THOMAS  M'KEAN. 
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SoiTTH  Carolina:  CmcviT  Court  U.  S.  Jvnb,  18f  & 

fisher  €iaLyn.tke  Syhik^^ahagt. 

Johruon^  y.  Ir  ever  there  was  a  case  in  which  the  claim- 
ants on  a  libel  for  salvage  were  thrown  upon  the  protection  of 
a  court,  this  is  one.  There  is  not  a  wittiess  to  any  thing  that 
occurred  on  the  ocean,  who  is  not  interested  in  increasing  the 
compensation.  Even  Dangerfield,  the  master,  to  extricate 
himself  from  damages  and  censure,  finds  his  interest  coincide 
with  those  of  the  libellant,  in  making  out  a  justification  for 
abandoning  the  vessel.  However  the  witnesses  may  differ  in 
representing  the  merits  of  each  other,  they  all,  with  the  ex- 
ception of  one  (I  mean  the  Indian  seaman,  Francis)  concur  in 
loaking  this  out  a  case  of  great  distress,  and  complete  aban- 
donment. The  practice  of  (his  court  permits  the  individual 
in  such  a  case,  to  exhibit  his  own  merits  on  his  owh  oath,  and 
it  is  but  too  evident  that  most  of  the  salvors  have  attached 
much  importance  to  the  idea  that  this  is  a  case  of  derelict, 
and  that  the  salvage  in  such  a  case  must  necessarily  consist 
of  a  large  proportion  of  the  goods  saved.  It  is  only  in  the 
contest  for  the  distribution  of  this  proportion  that  they  disa- 
gree, and  each  one  showing  too  strong  a  disposition  to  present 
himself  as  the  hero  of  the  adventure. 

Their  advocates  also  have  ably  and  ingeniously  afguecf 
diat  cases  of  derelict  are  cases  in  which  the  salvors  are  pe** 
culiarly  entitled  to  a  liberal  reward;  that  the  courts  have 
manifested  the  most  striking  liberality  in  such  cases,  generally 
gi^ng  one  half,  sometimes  as  far  as  three-fifths,  never  less 
than  one  third.  The  property  libelled  being  of  considerable 
amount,  near  one  hundred  thousand  dollars  in  value,  it  be- 
comes very  material  to  the  salvors  to  maintain  this  doctrine. 

But  whoever  looks  into  the  history  of  thfe  law  of  salvage, 
wilt  find  it  to  be,  as  now  acknowledged,  in  Admiralty  Courts, 
comparatively  of  modern  origin.  Even  the  meaning  of  the 
t^rm  derelict,  is^^  now  materially  varied  from  what  it'  was  ori- 
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giimlly,  and  the  idea  that  the  salror  is  entitled  to  any  thing 
like  a  de  jure  compensation,  has  long  since  been  exploded. 
In  the  language  both  of  the  civil  and  common  law,  dereiict  as 
applied  to  ehattelv  meant  a  thing  voluntarily  abandoned,  so 
that  the  first  finder  became  the  rightful  possessor,  if  he  redu- 
ced it  into  possession*    Such  were  the  bona  vacantia  of  the 
civil  law;  in  which,  in  a  state  of  nature,  it  is  evident,  whether 
the  thing  be  found  on  sea  or  land,  that  the  individual  would 
acquire  an  absolute  and  exclusive  interest;  but  in  a  state  of 
society,  whether  he  should  take  il  wholly  to  himself  or  to  the 
use  of  bis  sovereign;  or  what  portion  of  it  he  should  retain, 
and  with  whom  divide  the  residue,  must  necessarily  depend 
upon  the  provision  of  positive  law.    The  barbarous  no^ona 
in  which  originated  the  droit  de  Bris  of  France,  and  the  roy* 
al  privilege  of  wreck  in  England,  have  long  since  (among  the 
rulers,  if  not  among  the  people  of  those  countries)  given  way 
to  the  progress  of  moral,  intellectual,  and  commercial  improve- 
ment.— ^But  there  is  reason  to  think  that  wreck  and  derelict 
were  anciently  confounded.    It  is  perfectly  natural  for  the 
inhabitant  of  a  sea  coast,  whose  subsistence  perhaps  from  his 
earliest  recollection  has  been  drawn  firom  the  ocean,  to  con- 
sider whatever  is  cast  up  by  the  sea  as  a  bounty  from  Provi- 
dence to  the  first  finder.     But  the  possessor  of  the  soil  would 
also  put  in  his  claim,  and  either  exclude  the  casual'tresspasser, 
or  insist  that  the  bounty  was  sent  to  himself,  and  confer  on 
the  finder  a  portion  or  compensation  only  as  a  gratuity.  Such 
at  this  day  is  the  law  of  England,  with  regard  to  the  proper- 
ty of  a  pirate  or  enemy  cast  away  on  the  coast.     It  is  not  so 
easy  to  find  a  satifiaictory  reason  for  the  idea  which  too  cer- 
tainly has  prevailed,  that  a  ship-wrecked  mariner  may  be  treat- 
ed as  a  ship-wrecked  enemy.    Yet  in  the  history  of  naviga- 
tion, we  may  find  an  apology,  if  not  a  justification  for  this 
barbarous  notion. 

The  first  nautical  expeditions  were  certainly  equipped 
for  the  puposes  of  war  or  plunder.  The  coasts  ot  France 
and  Great  Britain  were  long  infested  and  devastated  by  the 
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troisers  of  Noirwfiy  and  Denmark.  If  then  every  vessel  that 
appeared  threatened  plunder,  slavery  and  bloodshed,  it  was 
natural  to  consider  every  vessel  that  was  wrecked  as  an  ene« 
my  on  whom  heaven  had  executed  vengeance.  T£e  benign 
spirit,  which  religion  has  breathed  into  modem  ethicks  would 
assign  to  an  enemy  in  misfortune  the  treatment  of  a  friend, 
but  death,  plunder  and  slavery  may  have  been  sanctioned  by 
retaliation,  and  was  certainly  the  law  of  the  victor  in  that 
day.  I  can  scarcely  admit  the  disgraceful  supposition  that 
afterwards  as  commerce  extended,  and  the  eyes  of  men  be- 
came opened  to  the  necessary  distinction  between  wreck  and 
derelict,  the  cruel  purpose  of  removing  a  claimant  or  a  wit* 
ness  could  have  operated  to  expose  the  lives  of  ship-wrecked 
persons,  but  there  is  too  much  reason  to  infer  from  the  laws 
which  have  been  passed  for  their  protection,  that  some  pro- 
tection was  necessary.  In  the  laws  of  Oleron  (31st  art.)  it 
is  asserted  that  this  often  happened:  and  as  late  as  the  year 
1798,  in  a  case  which  occurred  before  sir  William  Scott  (the 
Aquila)  we  find  a  magistrate  alleging  on  oath,  that  the  plun* 
dering  of  a  wreck  is  customary  on  that  part  of  the  coast  of 
England  where  he  resided* 

For  the  modem  acceptation  of  the  word  derelict  we  may 
very  safely  take  the  definition  of  sir  Leoline  Jenkins,  as  given 
us  by  sir  W.  Scot:  ^^  boats  or  other  vessels  (or,  he  may  have 
added,  any  goods  washed  overboard  at  sea,  or  floated  away 
from' land)  forsaken,  or  found  on  the  seas,  without  any  per* 
son  in  them,  ot  these  the  admiralty  has  but  the  custody,  and 
the  owner  may  recover  them  in  a  year  and  a  day.^'  And  such 
the  form  of  the  libel  usually  filed  in  such  cases,  declares  it  to 
be,  to  wit:  ^^  found  floating  to  and  fro  on  the  high  and  open 
aeas.^'  Such  goods  are  in  the  first  instance  pronounced  de* 
relict  in  the  restricted  sense  of  the  word,  to  wit:  abandoned 
from  fear  or  necessity.  But  after  the  year  and  day  they  are 
considered  as  pure  derelict,  as  having  been  absolutely  and 
voluntarily  abandoned,  so  that  the  sum  or  portion  reserved  in 
the  regbtry  of  the  court  becomes  a  droit  of  the  admiralty.  If 
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ihe  case  of  a  sahror  or  derelict,  in  the  nodem  acceptation  of 
the  tenoi  from  any  other  salvor,  I  have  never  been  able  to  die- 
cover  it.  Whether  we  refer  to  the  reason  of  the  thing,  or  to 
adjudged  cases,  the  court  appears  to  possess  an  equal  latitude 
of  discretion  in  all  cases  of  salvage,  and  rewards  either  by 
adjudging  a  compensation  in  ratio  or  hi  number,  as  it  th  ink 
reasonable.  One  general  rule,  and  that  alone  appears  to  ma 
through  all  the  cases,  and  that  is  ^^  the  compensation  must  be 
liberal,  and  that  too  not  only  with  a  view  to  the  value  and  en- 
dangered state  of  the  thing  saved,  the  risk  incurred,  the  skill 
and  labour  bestowed,  but  with  a  view  to  the  general  interests 
of  commerce  in  promoting  exertions  in  such  cases,  and  Io  the 
interests  of  mankind  in  rewacding  and  promoting  generous  and 
magnanimous  actions.  The  Court  undertakes  to  direct  not  only 
the  justice  but  the  generosity  of  the  claimant*  However,  the 
ancient  idea  that  wreck  and  derelict  was  the  property  of  the 
crown  may  have  been  exploded  in  modem  times,  it  is  very  cei^ 
tain  that  something  like  that  idea  has  been  preserved  in  the  ad- 
judication, between  salvors  and  claimants,  as  to  the  quantufli 
which  each  shall  retain  of  the  thing  saved.  Such  unlimited 
discretion  has  always  been  assumed,  as  looks  very  much  like 
acting  under  the  principle  that  ^  cujus  est  dare  ejkis  est  dis^ 
ponere.'^  That  it  is  not  a  mere  case  of  quantum  merait  is 
universally  allovsed;  and  why  the  court  should  prescribe  a 
rule  to  the  generosity  of  the  daiasant  under  any  other  idea,  is 
is  difficult  to  discover.  For  the  same  reason  it  is  that  a  com- 
pensation has  been  awarded  to  an  apprentice  boy  instead  of 
his  master,  and  hence  perhaps  also  such  liberties  are  taken 
with  the  reasonable  rules  of  evidence  as  suiier  parties  to  make 
out  their  case  upon  tbeur  own  affidavits,  as  they  do  in'  soiae 
measure  in  prize  cases«  which  are  certainly  boons  of  the  go* 
vemment.  If  the  case  of  derelict,  according  to  the  modem 
acceptation  of  the  torm,  fate  considersd^  with  a  view  to  the 
reason  of  the  thing,  there  will  be  found  to  be  in  it  no  ground 
necessarily  attaching.  tO)it  a  wupmw  claim  to  all  other  codt 
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pensation.  It  is  very  easy  to  conceive  a  case  whicli  cannot 
come  within  the  definition  of  derelict,  which  would  rally  all 
the  best  feeling  of  the  heart  around  it  in  support  of  a  reference. 
Take  the  case  of  a  vessel  whose  crew  is  sick,  or  exhausted, 
or  dev6uring  each' other  for  food;  or  take  the  case  of  a  vessel 
without  boat,  on  fire,  or  stranded,  with  her  whole  crew  on 
boardi  and  in  danger  every  moment  of  going  to  pieces,  where 
not  only  the  vessel,  but  the  lives  of  the  crew  are  saved.  In 
a  case  of  pure  derelict,  as  of  a  pirate,  where  the  court  knows 
at  the  lime  of  adjudication,  that  the  residue  must  be  adjudged 
a  droit,  and  where,  of  (yurse,  it  is  a  mere  bounty  to  the  gov- 
ernment as  well  as  to  the  individual,  it  may  very  well  be  con-  • 
ceived  (hat  the  court  would  be  very  liberal  in  awarding  sal- 
vage; but  when  the  party  himself,  the  original  owner,  puts  in 
hie  claim,  and  sets  up  the  plea  of  misfortune,  the  case  is  wide- 
ly difierent;  and  traces  of  this  dsitinction  will  be  found  to  ex- 
ist in  the  ancient  sea  laws  of  Europe.  Sir  W.  Scott  in  the  case 
of  the  Aquila,  in  considering  the  question  whether  a  moiety 
could  be  claimed  de  jure  by  a  salvor,  has  said,  that  he  could 
find  no  trace  of  such  a  right  in  the  Console  to  del  Mare.  As 
applicable  to  the  case  of  derelict,  according  to  the  modern 
meaning,  this  eminent  judge  is  unquestionably  right;  but  the 
modem  meaning  was  not  probably  attached  to  the  word  when 
those  laws  were  compiled,  for  they  are  of  great  and  no  ascer- 
tained antiquity.  But  in  the  case  of  pure  derelict,  where  the 
other  moiety  is  to  be  given  to  the  lord  and  the  poor,  the  one 
moiety  is  by  the  Consolato  del  Mare  given  to  the  salvor  (c. 
25Q)  and  hence  probably  originated  the  English  rule  which 
appears  to  have  existed  in  a  remote  period,  that  the  thing  sav- 
ed fihould  be  divided  by  moieties  between  the  salvor  and  the 
king.  But  by  the  laws  of  Oleron  which  are  of  the  highest  au- 
thority in  this  court  of  any  of  the  ancient  systems,  all  persons 
Were  required  to  aid  and  assist  in  saving  shipwrecked  goods^ 
<<  and  that  without  any  embezzlefment  or  taking  any  part  there- 
of from  the  right  owners;  but  b6#ever,  there  may  be  a  remu- 
neration or  consideration  for  salvage  to  sqch  as  take  pains 
No.  XXIV.  3T 


514      ^ 

thereiu  according  to  right,  reason,  or  gaod  conscience,  and  as 
justice  shall  appoint.^'  (article  39.)  This  article  probably 
laid  the  foundation  of  the  jurisdiction  which  this  court  is  now 
exercising*  In  the  45th  article  of  the  second  fragment  of  the 
law  of  Rhodes  it  is  enacted  '^  that  if  a  ship  be  surprised  at 
sea  with  whirlwinds,  or  be  shipwrecked,  any  person  saving 
any  thing  of  the  wreck,  shall  have  one  fifth  of  whatiie  siives.^^ 
Although  this  article  does  not  say  what  is  to  be  done  with  the 
residue,  yet  it  evidently  relates  to  a  case  of  restoration,  as  ap* 
pears  by  the  next  or  46th  article,  according  to  which  **  if  any 
one  find  a  boat,  which  has  broken  loye  from  a  ship  and  drift- 
ed to  sea,  and  preserves  it  safe,  he  shall  restore  every  thing 
as  he  found  it,  and  receive  one-fifth  as  a  reward/'  Althoagib 
the  counsel  in  the  Aquila  argued  that  one  half  was  the  usual 
and  favourite  salvage  in  case  of  derelict,  yet  unless  they  meant 
to  confine  themselves  to  voluntary  or  to  total  abandonment,  it 
would  rather  seem  that  (in  ancient  times  at  least)  Qne  Jifth 
was  the  &vourite  proportion  in  cases  like  the  present,  or  even 
stronger  cases.  For  shipwrecked  effects  found  on  the  high 
sea  or  ''  fished  up  out  of  the  bottom  of  it,"  the  ordinance  of 
Louis  XIV  allowed  a  third  to  the  salvor,  the  remainder  to  be 
restored  to  the  owners,  sect.  45,  art.  1,  s.  27.  If  th^n  we 
compare  the  ancient  sea  laws  with  modern  decisions,  we  find 
that,  except  in  case  of  pure  derelict,  they  were  hardly  as  li- 
beral as  the  courts  of  admiralty  are  at  the  present  day;  and 
modern  liberality  has,  I  fear,  been  too  much  exerted,  firom  a 
want  of  attention  to  the  distinction  between  cases,  where  the 
residue  becomes  a  droit,  and  those  in  which  it  is  restored  to  the  • 
original  owner.  I  cannot  think  the  argument  a  sound  one  that 
salvage  in  fact  falls  upon  the  underwriter  who  has  been  paid 
for  the  risk;  for  the  spes  recuperandi  is  one  of  the  perquisites 
of  the  ensurer  and  which  combines  with  others  to  enable  him 
to  underwrite  at  a  less  preinium.  Nor  can  I  admit  that  the 
compensation  to  the  salvor  must  be  in  a  certain  ratio  to  the 
thing  saved,  or  that  that  ratio  is  not  to  be  diminished  fix>m  re- 
btion  to  the  amount. 
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The  question  to  be  decided  by  the  court  is  always  one  to 
which  no  fixed  rule  can  be  assigned.  How  shall  the  salvor  be 
compensated?  is  this  inquiry.    And  how  is  it  possible  to  pro- 
duce uniformity  in  the  decisions  of  courts,  where  the  judges 
are  to  act  on  circumstances  endless  in  their  variety  and  com- 
binations, and  of  which  any  two  men  may  take  different  views? 
Or  how  is  it  possible  to  detach  the  mind  from  considering  the 
amount  saved  both  with  a  view  to  increasing  the  compensa- 
tion as  to  the  claimant  on  the  one  hand,  and  diminishing  it  as 
to  the  salvor  on  the  other?  As  to  the  question  whether  it  shall 
be  in  proportion  or  in  numero;  if  the  judge,  knowing  the  va* 
lue  of  the  thing  saved,  is  unrestricted  in  fixing  the  compensa- 
tion, it  is  immaterial  to  bind  him  down  to  the  fixing  of  it  by 
way  of  ratio,  since  it  is  so  easy  to  bring  it  to  numerical  pre- 
cision.    It  is  true,*  fliat  it  has  been  most  usual  for  courts  to 
adjudge  in  proportion:  but  the  reason  of  that  is  evident. 
Courts  of  justice,  perhaps  more  than  any  other  constituted  bo- 
dies, will  receive  a  tone  in  their  proceedings  from  the  mores 
majorum*    At  a  time  when  commerce  was  carried  on  by  actu- 
al exchange  of  merchandise,  it  would  have  been  the  most  am- 
ple and  natural  mode  oif  compensation  to  make  an  actual  divi- 
sion of  the  thing  saved,  if  susceptible  of  division.  But  at  Ihe 
present  day,  money,  the  medium  of  commerce,  expresses  the 
value  and  all  the  subdivisions  of  property  with  a  more  conve- 
nient precision,  as  i^is  the  standard  by  which  the  mind  is  ac- 
customed to  compare  the  value  of  things.    That  such  a  prac- 
tice should  have  prevailed  is  easily  accounted  for  from  this 
cause.  It  is  evident,  that  whenever  a  legislative  power  under- 
takes to  afiix  a  compensation  by  way  of  salvage,  it  can  only 
do  so  by  assigning  a  proportion  to  the  salvor.     This  is  done 
in  all  the  ancient  systems  of  sea  laws:  and  this  very  naturally 
led  to  the  practice  of  assigning  a  proportion  for  salvage  in  the 
adjudications  of  the  admiralty  courts.     But  under  the  prac- 
tice of  modern  times  and  the  laws  of  Oleron,  I  hold  an  admi- 
ralty court  to  be  at  large  to  decree  compensation  either  nu- 
merically or  by  ratio,  as  it  deems  proper.    But  could  I  be  in- 
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Sliced  to  attach  any  importance  to  the  idea  of  derelict  ab- 
•trectly  considered  I  should  not  adjudge  thb  to  be  a  case  of 
derelict  even  ia  the  modern  acceptation  of  the  term.  The 
Tessel  was  not  found  derelict  upon  the  ocean,  and  when  she 
was  deserted  by  her  crew,  all  the  witnesses  prove  an  express 
abandonment  of  her  to  Bfr.  Fisher,  or  the  sbip^s  company  of 
the  Margaret-—^*  There  she  is,  make  what  you  can  of  her.^* 
Her  actual  state  of  distress  then,  and  the  merits  and  compen- 
sation of  the  respective  salvors  shall  govern  my  decision,  with^ 
out  attaching  any  technical  importance  to  the  epithet  by  which 
her  state  may  most  correctly  be  designated.  And  here  while 
the  practice  of  this  court  permits  each  claimant  to  make  the 
most  of  his  merits  on  bis  own  affidavit,  it  is  impossible  for  the 
mind  to  detach  itself  from  the  conviction,  that  the  testimony 
of  any  man  is  to  be  received  with  due  caution,  where  he 
swears  in  his  own  behalf.  And  we  are  naturally  led  to  the 
consideration  of  those  &cts,  concerning  which  there  can  be 
no  dispute,  and  those  parts  of  the  testimony  of  each  witness 
which  have  no  immediate  bearing  upon  his  own  interests,  as 
furnishing  the  best  grounds  to  form  an  opinion  upon.  As  to 
the  state  of  the  vessel,  the  case  furnishes  satisfactory  evidence 
on  all  points  except  two  leaks.  The  main  and  ikiizen  nasts 
were  gone,  with  all  their  rigging,  and  most  of  their  spars,  and 
in  going  overboard  they  had  carried  with  them  a  part  of  the 
bulwark.  The  long*boat,  at  the  time  of  the  abandonment, 
though  leaky,  was  fit  for  use.  Afterwards  it  appears  to  have 
been  materially  injured.  Water  and  provision  she  had  in 
abundance,  and  a  ship^s  company  consisting  of  sixteen  per- 
sons, all  of  whom,  except  one  or  two  (perhaps  three)  were  fit 
for  duty.  Her  foremast  and  bowsprit,  with  all  their  rigging 
were  perfect;  and  the  hull  of  the  vessel  new,  stanch,  and  strong, 
so  much  so,  that  a  ship-carpenter  of  great  skill  and  experience 
says,  ^'  the  men  ought  to  be  hanged  who  would  have  deserted 
her.''  Her  nautical  instruments  were  in  sufficient  preserva- 
tion, her  reckoning  accurate,  and  they  were  at  the  time  of 
meeting  not  above  three  hundred  miles  from  Our  eoast,  not 
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above  four  hundred  from  Norfolk,  where  the  ressel  waa  oim« 
ed,  and  about  the  same,  distance  from  Philadelphia  and  New- 
York,  where  her  cargo  was  owned.    The  wind  was  tolerabljr 
fair  for  the  first  port,  and  there  was  little  difficulty  in  making 
any  port  in  the  whole  extent  of  the  American  Atlantic  coast* 
On  the  state  of  her  leaks,  the  evidence  is  various  and  contra- 
dictory.   When  they  took  possession  of  her,  Fisher  says,  she 
bad  four  feet  water  in  her  hold:  Jones  makes  it  only  thirty  or 
forty  inches*    Fisher  says  she  made  eighteen  inches  per  hour, 
whereas  in  port  ske  did  not  make  above  seven;  but  on  thb 
point  there  are  three  facts  in  which  all  concur:  1  st  that  four 
hands  pumped  her  dry  before  13  at  night;  2d,  that  only 
seventy-three  bales  of  her  cargo  were  damaged,  and  those  sa 
little  as  to  sell  for  above  twenty  cents  per  pound:  dd,  that  the 
leaks  did  not  cause  the  abandonment,  for  they  were  known 
when  the  ship  first  hailed  the  Margaret,  at  whidi  time  the  cap- 
tain of  the  Sybil  expressed  no  idea  of  abandoning  her.  Some 
of  the  witnesses,  indeed,  say,  that  on  hailing  a  second  time, 
Dangerfield  declared  they  had  sprung  a  fresh  leak*    But  Dan- 
gerfield  in  hts  protest  says  nothing  of  the  kind,  and  he  woukl 
not  then  have  omitted  it  had  it  been  true.    I  therefore  con- 
clude that  the  leaks  did  not  very  greatly  endanger  her  safety, 
'We  now  come  to  the  very  material  cause  of  the  ahan- 
domnent,  to  wit,  the  state  of  the  rudder;  and  this  indeed  was 
the  only  cause — for  the  protest  and  the  evidence  s6ow  that 
before  this  discovery,  the  captain  was  so  far  from  intending  to 
abandon  her,  that  he  only  requested  a  supply  of  cordage  and 
sails  from  the  brig,  and  upon  being  informed  that  they  could 
not  spare  any,  he  made  sail  away  on  his  course.    On  this 
poiDt  the  evidence  is  also  various  and  contradictory. — Dan- 
gerield  in  his  protest  alleges  that  it  hung  together  only  by  a  few 
aplinters;  but  this  is  a  gross  exaggeration.    The  rudder  must 
have  been  injured  in  the  gale^  and  the  vessel  had  been  nearly 
two  days  working  with  it  in  that  condition,  when  she  fell  in 
witb  the  Margaret.    Besides,  the  ship-carpenters  who  have 
examined  it  in  port  agree  that  it  requiued  but  little  skill,  la- 
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bour,  or  risk  to  mend  it*  Captain  Todd  thinks  that  any  gen- 
tleman then  in  the  court  room  could  have  mended  it;  and  seve- 
ral other  witnesses  agree  that  it  was  a  very  poor  apology  for 
abandoning  the  ship*  To  this  we  may  add,  what  is  very  well 
known;  that  the  loss  of  a  rudder  is  by  no  means  fatal,  as  a  ship 
may  be  steered  by  her  sails  or  by  a  cable,  or  by  means  of 
both  in  co-operation.  I  now  come  to  the  most  disagreeable 
part  of  this  case,  to  examine  the  respective  merits  of  the  sal- 
vors— and  first  of  Fisher.  This  gentleman  claims  salvage  oa 
account  of  personal  services;  on  account  of  being  the  owner 
of  the  Margaret,  and  on  account  of  the  freight  of  her  cargo, 
and  the  sum  awarded  him  by  the  District  Court  would 
amount  to  more  than  twenty  thousand  dollars. 

I  have  pondered  long  upon  the  merits  of  Mr.  Fisher,  not 
uninfluenced  by  a  reluctance  at  differing  very  widely  from  the 
opinion  of  the  l)istrict  Court,  or  of  underrating  the  services 
of  any  man,  especially  of  one  of  such  high  pretensions^  But 
really  no  effort  can  bring  my  mind  to  place  this  salvor  on  a 
pre-eminent  footing  of  merit.  I  look  in  vain*  throughout  his 
conduct  to  discover  one  trace  of  magnanimity  or  disinterest- 
edness. Nothing  appears  in  it  but  selfishness.  He  first  claims 
a  very  high  salvage  from  the  owners,  and  t&en  in  the  spirit  of 
monopoly  finds  some  pretext  or  other  for  excluding  his  felj[ow 
adventurers  from  sharing  the  golden  harvest.  I  am  &r  from 
cherishing  the  Utopian  notion,  that  pure  disinterestedness  is  to 
be  expected  from  man.  But. salvage  is  not  a  compensation 
for  what  we  do  for  ourselves,  but  what  we  do  for  others.  And 
the  man  who  in  the  prosecution  of  selfish  views  can  forget  what 
is  due  from  man  to  man«-l  will  not  add  from  a  brother  saikr 
in  a  state  of  distress^— comes  wittt  a  bad  grace  into  this  court 
to  lay  claim  to  that  liberality  which  is  the  acknowledged  meed 
of  gallantry  and  generous  sentiments.  The  compensation  of 
such  a  one  should  be  limited  to  mere  quantum  meruit.  I  am 
led  to  apply  these  remarks  to  Fisher  from  the  following  consi- 
derations, drawn  from  his  own  testimony.  1.  It  is  in  evidence 
that  Fisher  was  bred  a  shipwright,  and  his  skill,  dexterity,  apd 
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exertions  as  such,  form  a  chief  ground  of  his  claims  to  corn* 
pensation*    It  is  also  in  evidence  that  when  the  Sybil  ap- 
proached the  Margaret  the  second  time,  Fisher  came  on  board> 
and  he  and  Dangerfield  went  into  the  cabin  and  examined  the 
state  of  the  rudder  through  the  windows.     Upon  being  then 
consulted  expressly  with  regard  to  the  rudder,  he  told  the  cap* 
tain, — ^to  use  his  own  words^ — '^  thai  it  was  in  an  extremely  bad 
state*"    Now  the  contrary  of  this  has  been  expressly  proved, 
and  he  himself  proved  it  by  repairing  it  the  next  day.    That 
he  was  ignorant  of  its  actual  state,  and  of  the  means  and  fa- 
cility of  repairing  it  cannot  be  supposed,  whether  we  consider 
his  skill  as  a  shipwright,  or  his  readiness  to  go  on  board  im- 
mediately and  take  charge  of  her  with  only  four  men.     Then 
what  did  moral  duty  point  out  as  the  conduct  to  be  pursued  by 
him  on  that  occasion.  Not  surely  to  increase  the  alarm  of  the 
captain  by  magnifying  his  danger,  but  to  point  out  the  means 
by  which  it  could  be  repaired,  and  tender  his  assistance  in  re- 
pairing it.    Doing  otherwise  looks  too  much  like  a  premedi- 
tated design  to  take  advantage  of  the  fears,  ignorance  and  im* 
becility  of  the  captain,  to  get  possession  of  the  ship.    But 
after  getting  possession  of  her  and  putting  on  her  the  partial 
refitment  with  which  she  reached  this  port,  if  he  had  in  his 
subsequent  conduct  shown  that  he  was  at  all  influenced  by 
considerations  drawn  from  a  view  to  the  interest  of  the  owner, 
this  would  have  operated  to  remove  the  unfavourable  impres- 
sion which  his  conduct  respecting  the  rudder  was  calculated 
to  produce. — Instead  of  which  we  find,  that  when  he  wz&  but 
three  hundred  miles  from  the  American  coast,  he  bore  away 
for  Jamaica,  distant  at  least  one  thousand  miles,  at  a  time  when 
those  seas  are  much  more  exposed  to  the  danger  of  tempestuo 
OU8  weather  than  the  north  coast  of  the  United  States.     I  do 
not  deny  that  he  was*  justifiable  in  doing  this,  for  after  being 
in  possession  of  the  vessel,  they  had  a  right  to  judge  for 
themselves  how  far  keeping  company  with  the  Margaret  out- 
weighed all  other  considerations,  but  if  in  their  decision,  as  to 
their  course,  the  interest  of  the  owners  gave  way  to  personal 
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compensation  from  those  owners.  And  as  the  vessel  was  wat 
ficient  to  have  made  the  voyage  to  the  United  States  akmei 
DO  one  can  doubt  that  the  interest  of  the  owners  was  prete^ 
mitted  in  the  attempt  to  go  to  Jamaica*  I  consider  Mr.  Fishn 
for  these  reasons,  as  a  salvor  who  had  nobody's  interest  in 
view  but  his  own,  and  as  entitled  to  compensation  m  propor^ 
tion  to  the  incidental  advantages  resulting  to  the  owners.  And 
here  may  it  not  be  asked,  had  the  owners  any  cause  to  rejoice 
that  the  Sybil  fell  in  with  the  Mai^ret?  Would  it  not  have 
been  for  their  interest  that  the  ship  had  not  encountered  her 
or  any  other  vessel  at  sea?  She  was  competent  to  make  the 
voyage  to  the  United  States  in  all  human  probabilitj,  and  they 
might  then  have  repaired  her,  earned  her  freight,  and  escaped 
the^payment  of  salvage.  Certainly  no  service  was  rendered 
them  by  taking  out  the  crew.  And  had  not  the  crew  been  ta- 
ken out,  possessing  as  they  did  the  competent  means  of  saving 
their  lives,  in  the  effort  to  do  so  they  would  have  saved  the  pte- 
perty.  In  one  view  therefore,  Mr.  Fisher  may  be  considered 
as  the  innocerU  cause  of  doing  the  owners  material  injury* 
But  it  will  not  do  to  act  upon  that  view  of  the  case,  for  the 
causeof  humanity  forbids  that  the  captain  of  the  Margaret 
should  have  refused  on  any  ground  to  take  the  crew  of  the  Sy* 
bil  on  board  when  requested.  It  is  therefore  a  case  of  sal- 
vage, but  not  a  case  of  the  highest  order.  And  as  no  one 
conid  have  left  the  Margaret  without  Fisher's  permissioii,  I 
certainly  consider  him  as  the  dux  facti,  and  as  such  ranked 
above  all  the  salvors.  But  be  cannot  lay  claim  to  the  credit 
of  having  either  navigated  or  commanded  the  Sybil,  or  har* 
log  even  discharged  the  duties  of  a  mate  <m  board  of  hest. 
As  to  the  individual  merits  of  the  salvors,  it  is  not  necessary 
tp  remark  very  particularly  on  the  evidebce  respecting  them. 
Jones  evidently  was  master  and  navigator  on  board  the  Sy- 
laiL  However  Fisher  may  have  been  his  superior  on  board 
the  Margaret,  he  certainly  ranked  his  former  owner  on  board 
the  Sybil.    The  whole  crew  received  aad  acknowledged  Uot 
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as  G^pCain*  Eice  appeared  to  have  acted  as  next  in  coBunand, 
and  to  have  enjoyed  an^acknowledged  superiority.  Beech  the 
landsman,  a  character  always  sneered  at  on  board  ship,  did 
his  best,  and  deserved  much  credit  for  having  volunteered 
among  the  first,  not  a  little  in  my  opinion  from  a  consideration 
of  the  doubts  and  fears  which  may  reasonably  be  expected  to 
attend  a  landsman  in  such  an  undertaking.  With  regard  to 
the  six  coloured  seamen  who  belonged  to  the  original  crew  of 
4he  Sybil,  some  questions  of  considerable  nicety  and  difficul- 
ty arise.  1st,  Whether  (hey  are  to  be  regarded  as  salvors, 
or  referred  to  theur  original  contract  with  the  ship.  2d,  Whe- 
ther, if  considered  as  salvors,  they  shall  themselves  receive 
their  compensation,  or  it  shall  be  adjudged  to  Fisher,  or  if  not 
to  him,  to  the  whole  ship's  company  of  salvors.  Fisher  claims 
the  whole,  under  an  agreement  which  he  sets  up  as  having  been 
entered  into  by  these  men  to  navigate  the  Sybil  for  twenty- 
five  dollars  per  month.  It  appears  that  the  day  after  they 
t^ok  possession  of  the  Sybil  they  hailed  the  Margaret  and 
inquired  if  any  of  th^  Sybil's  crew  who  were  then  on  board  the 
Margaret  ^^  would  vdunteer"  (that  was  the  expression)  on 
board  the  Sybil.  These  six  men  then  came  on  board  the 
Sybil;  no  agreement  was  made  while  yet  in  the  Margaret,  but 
afler  they  are  on  board  the  Sybil  they  make  this  agreement^ 
which  is  set  up  by  Fisher.  1  omit  here,  as  I  have  omitted  all 
along,  to  make  any  reference  to  the  evidence  of  Francis,  as  I 
could  wish,  if  possible,  to  avoid  giving  weight  to  any  man's 
testimony  except  where  it  makes  against  himself,  or  his  inter* 
ests  are  unaffected  by  the  consequences.  But  I  confess  I  feel 
a  sti'ong  moral  repugnance  at  admitting  the  claim  of  Fisher, 
so  far  as  it  is  founded  upon  the  services  of  these  men.  Th^kt 
he  who  claims  twenty  thousand  dollars  compensation,  and  who 
without  the  aid  of  these  men  could  not  have  earned  one  cent 
of  it,  should  be  enriched  whilst  they  who  never,  according 
to  Rice's  testimony,  voluntarily  quilted  the  ship,  and  who  re- 
turned to  it  expressly  as  volunteers  should  be  put  off  with 
scarcely  enough  to  buy  them  a  suit  of  clothes,  carries  with  it 
No.  XXIV.  3  U 
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something  Tery  inconsistent  with  moral  proprietji  and. lac- 
knowledge  that  il  is  with  pleaspre  I  lay  hold  on  any  groond 
to  get  rid  of  the  necessity  of  making  such  a  decree.  The 
case  aflTords  two  sufficient  greuods.  1st,  It  is  acknowledged 
that  they  were  called  upon  to  enter  as  volunteers,  and  under 
that  idea  they  came  on  board  the  Sybil.  No  agreement  for 
wages  was  made  on  board  the  Margaret,  and  whether  a  parol 
agreement  was  made  before  the  written  agreement  or  not,  still 
it  was  not  made  till  they  were  in  a  situation  in  which  every  sea- 
man feels  that  he  is  not  a  free  agent.  The  confirmatory  agree- 
ment made  after  their  arrival  in  port,  is  liable  to  the  same  ob- 
jection, and  I  here  explicitly  acknowledge  that  I  am  not  satis- 
fied with  the  fairness  of  the  one  or  the  other.  But  there  is 
another  ground  of  objection.  Tyhatever  may  have  been  Fisher's 
situation  on  board  the  Margaret,  when  he  entered  on  board  the 
Sybil,  associated  with  four  others,  their  emigration  was  com- 
plete, and  they  assumed  new  relations,  although  they  could 
not  have  quitted  the  Margaret  without  Fisher's  consent,  yet 
neither  could  he  without  their  consent  have  forced  them  to  quit 
her.  When  therefore  they  entered  on  board  the  Sybil,  they 
had  their  rights  as  well  as  Fisher,  and  he  could  no  more  lessen 
their  compensation  as  salvors  for  his  owq  benefit,  than  they 
could  his.  The  agreement,  therefore,  with  the  black  seamen, 
if  it  operated  to  deprive  them  of  their  claim  as  salvors,  enured 
to  the  benefit  of  the  company  of  salvors;  but  they  set  up  no 
claim  under  it,  and  acknowledge  that  it  was  not  explained  to 
these  seamen  that  they  were  to  forfeit  their  claim  to  salvage. 
But  here  another  question  arises — are  these  seamen,  as  relates 
lo  the  owners,  to  be  at  liberty  to  depart  from  their  original  re- 
lation, and  assume  the  new  one  of  salvora?  One  thing  only 
can  sanction  such  a  departure,  and  that  is,  they  have  not  been 
in  default.  Their  captain,  against  their  will  as  Rice  testifies, 
obliged  them  to  quit  the  Sybil,  and  he  could  not  afterwards 
control  them  to  prevent  their  assuming  this  new  relation.  They 
>  were  freed  from  their  original  contract,  and  at  liberty  to  art 
for  themselves;  I  shall  therefore  adjudge  them  entitled  to  a 
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tcnnpeiisation  by  way  of  salvage*  But  what  is  to  h^  done  with 
regard  to  Perry?    He  is  clearly  proved  to  be  an  absconded 
slave,  and  his  owner  has  lost  his  services  for  several  years. 
To  this  I  reply,  that  whatever  may  have  been  my  decision, 
Jiad  he  been  at  the  time  hired  oat  for  the  benefit  of  his  owner, 
since  he  was  in  £aict  a  runaway,  his  master  must  receive  his 
<:ompensatioii,  and  not  himself    One  more  question  remains 
to  be  disposed  of.  The  ship  had  proceeded  six  hundred  miles 
on  her  way  to  Jamaica,  when  Jones  and  the  crew,  without  the 
consent  and  against  the  will  of  Fisher,  altered  their  course  in 
the  night,  and  made  for  this  port.    Fisher  contends  that  this 
was  an  act  of  mutiny,  which  worked  a  forfeiture  of  the  rights 
of  all  concerned  in  it.    But  it  appears  to  me  that  this  devia- 
tion was  the  first  unquestionably  correct  act  done  by  the  com- 
pany of  the  salvors.    Jones  was  unexcepiionab(y  the  master, 
and  even  if  we  view  Fisher  as  the  owner,  which  is  the  highest 
grade  to  which  he  can  pretend,  his  station  at  sea  is  inferior  to 
that  of  the  master.    There  could  not  be  a  mutiny  then  where 
the  master  headed  the  opposition.    The  ship's  company  had 
aright  to  alter  the  course  for  the  good  of  all  concerned,  and 
more  especially  to  make  an  alteration  so  materially  benefici- 
al to  the  owners  of  the  vessel  and  cargo.    It  was  the  first  in- 
stance in  which  Fisher's  interest  had  given  way  to  those  of  the 
owners,  and  this  was  violently  opposed  by  him.     Besides,  if 
this  forfeiture  had  occurred,  it  would  not  have  been  to  the  bene- 
fit of  Fisher,  but  of  the  owners,  and  it  would  be  absurd  to  ad- 
judge that  a  cause  of  forfeiture  which  clearly  tended  to  their . 
benefit. 

In  the  course  of  the  argument,  the  case  of  the  Blaireau 
was  often  cited;  and  that  case  was  very  just^  considered  as 
the  best  standard  for  governing  our  decision  in  this.  I  readi- 
ly receive  it  as  such;  and  think,  that  when  compared  with  that, 
the  merits  of  this  case  are  strikingly  inferior.  1st,  The  amount 
saved  was  only  about  two-thirds  the  present  amount.  2d,  The 
attempt  to  save  the  Blaireau  was  universally  acknowledged  to 
be  attended  with  great  danger,  almost  desperate,  such  was  her 
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laaky  ftnd  shattered  states  here  the  danger  is  tttuTersally  al* 
lowed  to  have  been  but  inconsiderable)  as  the  loss  of  the  asasta 
in  fact,  in  some  measure  diminished  it.  The  distance  navigated 
there,  is  stated  to  have  been  three  thousand  miles;  true  or  false, 
is  immaterial,  if  the  court  were  under  the  influence  of  that  im- 
pression. In  this  cas^  the  vessel  was  not  navigated  above  twelve 
hundred*  If  the  owners'  interests  had  been  considered,  it  need 
not  have  been  navigated  above  four  hundred*  Whether  the 
Blaireau  was  derelict  or  not,  I  have  before  declared  techni- 
calljrimmatertal,  but  1  should  think  it  unavailing  to  contend 
that  Tooles  being  on  board,  could  diminish  the  merit  of  the 
salvors.  To  the  merit  of  saving  the  property  was  added  the 
more  important  consideration  of  saving  human  life.  Finally, 
it  has  been  contended,  that  thd  owners  of  the  ship  in  this  case 
ought  to  be  allowed  their  freight  and  general  average,  printi* 
pally  oh  the  ground  of  their  having  precipitated  a  sale  of  ves^ 
sd  dnd  cafgo,  so  as  to  deprive  the  owners  of  an  opportunity 
of  tendering  salvage  and  proceeding  on  their  vovage* 

If  precipitating  the  sale  is  any  ground  of  complaint,  it  is 
obvious  that  it  cah  only  be  made  against  the  district  court,  and 
not  against  the  salvors.  I  am  fblly  aware,  that  gfeat  and  un- 
necessary loss  to  owners  may  be  produced  in  such  cases,  as 
salvage  can  as  well  be  ascertained  by  appraisemtot  as  by  sale. 
But  if  a  court  has  been  unadvisedly  led  to  order  a  sale  in  such 
a  case,  it  is  as  against  the  salvors,  damnum  absque  injuria* 
Freight  and  average  can  with  no  propriety  be  charged  npon 
salvors,  as  both  the  freight  and  average  are  equally  the  result 
of  the  efforts  in  saving  the  ship  and  goods.  That  claim,  there* 
fore,  must  be  wholly  rejected* 

Upon  the  whole,  I  shall  decree  to  the  salvors  the  one* 
fdurth,  6f  the  net  proceeds  of  vessel  and  cargo,  and  hesitate 
while  !  do  so,  under  an  apprehension  that  I  have  given  too 
much.  This  will  amount  to  more  than  twenty^one  thousand 
dollars;  of  this  sum  let  four  hundred  be  paid  to  the  pilot-boat 
Opposition,  and  in  the  distribution  of  the  balance,  I  adjudge 
one  third  to  the  Margaret,  her  freight,  cargo  and  crew.    The 
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remaming  two  thirds  to  be  divided  into  twenty-faur  parts,  and 
dbtribuled  as  follows:  to  Fisher,  eight  parts;  to  Jones,  six 
parts;  to  Rice,  three  parts;  to  Beach,  one  part;  to  the  five 
free  seamen,  and  the  owner  of  Perry  the  slave,  each  one  part« 
In  distributing  the  one  third  assigned  to  the  Margaret,  let  the 
sum  be  also  divided  into  twenty-four  parts,  sixteen  of  which 
are  to  be  divided  amongst  the  owners  of  the  vessel,  cargo,  and 
freight,  according  to  their  relative  vahie;  in  which  distribution 
let  the  vessel  be  valued  at  three  thousand  dollars,  the  freight 
at  four  thousand,  and  the  cargo  at  the  rate  which  Fisher  him- 
self fixes  the  value  in  his  testiinony,  valuing  those  articles  to 
which  hcf  does  not  testify  at  the  advance  proved  by  him  on 
others.  The  reason  for  adopting  this  mode  of  fixing  the 
value  of  the  cargo  is  this:  the  result  is  unfavourable  to  Fisher, 
but  he  cannot  murmur  at  it,  as  it  is  founded  on  his  own  testi- 
mpny,  and  Johnson,  the  owner,  being  on  board,  and  having 
consented  to  the  undertaking,  is  certainly  entitled  to  salvage. 
In  distributing  the  remaining  eight  shares  of  the  Margaret's 
third,  it  is  right  that  Dairel,  the  second  mate  of  the  Sybil, 
should  participate.  He  was  entered  mate  to  the  Margaret,  and, 
what  I  attach  more  importance  to,  he  appears  to  have  been 
desirous  of  remaining  by  his  own  ship.  Kennedy  is  also  en- 
titled to  some  distinction  in  this  division.  Let  Wilson  then 
have  three  parts,  Darrel  one  part  and  a  half,  Kennedy  one  part, 
and  the  balance  be  equally  distributed  among  the  remainder 
of  the  Margarets  crew.  The  balance  of  the  proceeds  must 
be  distributed  among  the  claimants  according  as  they  shall 
prove  interest.  The  claims  of  fireight  and  average,  even  as 
between  vessel  and  cargo,  I  wholly  reject,  as  the  abandonment 
pot  an  end  to  the  contract,  and  I  consider  the  salvage  paid  by 
the  freighters  as  a  substitute  for  both  fireight  and  average. 
The  decree  of  the  district  court*  is  thus  revised,  and  annull- 
ed so  far  as  it  is  inconsistent  with  this  decree,  and  the  register 
will  report  to  this  court  such  evidence  relative  to  interest,  as 

*  Thtttdecrsesiravdadttf  per  cent  atlTige. 
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will  enable  it  to  make  a  final  order  of  distribution,  after  pay^ 
ing  all  costs,  which  are  to  be  charged  upon  the  entire  amount 
of  the  sales. 

As  to  the  specie,  which  it  appears  was  taken  from  the  Sy- 
bil and  saved  in  the  Margaret,  I  diink  it  not  necessary  to 
make  any  observations  respecting  it,  as  it  does  not  appear  to 
me  to  be  at  all  subject  to  our  jurisdiction*  Had  any  thing 
improper  been  done  respecting  it,  we  should  have  Enforced 
such  terms  upon  the  salvors  as  would  have  been  consistent 
with  equity  and  good  conscience:  but  nothing  with  this  view 
appears  to  require  the  interference  of  this  court. 


Convecticut:  Supeeior  Couet,  June,  1811. 

Brown  et.  aL  v.  Union  Insurance  Company  of  NeW'London^ 

Renitance  by  the  mmten  and  mariners  of  a  neutral  renel  to  the  leaich 

of  a  belligerent  it  barratry. 

This  was  an  action  on  a  policy  of  insurance  to  recover  for 
a  loss  of  the  cargo  of  the  ship  FrankRn* 

Iht  insurance  was  stated  to  have  been  made  for  the  sum 
of  tour  thousand  dollars  of  saia  cargo  at  and  from  Martimjue 
4o  the  port  of  destination  in  the  United  States^  ^^  from  the  dan- 
gers of  the  seas,  fire,  enemies,  assailing  thieves,  restraint  and 
detainment  of  princes  and  people,  of  what  nation  or  quality 
soever,  barratry  of  the  master  or  mariners^  (unless  the  assu- 
red were  owners  of  the  ves^l,)  and  firom  all  other  misfortunes 
and  losses,  that  should  come  to  said  cargo/^  The  declaration 
then  stated,  that  the  Franklin  being  laden  wiUi  a  cargo  to  the 
amount  of  ten  thousand  dollars,  on  the  first  day  of  November 
1808,  sailed  firom  Martinique  for  the  United  States^  and  on  the 
voyage  was  captured  by  certain  vessels  of  war  belonging  to 
his  Britanic  majesty,  and  by  them  was  held  in  custody,  so  that 
the  cargo  was  lost  to  the  plaintifis.  There  was  an  account  also 
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Stating  the  loss  to  have  been  by  the  barratry  of  the  inatter  and 
mariners^  in  this,  "  that  the  master  and  mariners  did,  within 
and  during  said  voyage,  resist  the  capture  and  .search  of  his 
majesty's  brig  of  war  Ferrety  by  means  of  which  said  cargo 
was  afterwards,  by  the  brigs  of  war  Idelpomene  ^nd  Circe^ 
wholly  detained  from  thp  plaintifils,  and  lost.'' 

The  general  issue  was  pleaded,  and  on  the  trial,  the  plain* 
tiffs,  to  make  out  their  case,  proved  (he  execution  of  the  poli- 
cy; their  property  in  the  cargo;  that  tlie  vessel  was  owned 
by  Elisha  Denison  and  by  W.  and  S.  Bobinson,  citizens  of  the 
United  States;  that  a  capture  was  made  as  stated  in  the  de- 
claration; and  that  they  had  duly  made  an  abandonment  to  the 
defendants.  There  they  rested  their  case,  claiming  as  for  a 
total  lofts. 

The  defendants,  in  their  defencct  proved  a  capture  by  a 
British  ship  of  war;  a  rescue  by  the  master  and  mariners,  a 
recapture  by  another  British  ship  of  war;  and  produced  a 
copy  of  a  condemnation  passed  in  the  court  of  vice-admiralty 
in  Gibraltar y  in  which  the  ground  of  condemnation  was  stated 
as  follows:  ^'Pronounced  the  said  vessel  called  the  Franklin 
and  her  lading  to  have  been  unlawfully  rescued  and  retaken 
by  the  master  from  the  possession  of  the  prize-master  and 
others,  put  on  board  thereof  from  his  majesty's  sloop-of-war 
Ferrety  Wells  commander,  whilst  proceeding  to  a  British  port 
for  adjudication,  and  as  such,  or  otherwise,  subject  and  liable 
to  confiscation;  and  condemned  the  same  as  good  and  lawful 
prize  to  our  sovereign  lord,"  &c. 

On  these  facts  the  court  charged  the  jury,  that  the  plain- 
lifis  w,ere  by  law.entitjed  to  recover.  The  jury  found  a  ver- 
dict in  favour  of  .the  plaintiffs  accordingly;  and  the  defendants 
moved  for  a  new  trial  on  the  ground  of  a  misdirection.  The 
question  being  reserved  for  the  'consideration  of  the  nine 
judges. 

Goddard  and  Law  in  support  of  the  motion,  contended, 

1  •  That  the  resistance  to  a  search  by  the  master  and  crew 
of  the  ship  FrankUn^  and  the  forcible  rescue  of  such  ship,  af- 
ter capture,  was  a  breach  of  neutrality. 
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Tlie  feotence  of  coDdcmnation  {ironoiioecd  by  tbe  coot 
of  nce-admitttky,  at  Cfftraftor,  is  conclusive  evideoce  oo  UiU 
point.  It  appears  on  the  &ce  of  it,  to  have  been  passed  by  a 
court  of  competent  jurisdiction,  and  upon  grounds  warranted 
by  the  law  of  nations*  Bolion  v.  Giaditone^  I  Ea$t^  155.  The 
Maria^  1  HoJt^  Adm.  Rep.  Ssr,  314,  515,  {Amer.  E(Bt.)  Gar- 
reit  etoLr.  Keneington^  8  Term  Mep.  330.  BarJker  v.  Blakee^ 
9Eaet,  283.  Church  t.  HtMart^  %  Crmee^  234,  235.  Bw  v. 
Tliify,  4ZlaAL43.  To^ld;  A.  3*  ch.  7.  «.  114.  1  Mareh. 434, 
435,  a.     {ConAfe  eSt^ 

9.  That  the  acts  of  the  master  and  crew  ia  vesistiog  a 
search,  and  rescuing  the  ship  out  of  the  hands  of  the  captors, 
were  justifiable,  and  not  barratrous.  Nun  v»  Beurdiat^  1  Term 
Rep.  323.  VaUejo  ▼.  Wheeler^  Cowp.  143.  Phyn  v.  7*r  Re^ 
Eocchange  Jseurance  Campamf^  7  Term  Rep^  505.  2  Marsh. 
515  a.  AUott^  lt4.  (Story^e  Edit.)  Lex  Merc.  Amer.  279. 
CroueOat V. Bail^  4  lXi/L294.  SooiPe  ExeeiUcraw.  Neebk  e$ 
oL  2  DaU.  ;137.  TAe  Twe  Friemby  1  ifoA.  Acbnp[Rep.  232. 233. 
(ifni^.  oRt.)  At  dndGraoee  y.  TA^  United  Meurance  Cmi^ 
pany^  1  Ciniies'  Cut.  1 1.  Kendriek  v.  DelafieU^  2  Cotnet'  i?i3|iu 
67.  Tkureton  v.  7*A^  CbiitimAiaii  Jhsurance  Cempamf^  3  C!sin€t' 
£<3^.  89.  Pari,  84, 364.  Stamma  v.  Brnon^  2  Aro.  1 1 73. 
Daggett  and  Gurley,  in  behalf  of  the  plaintiffs,  contended, 

1 .  That  tlie  conduct  of  the  master  and  crew,  in  resisting 
a  search  and  rescuing  the  ship,  was  not  in  violation  of  the  law 
of  nations,  nor  a  breach  of  neutrality;  and  tliat  the  decree  of 
condemnation  was  not  conclusive  upon  this  point,  2  Mareh. 
SOT.  (Condy^s  edit.)  Elting  et.  id.  v.  Scott  et  ok.  2  Johne., 
Rep.  163.  Detwsonv.  Atty^  7 Eaet^  367. 

2.  But  if  it  should  be  deemed  that  such  conduct  of  th^ 
master  and.crew  created  a  forfeiture  of  the  rights  of  neutrali- 
ty, then  in  that  case,  it  constituted  the  crime  of  barratry;  and 
that  therefore,  the  insured  were  entitled  to  recover.  VaUef9 
v.  Wheekrj  1  Ccwp.  143,  150,  156.  JUoes  v.  Byram^  6  Term 
Rep.  379.  Earky.  Rowcroft^  8  Eaat^  126.  Idiarsh.  BUS  a,  e€ 
seq*  {CondyU  et&t.)  Knight  v.  Cambridge^  I  Stra»5BU  Athtt^ 
194,  in  nota.  (Story^s  Edit.) 
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Ag^ipOy*  This  was  an  action  brought  by  Jesse  Brown 
und  Spfi  against  T^  Union  Insurance  Company  in  New  Lon^ 
^b'ltCibesaoie  being  an  incorporate  company  for  making  marine 
insurance,)  to  recover  for  a  loss  of  the  cargo  of  the  ship  Franks 
^n•  The  di^claration  stated,  that  on  the  5th  day  of  Augiut  1 809, 
the  plaintiffs  were  owners  of  the  cargo  to  be  shipped  on  board 
of  the  ship  Franklin^  then  lying  and  being  at  the  island  of  Mar-' 
tfnifUCf  in  the  West  iuRes^  or  bound  to  Martiniquey  and  from 
thence  to  her  port  of  destination  in  the  United  Staies,  That  the 
plaintiffs  proposed  to  said  company  to  assure  them  four  thou* 
sand  dollars  of  said  cargo,  to  be  shipped  on  board  ot  the  Franks 
Jin,  after  the  same  should  have  been  shipped,  at  and  from  ifiir- 
iinifue^  to  her  above  port  of  destination;  and,  that  the  cargo 
so  to  be  shipped,  they  would  warrant  to  be  American  proper* 
ty*     Tha^  said  company,  for  a  premium  of  nine  per  cent,  by 
a  policy  ol  insurance  duly  executed,  did  assure  to  the  plain* 
tiffs,  the  sum  of  four  thousand  doHars  of  the  above  mentioned 
cargo,  at  and  from  Martinique  to  the  port  of  destination  in 
the  United  States^  ^^  from  the  dangers  of  the  seas,  fire,  ene* 
agicSf  assailing  thieves,  restraint  and  detainment  of  princes 
and  people,  of  what  nature  or  quality  soever,  barratry  of  the 
master  or  mariners,  (unless  the  assured  were  owners  of  the 
viessel,)  and  from  all  other  ipisfortunes  and  losses  that  should 
come  to  said  cargo."    The  declaration  then  stated,  that  the 
franUin  being  laden  with  a  c^rgo  to  the  amount  of  ten  thou- 
sand doHarst  on  or  abput  the  1st  day  of  Novembei*,  1808,  sail* 
ed  from  Martinique  for  the  United  States,  and  on  the  voyage 
was  captured  by  certajny^^sels  of  war  belonging  to  his  Britan- 
isic  majesty,  apd  by  the^i  iv^^  held  in  custody,  so  that  the  car^ 
go  was  lost  to  the  pbintiA.    There  was  a  count  also,  stating 
the  loss  to  hlt?e  been  by.  th^  bc^nratry  of  the  master  and  inari* 
ners,  in  t]^9,  ^'  th.a,t  ^e  miM^  and  marines,  did,  within  an4 
4uring  said  v<»yage,  ires^t  the  search  and  .capture  of  his  majes* 
ly's  brig  of  war  Ferret,  by  means  of  wjbich,  said  cargo  was  a& 
terwards,  by  the  brigs  of  war  Melpomene  and  Circe,  wholly 
detained  from  the  plain^i^,  and  tp  tj^em  lost,"  &p« 
No.  XXIV.  '  3X 
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The  plaintifls,  to  make  out  their  case,  produced  the  policy 
of  insurance,  duly  executed  by  said  company,  in  which  it  ap* 
peared  that  said  company  made  the  insurance  as  above  stated. 
They  also  proved  their  property  in  the  cargo,  (and  that  the 
vessel  was  owned  by  Eiisha  Denison  and  W.  and  S.  Robinson, 
citizens  of  the  United  States;  and  that  a  capture  was  made  as 
stated  in  the  declaration;  and  that  they  had  duly  made  an 
abandonment  to  the  defendants.  They  then  rested  their  case, 
claiming  as  for  a  total  loss. 

The  defendants  in  their  defence,  proved  a  capture  by  a 
British  ship  of  war,  a  rescue  by  the  master  and  mariners,  a  re- 
capture  by  another  British  ship  of  war,  and  produced  a  copjT 
of  a  condemnation  passed  in  the  court  of  vice-admirally  in 
Gibraltar,  in  which  the  ground  of  condemnation  was  stated  as 
follows,  to  wit,  *<  Pronounced  the  said  vessel  called  the  Frank- 
lin, and  her  lading  to  have  been  unlawfully  rescued  and  retak- 
en by  the  master  and  others  put  on  board  thereof  from  his  ma* 
jesty's  sloop  of  war  Ferret,  Wells  commander,  whilst  proceed- 
ing to  a  British  port  for  adjudication,  and  as  such,  or  otherwise* 
liable  to  confiscation;  and  condemned  the  same  as  good  and 
lawful  prize  to  our  sovereign  lord  the  king,''  &c. 

There  was  in  the  court  below,  a  verdict  and  judgment 
for  the  plaintiffs  to  recover  their  loss  aforesaid;  the  court  di- 
recting:^  the  jury  to  return  a  verdict  in  &vour  of  the  plaintifi 
on  the  aforesaid  facts.  The  jury  accordingly  so  returned  their 
verdict,  on  which,  the  court  as  above  stated,  gave  judgment 
in  &vour  of  the  plaintiffs. 

The  defendants  below,  to  wit,  said  insurance  company, 
moved  for  a  new  trial,  on  the  ground,  that  the  direction  of  the 
court  was  wrong;  and  prayed  to  have  the  question  reserved 
for  the  opinion  of  this  court,  whether  there  ought  not  to  be  a 
new  trial  of  the  cause? — It  was  argued  in  fsivour  of  a  new  tri- 
al, by  the  counsel  for  the  insurance  company,  that  the  decree 
of  condemnation  by  the  court  at  Gibraltar,  was  conclusive 
evidence  of  resistance  to  a  search,  as  it  appeared  by  the  de- 
cree, that  the  taking  and  holding  in  custody,  on  the  part  f>f 
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the  captors,  was  for  the  purpose  of  ascertaining  the  fact, 
whether  or  not  there  was  enemy's  property  on  board?  It  wag 
further  urged,  that  the  rescuing  the  ship  out  of  the  hands  of 
the  captorSy  by  the  captain  and  crew,  proved  conclusively  a 
breach  of  neutrality. 

Upon  this  state  of  facts,  it  was  urged,  that  there  could 
be  no  recovery,  unless  the  rescuing  by  the  master  and  mari- 
ners should  be  considered  as  barratry,  which,  it  was  said,  it 
clearly  was  not,  as  it  must  be  supposed  to  have  taken  place 
for  the  benefit  not  only  of  the  master  and  mariners,  but  also 
of  the  owners. 

On  the  part  of  the  plaintifis.  It  was  urged  against  a  new 
trial,  that  the  decree  of  condemnation  did  not  decide  the  ques- 
tion of  neutrality,  as  resistance  to  a  search  was  justifiable; 
but  at  apy  rate,  if  it  was  not  so,  it  amounted  to  barratry,  and 
on  that  ground  it  was  said  the  judgment  was  right. 

My  opinion  is,  there  ought  not  to  be  a  new  trial,  and  on 
the  ground  that  the  rescuing  and  retaking  of  the  ship  Frank- 
lin, was  barratry  in  the  master  and  mariners.  In  order  to  de- 
termine whether  such  rescuing  and  retaking  was  barratrous, 
it  may  be  necessary  to  take  into  consideration  the  right  of 
search.  This  right,  though  at  various  times  disputed,  yet  is  now 
established  in  Great  Britain,  by  various  decisions  of  the  courts 
of  that  country,  founded,  as  is  supposed,  on  the  law  of  nations. 

A  very  pointed  decision  in  &vour'of  this  right,  and  that 
resistance  to  a  search  is  a  breach  of  neutrality,  is  found  in  the 
case  of  Garreb  et  alt.  v.  KenHngtottj  8  Term  Rep.  230.  That 
was  a  case  of  capture,  rescuing  and  afterwards  a  re-capture, 
and  a  condemnation  on  the  ground  '^  of  a  violation  of  neu- 
trality, by  means  of  the  rising  of  the  master,  supercargo,  and 
crew  of  the  captured  vessel,  on  the  captors,  and  retaking  the 
vessel;  declaring  the  same  also  to  be  contrary  to  the  law  of 
nations,  and  the  faith  of  treaties.'^  The  action  was  brought 
against  the  underwriter  on  a  policy  of  insurance  on  goods,  the 
cargo  on  board  of  the  vessel  captured  and  condemned  under 
the  above  circumstances.    Indeed,  the  question  in  that  cast 
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was  much  the  same,  if  not  precisely  the  same  question  whidi 
is  made  in  this  case,  except,  that  there  was  no  averment  in  the 
declaration  of  a  loss  by  the  barratry  of  the  master  and  man- 
ners,  and  of  course,  there  could  be  no  recovery  on  that  ground. 
The  court  of  King's  Bench  unanimously  determined  in  that 
case,  that  there  could  be  no  recovery  against  the  defendant. 
The  judges  expressly  maintained  the  right  of  search,  and 
that  re&is>iance  to  such  right  was  unlawful.  On  no  other  ground 
could  judgment  have  been  given  in  fevour  of  the  defendant, 
the  underwriter. 

The  case  of  Sahucci  v.  Johnaon^  where  the  right  <X 
search  seems  to  be  questioned,  mentioned  in  Park  364,  and  in 
Marshall  301,  was  taken  up  and  commented  on  by  them;  and 
they  endeavoured  to  make  out,  that  the  case  of  Garreb  v. 
Kensington  was  different  firom  that,  but  if  not  different,  they 
overruled  the  doctrine  laid  down  in  the  former  case. 

The  right  is  also  recognized  in  Barker  v.  Btakesy  9  East. 

That  this  doctrine  is  founded  on  the  law  of  nations,  is 
proved  by  Marshall  in  his  treatise  on  insurance,  firom  page 
306  to  317,  where,  for  this  purpose,  he  refers  to  Bynkershock 
and  Vattel,  writers  on  the  law  of  nations,  as  well  as  to  the 
Consolata  del  Mare^  which  he  says  is  ^<  one  of  the  most  ancient 
collections  of  marine  laws  now  extant." 

The  subject  is  also  elucidated,  and  the  question  put  be- 
yond all  doubt,  by  the  judgments  in  the  English  court  of  ad* 
fniralty,  in  the  case  of  the  ship  Maria,  1  Rob.  Aim.  Rep.  287, 
one  of  the  Swedish  vessels  sailing  under  the  convoy  of  a  Swe- 
dish frigate;  which  case  is  recited  in  the  above  pages  in  Mar^ 
shall's  treatise. 

The  right  of  search  being  established,  the  conse^pience 
tiecessarily  follows,  that  resistance  to  this  right  is  unlawful, 
Itnd  a  breach  of  neutrality.  The  question,  however,  still  re- 
mains, whether  the  act  of  resistance,  as  between  the  insurer 
and  insured,  shall  be  denominated  barratry.  It  is  said  in  this 
case,  and  has  been  said  in  other  cases  of  the  like  kind,  that 
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taffCitirjr  Alleys  camAs  the  idea  tSJrioid^  of  erMr^  ifiAt  i% 
tnd  that  also,  to  constitute  barratry,  it  is  essential,  that  the 
kci  cft  acts  claimed  to  be  barratrous,  should  not  be  done  with 
a  View  to  promote  the  interesQi  of  the  owners,  but  to  promote 
that  which  is  diametrically  opposite  to  it,  to  injure  or  destroy 
such  interest:  that  the  acts  of  resistance  and  rescuing  in  the 
present  case,  fimst  be  supposed  to  be  done  for  the  benefit  of 
the  plaintifis,  and  had  there  been  no  recapture,  would  undoubt- 
edly have  been  approved  by  them,  and  consequently,  that  they 
were  not  barratrous.  To  prove  this  proposition,  several  au« 
thorities  wer^  cited,  in  which,  it  had  been  (determined,  that  a 
deviation  for  the  purposes  of  trade  was  not  barratry;  for  though 
such  deviation  was  contrary  to  the  olrders  of  the  owners,  yet 
being  avowedly  for  their  benefit,  it  could  not  come  under  the. 
denomination  of  barratry*  The  same  authorities  were  also 
eited  to  prove,  that  tiiere  must  be  something  fraudtderU^  some* 
thing  criminal  in  the  act  or  acts  claimed  to  be  barratrous,  in 
order  to  make  them  so.  Among  the  cases  cited  for  this  pur* 
pose,  were  Stamma  v.  Brorwn^  2  Strcu  1 1 73,  Nutt  v.  Bourdieu^ 
1  Term  Rep*  323,  and  Phyn  v*  Royal  Exchange  iuurance 
Company  ^7  Term  Rep.  SOS* 

I  am  of  opinion,  however,  that  the  acts  of  resisting  a 
aearch  and  rescuing  the  ship,  in  the  present  case,  were  barra- 
trous acts.  If  it  be  a  clear  principle,  that  those  acts  were  un- 
lawful, as  being  contrary  to  the  law  of  nations,  it  strikes  me, 
the  consequence  must  inevitably  follow,  that  they  were  barra* 
trous  acts.  I  go  upon  the  ground  that  they  took  place  with* 
but  the  knowledge  or  consent  of  the  plaintiffs;  for  so  it  ap- 
peared, and  nothing  contrary  thereto  was  pretended.  Let  the 
right  of  search  be  once  established,  and  all  resistance  to  it, 
Auat  of  course  be  unlawful.  For  it  is  perfectly  absurd  to  say 
Aat  one  man  may  resist  another  cloathed  with  authority,  in 
the  legal  exercise  of  that  authority.  Such  resistance  then 
being  unlawful,  must  be  denominated  criminal^  for,  unless  a 
ft>rcible  resistance  to  the  legal  exercise  of  a  right,  estaUtshed 
by  taw,  be  criminal^  I  haidty  know  what  is.    it  will  not  do  to 
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say^  that  the  anbwAil  acts  of  the  oiaster  and  marinen  were 
the  cause  of  the  loss  of  the  property  insuredi  yet  they  were 
intended  for  the  benefit  of  the  plaintiffs,  though  unauthorized 
by  them,  and  if  so,  were  not  barratrous.    The  point  {»,  were 
they  unlawful?  Were  they  unauthorised?  If  so,  a  pretended 
intention  of  benefit  to  the  plaintiff  will  be  unavailing. 
But  decided  cases  put  the  question  beyond  all  doubt. 
In  M99$  y.  Byromj  6  Term  Rtp.  383,  it  was  determined, 
that  where  a  captain  took  Letters  of  Marque^  and  deviated 
from  his  voyage  to  cruize  for  prizes,  and  actually  took  one, 
and  carried  it  into  Bermuda,  and  there  libelled  for  the  bene-* 
fit  of  his  owners  and  himself,  but  soon  after,  his  own  vessel 
was  driven  on  shore  and  lost  there,  it  was  barratry  in  him^ 
and  on  that  ground,  a  recovery  was  had  by  the  owners  against 
the  underwriters. 

Cases  may  be  cited,  wherein  it  has  been  held,  that  a  no» 
payment  of  duties  by  the  master,  which  caused  a  seizure  of 
the  ship,  was  barratry. 

But  the  case  of  Earl  and  others  v.  Eowcrojiy  8  East*  126, 
et  seq,  I  think,  settles  the  present  question.  It  was  a  case,  in 
which  precisely  the  same  question  did  not  come  up,  as  came 
up  in  the  present  case,  but  the  governing  principles  of  it  are 
the  governing  principles  of  this  case.  It  was  an  action  brought 
against  the  underwriter,  *'  on  a  policy  of  insurance  dated  38th 
January  1804,  on  the  ship  Anabella,  at  and  from  Liverpool  to 
the  coast  of  Africa,  during  her  stay  and  trade  there,  and  to 
the  port  of  sale  in  the  West  Indies,  with  liberty,  to  exchange 
goods,  8cc.  and  the  plaintiff  averred  a  loss  by  the  barratry  of 
the  master."  The  great  question  in  the  case  was,  whether  the 
captain's  trading  at  an  enemy's  port,  by  means  of  which  the 
ship  was  captured  by  an  English  firigate,  and  condemned,  and 
so  lost  to  the  insured,  was  barratry?  It  was  very  ably  ar- 
gued, and  all  the  authorities  were  brought  up,  and  the  judg- 
ment was  rendered  against  the  underwriter.  It  is  a  pretty 
long  case,  and  I  shall  barely  cite  a  part  of  the  opinion  of  lord 
EUenb(Hrough,  in  which,  principles  are  laid  down,  which,  as 
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I  apprehend,  must  govern  the  present  case.  His  lordship 
says,  <<  it  has  been  strongly  contended  on  the  part  of  the  de- 
fendant, that  if  the  conduct  of  the  master,  though  criminal  in 
respect  of  the  state,  were  in  his  opinion  likely  to  advance  his 
owner's  interest,  and  intended  by  him  to  do  so,  it  will  not  be 
barratry.  But  to  this  we  cannot  assent:  for  it  is  not  for  him 
to  judge  in  cases  not  intrusted  to  his  discretion,  or  to  suppose 
that  he  is  not  breaking  the  trust  reposed  in  him,  but  acting 
meritoriously  when  he  endeavours  to  advance  the  interest  of 
his  owners  by  means  which  the  law  forbids,  and  which  his 
owners  also  must  be  taken  to  have  forbidden,  not  only  from 
what  ought  to  be,  and  therefore,  must  be  presumed  to  have 
been  their  own  sense  of  public  duty,  but  also,  from  a  conside- 
ration of  the  risk  and  loss  likely  to  follow  from  the  use  of 
such  means." 

Indeed,  in  the  case  of  Saloucci  v.  yohnson^  heretofore 
referred  to,  the  court  in  giving  their  opinion,  as  stated  by 
Marshall  in  page  303,  say,  that  a  ship  warranted  neutral,  must 
so  conduct  herself  as  not  to  forfeit  her  neutrality;  and,  that 
if  by  the  wilful  act  of  the  captain,  she  do  this  to  the  injury  of 
the  owners,  it  will  ammount  to  the  oflTence  of  barratry.'^  Park 
in  his  treatise  states  it  as  the  opinion  of  Mr.  Justice  Bullerin 
that  case,  ^'  that  if  the  act  of  the  captain  in  resisting  the  search 
of  his  ship  by  a  Spanish  vessel  at  sea,  had  been  a  forfeiture 
of  his  neutrality,  it  would  have  been  barratry." 

Thus  in  Great  Britain,  I  think,  this  question  is  settled.  - 
In  a  case  also,  before  the  Supreme  Court  of  Pennsylva- 
nia,  reported  in  2  Bmney^  574  to  581',  chief  justice  Tilghman 
gives  a  decided  opinion,  that  rescuing  a  vessel  is  barratry. 
He  says,  ^^  we  have  the  opinion  of  judge  Buller,  that  the  act 
of  a  neutral  master,  which  forfeits  his  neutrality,  is  barratry. 
It  has  not,  I  think,  been  contended  by  the  defendant's  counsel,^ 
that  a  rescue  is  not  unlawful.  On  that  point  I  agree  with  the 
opinion  of  judge  Washington,  in  Doederer  v.  The  Delaware 
Insurance  Company^  where  he  thus  expresses  himself:  ^^  That 
the  attempt  to  rescue  the  vessel,  was  unlawful,  and  afforded  a 
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ipfomofd  jurists,  And  bas  received  the  sanctixyi  of  the  com- 
9100  Uw  courts  in  a  variety  of  instances/'  He  adds  that  this 
doctrine  was  admitted  by  the  counsel  of  the  assured.''  ^'  Up* 
W  the  whole,"  says  chief  justice  Tilghman,  '^  my  opinion, 
^rmed,  indeed,  during  the  course  of  thi$  tiiaJ,  and  therefore, 
not  so  much  to  be  relied  on,  as  if  after  argvment  in  bank,  is 
that  if  a  rescue  was  committed,  it  was  an  act  of  barratry." 

My  opinion,  therefore  is,  that  there  ought  to  be  no  new 
trial. 

In  this  opinion  Mtchell  Ch.  J.  Sw^^  TrumJh^llf^AiMd^ 
Smithy  and  ^aMEcitn,  justices,  severally  concurred: 

Seeoe^  J.  It  is  cpn tended,  that  the  recapture  of  the  ves« 
fel  was  barratry,  apd  on  this  account  it  wfis  condeippeci^  and 
thus  a  loss  ensued  to  the  owners  by  this  wrong  act  qf  the  cap- 
tain. If  the  law  was  indeed  40,  that  the  rescue  of  th^  ves- 
$el  was  an  unlawful  act,  and  that  every  unlawful  act  of  the 
paster,  by  which  loss  ensues,  is  barratry,  then  the  insurefai 
lire  liable,  aside  from  another  consideration  which  I  shall  no- 
tice presently.  For  arguments'  sake,  1  admit  that  the  mast^ 
bad  no  right  to  rescue  the  vessel;  but  I  deny  th^  the  oonse* 
ifuence  is,  that  the  act  done  was  barratry. 

It  is  laid  down  by  a  writer  of  high  authority  in  the  oier* 
eantile  world,  that  ^'  non  omnis  naparci  cfilpa  est baraiari^sed 
solum  tunc  ea  dicitur  quanfh  c^fntnittitur  cum  prpeexisttf^  €Jy$ 
machinaiione  tt  dok  prmordinatp  ad  canm.  QasarcgU^  Sm* 

I. ».  ry. 

In  Phin  V.  The  JRoyal  Eocchange  Assurance  Compam^^ 
f  Term  Rep.  SQSj  it  is  laid  down  by  lord  Kenypn,  that  a  .devia- 
tion which  occasioned  the  loss  .of  the  ship,  although  a  wiUuf 
^e,  was  not  barratry,  unless  there  was  a  fraudulent  view  in 
the  captain  at  the  time.  The  case  was,  the  captain's  instrucf 
tions  were  to  proceed  directly  to  Jamaica;  the  ship  was  car* 
lied  o)Qt  pi  ^r  reckonii^g,  and  was  found  to  be  betwieen  thd 
Grand  Canary  and  Teneriffe.  Her  direct  course  to  Jamaica 
was  south-west;  but  he  bore  away  tp  ^anta  Crn^  F^ph  was 
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north-west;  she  was  there  embargoed^  and,  war  breaking  out 
betwixt  England  and  Spain,  she  was  made  a  prize.  The  prin* 
ciple  that  governed  in  this  and  all  other  cases  is,  that  if  the 
probable  consequence  of  the  thing  done,  is  not  to  endanger 
the  property  of  the  owners,  there  is  no  fraudulent  view,  no- 
thing criminal  towards  the  owners.  The  consequences  of 
going  to  Santa  Cruz,  ilrere  not  foreseen,  nor  could  be  conjec- 
tured with  any  probability  of  their  occurrence.  But  whenever 
the  probable  consequences  of  the  unlawful  act  done,  will  be  a 
prejudice  to  the  owners,  although  done  with  a  view  to  their^ 
benefit  as  well  as  his  own,  it  is  barratry.  This  is  deemed 
firaudulent,  or  to  use  a  more  appropriate  term,  criminal,  to« 
wards  the  owners. 

In  Moss  v.  Byroniy  6  Term  Rep.  379,  a  ship  chartered  for 
a  voyage  from  Liverpool  to  the  Bahamas  and  back;  on  the 
voyage  to  Liverpool  she  took  on  board  letters  of  marque, 
merely  to  entice  seamen  to  enter,  but  without  necessary  docu- 
ments to  give  them  validity;  the  master's  written  instructions 
were  to  sail  directly  to  Liverpool;  he,  however,  cruized  for ' 
prizes,  and  fell  in  with  an  American  and  plundered  her,  and 
then  captured  a  French  vessel  and  sent  her  to  Bermuda,  and 
followed  her  there  to  procure  her  condemnations  during  his 
stay,  his  ship  was  stranded  and  cargo  lost;  this  was  barratry* 
Because,  1.  The  plundering  the  American  was  prejudicial  to 
the  owners,  and  would  subject  them  to  loss.  The  cruising  for 
the  purpose  of  capturing  endangered  the  property  of  the  own- 
ers, by  felling  in  with  a  superior  force.  Every  cruiser  in  time 
of  war,  runs  a  risk  of  being  taken,  which  risk  is  foreseen. 
The  loss  of  the  vessel  and  car^o,  in  this  case,  was  not  impro- 
bable, from  such  conduct. — In  the  case  before  stated,  the  con- 
duct was  such,  that  no  probability  of  loss  could  have  been 
conjectured,  more  in  going  to  Santa  Cruz,  than  to  Jamaica* 

We  find  that  the  act  done  must  be  something  of  a  crimi- 

nal  nature  committed  against  the  owners*    The  case  of  Nutt 

V.  Bourdieu^  1  Term  Hep.  323,  demonstrates  that  an  unlawfiil 

act  as  it  respects  others,  not  owners,  does  not  constitute  bar- 
No.  XXIV.  SY 
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ratiy.  However  unlawful -it  was,  as  it  respects  the  captors  in  , 
the  present  case,  to  recapture,  yet  it  was  not  a  criminal  act 
towards  the  owners;  or  in  other  words,  the  tendency  of  the 
act  was  not  to  destroy  or  injure  the  property  of  the  owners, 
but  to  preserve  it  for  them.  It  may  be  criminal  enough  against 
the  captors  to  warrant  a  condemnation,  and  yet  not  be  crimi- 
nal, or  any  breach  of  trust  towards  the  owners;  Bat  on  the 
contrary,  it  was  done  for  their  benefit,  and  the  probable  con- 
sequences of  the  act  done  must  be  considered  as  beneficial. 
Ko  case  will  be  found,  i  trust,  in  which  it  has  been  held  to  be 
barratry,  where  the  act  done  was  done  for  the  benefit  of  the 
owners,  and  the  probable  consequences  were,  that  it  would  be 
beneficial  to  them.  I  do  not  mean  to  be  understood,  that  where 
the  act  done  is  with  a  view  to  the  benefit  of  the  owners,  it  may 
not  be  barratry,  if  the  act  is  unlawful,  and  the  probable  con- 
sequences are,  that  injury  will  follow;  or  the  act  is  attended 
with  great  hazard  to  the  property  of  the  owners,  and  by  that 
ha2sard  the  property  is  lost. 

It  has  been  determined,  in  England,  that  if  a  master  sails 
out  of  port  without  paying  duties,  in  consequence  of  which 
the  ship  is  forfeited,  this  is  barratry.  Now,  whether  this  was 
done  for  the  benefit  of  the  owners,  or  to  save  the  duties  to  him- 
self and  charge  them  to  the  owners,  does  not  appear;  ^  ^his 
kind  of  fi*aud  is  very  common  in  that  country,  it  is  most  like- 
ly this  was  the  real  fact;  it  is  direct  fraud,  and  of  course  bar- 
ratry. But  suppose  it  was  done  for  the  benefit  of  the  owners, 
yet  it  is  barratry.  It  was  a  breach  of  trust  in  him,  and  the 
natural  tendency  of  the  act  was  loss; — it  was  the  probable 
consequence  of  the  act. 

In  the.  case  of  Valejo  v.  Wheeler ^  C(nvp*  153,  where  the 
master  changed  his  course,  and  went  a  voyage  to  Guernsey 
for  his  own  benefit  only,  and  the  ship  was  lost,  it  was  held  to 
be  barratry.  This  was  criminal  to  the  owners;  for  without 
any  view  to  their  interest,  but  to  his  own  only,  be  endangered 
their  property,  as  every  voyage  does;  it  was  a  fi^ud  practised 
vpon  them* — ^But  it  ought  to  be  remarked,  that  she  was  not 
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lost  on  the  voyage  to  Gucrpeyi  but  after  she  returned,  and  ^vaB 
pursuing  her  voyage  as  directed  by  the  owners:  but  barratry 
having  been  committed,  the  insurers  were  liable.  So  in  the 
case  before  the  court,  if  it  was  barratry  to  the  owners,  that  is, 
a  crime  committed  against  them,  then,  if  the  British  had  not' 
retaken  the  vessel,  but  she  had  been  destroyed  by  the  perils  of 
the  sea,  or  tempest,  on  her  voyage  home,  the  insurers  would 
be  liable.  Can  any  person  conceive  they  would  have  been 
liable  in  that  case?  nay,  barratry  is  a  crime  punished  witk 
great  severity;  and  if  this  act  was  barratry,  then  the  master 
if  be  had  arrived  safe  in  port,  would  have  committed  a  crime 
worthy  of  punishment.  This  is  ai\  idea  wholly  inadmissible. 
It  is  true,  this  act  of  the  captain  turned  out  eventually  to  be 
against  the  interest  of  the  own^s,  by  the  interventioa  of  a 
re-capture,  an  event  not  foreseen,  or  probable;  at  any  rate, 
the  rescue  of  the  ship  had  no  tendency  to  produce  the  event. 

In  the  case  of  Phyn  v.  The  Royal  Exchange  Auurance 
Company^  7  Term  Rep<^  $05^  justice  Lawrence  says,  ^^  he  knows 
of  no  case  where  it  is  said,  that  the  act  of  the  captain  is  banra* 
try,  because  it  is  against  the  interest  of  the  owners:" — ^'  no," 
says  he,  "  it  must  be  done  whh  a  criminal  intent;" — ^and  no- 
thing can  be  clearer  than  that  this  criminal  intent  must  respect 
the  owner;  it  must  be  criminal  towards  them;  and  in  this  sense 
it  is  laid  down  by  the  whole  court,  that  to  constitute  barratry, 
there  must  be  fraud;  and  because  there  was  none  intended  in 
that  case,  the  court  held  that  there  was  no  barratry,  although ' 
there  was  a  wilful  deviation,  and  no  sufficient  reason  why  it 
was  made.  ^ 

Sometimes  we  find  it  laid  down,  that  it  is  njsver  barratry 
where  the  act  was  done  with  a  view  to  benefit  the  owners* 
The  jury  was  so  directed  by  the  court,  in  the  case  of  passing 
by  Marseilles  to  Genoa;  but  for  this  I  do  not  contend.  I  know 
the  courts  have  deteimlned  breaches  of  trust  to  be  barratry, 
where  the  act  done  was.  with  a  view  to  benefit  the  owners.  I 
would  not  then  be  supposed  to  rely  on  this  opinion,  in  the  fwe* 
sent  case: — and  no  man  can  read  several  of  tfo/e  reports,  with^ 
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eut  peiceiving  that  it  was  the  opinion  of  the  jadge  who  tried 
the  causes,  that  to  constitute  barratry,  the  act  must  be  done 
with  a  view  to  injure  the  owners,  or  at  least,  that  it  would  in- 
jure them.  In  the  case  of  Stamma  v.  Brown^  2  Striu  IITS, 
lord  chief  justice  Lee  says,  barratry  must  be  ex  makjtcio^  with 
intent  to  destroy,  waste,  or  embezzle  the  goods;  and  of  course, 
there  appearing  no  such  intent,  notwithstanding  the  injury 
done,  the  act  was  held  not  to  be  barratry.  A  deviation  he 
says,  with  a  view  to  bum,  sink,  destroy,  &c.  would  be  barra- 
try. 

But  I  do  not  rely  on  these  opinions,  though  frequently  to  be 
found;  for  I  admit,  that  although  the  master  has  no  such  object 
in  view  as  to  injure,  nay,  if  be  has  a  directly  opposite  object  in 
view,  viz.  to  benefit  the  owners;  yet,  if  he  does  an  illegal  act, 
the  natural  tendency  of  which  is  to  expose  to  risk  the  owners^ 
property  which  is  now  in  perfect  safety,  and  the  probable  con- 
sequences of  which'would  be  loss,  and  loss  ensues,  it  is  barra- 
try. On  this  ground,  the  case  of  Earl  v.  Rowcrofty  8  EoMt,  186, 
can  be  supported.  To  risk  a  trade  with  the  enemy  forbidden 
by  law,  on  a  coast  where  the  British  constantly  keep  their 
cruisers,  without  the  consent  of  their  owners,  and  where  there 
is  no  room  to  presume  any,  is  putting  to  great  hazard  their 
property.  This  may  well  be  considered  a  breach  of  trust, 
and  of  course  barratry^  Lord  EUenborougb,  in  pronouncing 
the  opinion  of  the  court,  observes,  "  that  a  disregard  to  laws 
by  the  master,  will  not  constitute  the  act  of  barratry,  unless 
they  were  such  laws  as  the  owners  relied  upon  his  observing.'' 
It  was  not  the  unlawful  act  of  trading  with  an  enemy,  that  of 
itself  rendered  it  barmtry,  for  it  would  not  have  been  so,  if 
the  owners  had  dlirected  him  so  to  do;  for  in  that  case  no 
fraud  or  imposition  would  have  been  practised  on  them;  but 
where  no  such  orders  were  given,  nothing  can  be  more  rea- 
sonable than  to  suppose,  that  they  relied  upon  it,  that  he  would 
not  enter  upon  an  unlawful  traffic  and  thus  expose  their 
property  to  such  imminent  danger,  which  was  safe  whOst  en* 
gaged  in  a  lawful  trade. 
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Is  there  in  this  case  such  a  presumptim,  that  the  owners 
relied  upon  it,  that  if  he,  being  neutral,  with  neutral  proper- 
ty only,  was  captured,  and  on  his  way  to  port  for  adjudication, ' 
where  experience  has  taught  us  there  is  so  much  risk  of  con* 
demnation,  he  would  not  embrace  an  opportunity  to  rescue 
their  property,  if  an  opportunity  presented?  Would  they  con- 
sider such  an  act  as  an  imposition  on  them,  and  a  breach  of 
trust?  If  it  is  not  to  be  thus  viewed,  it  is  not  barratry.  The 
universal  commendations  bestowed  by  owners  on  their  mas- 
ters, when  their  property  is  in  this  way  preserved,  and  the 
generous  rewards  that  are  frequendy  given  to  them  for  such 
acts,  demostrate  that  it  is  not  viewed  as  an  act  that  is  fraudu- 
lent, and  done  with  a  criminal  intent  towards  them* 

The  sense  of  mankind  is  better  learnt  from  such  trans- 
actions, than  from  any  metaphysical  disquisitions,  forever  un- 
satisfactory to  every  man  whose  mind  is  not  darkened  with 
scholastic  jargon. 

Had  this  vessel  arrived  safe,  would  it  have  entered  into  the 
mind  of  any  man,  that  this  transaction  was  ba]Tatry?,A  criminal, 
fraudulent  act,  and  a  breach  of  trust?  And  yet,  it  was  as  much 
so  as  if  she  did  not  arrive  safe.  The  true  criterion  is,  as  laid 
down  by  lordEUenborough,  that  if  the  act  done  was  an  unlawful 
act,  by  which  the  property  was  endangered,  and  such  an  one 
as  it  was  to  be  supposed  the  owners  had  confidence  would 
never  have  been  done,  of  which  they  could  not  approve,  it  is 
barratry;  for  it  is  an  imposition  on  them.  But  although  the 
act  is  unlawful,  and  although  the  property  is  already  in  great 
danger,  yet  may  probably  be  preserved,  if  the  act  done  is 
such  as  it  may  be  fairly  presumed  they  approve,  it  is  not  bar- 
ratry* If  any  man  can  conceive,  that  the  rescue  rf  a  vessel 
and  cargo  proceeding  to  port  for  adjudication,  belongs  to  the 
first  class,  he  will  consider  this  rescue  as  barratry;  but,  if  he 
believes  it  is  an  act  which  belongs  to  the  second  class,  how- 
ever unlawful  it  may  be,  he  will  never  deem  it  barratry.  If  a 
certain  conduct  in  a  master,  is  generally  viewed  by  mankind, 
and  especially  by  owners,  as  commendable,  and  meets  with 
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general  approbatioo,  it  would  be  a  strange  conclusion,  in  a 
particular  case,  to  suppose  such  conduct  in  a  master,  should 
in  that  case,  be  considered  a  firaud  upon  them,  and  an  act  of 
barratry.    I  appeal  to  the  numerous  plaudits  bestowed  upon 
such  conduct  by  owners,  so  often  to  be  found  in  news-papers. 
I  appeal  to  the  many  generous  rewards  bestowed  fior  such  con- 
duct.  Nothing  can  be  more  distant  from  the  thoughts  of  own- 
ers, than  to  condemn  it  as  fraudulent  and  barratrous*  It  is  the 
very  thing,  that  could  access  have  been  had  to  them,  they 
would  have  directed:  It  is  the  very  thing  their  hearts  would  have 
approved  of,  if  it  had  come  to  their  knowledge  before  the  re- 
capture.   Shall  they  now  be  permitted  to  treat  it  as  fraudu- 
lent, as  in  the  case  in  8  East?    On  the  ground  that  lord  El- 
lenborough  put  that  case,  it  is  to  be  presumed  that  the  owners 
disapproved  <rf  such  conduct,  because  it  was  unlawful,  and  of 
course,  it  was  a  fr^ud  upon  the  owners*  The  presumption  that 
the  owners  disapproved  of  that  conduct,  might  be  veryreasona^ 
ble,  knowing  that  the  trade  with  the  enemy  was  illicit,  and  espe- 
cially as  it  respected  the  articles  of  traffic.  The  owners  whose 
property  was  wholly  secure,  might  have  very  strong  objecdoas 
to  such  trade,  whereby  their  property  was  put  to  imminent 
hazard;  and  had  they  been  consulted,  would  have  forbidden 
the  act.    How  very  different  is  this  case?  The  property  was 
not  safe;  it  was  captured;  and  experience  had  taught  the  own- 
ers that  condemnation  frequently  followed  the  capture;  so  that 
the  hazard  of  loss  was  imminent.    This  act  delivered  the  ves- 
sel and  cargo  from  the  danger  which  then|impended  over  it*  A 
possible  and  remote  hazard  of  recapture  and  condemnation 
still  remained,  which  has  been  realiz^  in  this  case;  but  had 
the  owners  been  consulted,  the  presumption  is,  that  they  would 
have  sanctioned  the  act;  of  course,  no  fraud  could  be  prac- 
tised upon  them.    I  therefore,  consider  the  defendants  not 
liable  on  account  of  barratry* 

It  is  contended  that  whether  it  is  barratry  or  not,  it  is  a 
loss  against  which  the  insurance  is  made;  and  therefore,  on 
that  ground,  the  insurei's  are  liable.    It  will  be  remembered, 


643 

that  this  insurance  is  not  binding,  unless  the  warranty  of  the 
plaintiffs,  that  the  vessel  and  cargo  were  neutral,  was  com*- 
plied  with^  neither  is  it  binding,  unless  the  insured  take  care 
that  he  do  not  by  any  act  forfeit  his  neutrality;  if  he  does, 
the  policy  is  avoided,  and  there  can  be  no  recovery.  There 
is  no  evidence  but  that  this  property  was  neutral  property.  I 
shall  take  it  to  be  such;  but  I  hold,  that  there  was  a  forfeiture 
of  neutrality  by  the  rescue  of  the  vessel.  The  sentence  of 
condemnation,  on  that  ground,  is  conclusive  evidence  of  the 
fact  of  the  rescue;  and  thus  depends  upon  the  question,  are 
neutral  ships  bound  to  submit  to  visitation  and  search?  Oa 
this  subject  I  entertain  no  doubt  that  they  are; — all  I  contend 
for  is,  that  it  is  not  barratry. 

I  find  nothing  in  opposition  to  this  opinion  in  the  books, 
except  only,  an  opinion  expressed  in  the  case  of  Saloucci  v. 
Johnson.  It  must  be  admitted,  that  the  opinion  of  the  court 
was,  that  a  neutral  ship  is  not  bound  to  submit  to  be  searched. 
They  also  observe,  that  a  ship  is  not  bound  farther  than  to 
notice  the  law  of  nations,  and  not  the  particular  ordinances  of 
other  powers.  This  observation  is  doubtless  torrect;  and  the 
sentence  in  the  Spanish  court,  states  that  the  ship  refused  to 
be  searched,  and"  refused  with  force,  having  fired  on  the  Span- 
ish  ship,  contrary  to  the  Spanish  cruising  orders.  The  court 
seem  to  suppose,  that  it  wad  not  therefore,  by  the  force  of  the 
law  of  nations,  that  she  was  condemned,  but  because  she  vio- 
lated the  cruising  orders  of  Spain;  but  if  the  cruising  orders 
were  in  conformity  to  the  law  of  nations,  the  resistance  would 
be  a  forfeiture.  Th^  judgment  in  the  case  of  Saloucci  v.  jfohn^ 
son,  it  seems  to  me,  may  be  correct  without  adopting  the  opin- 
ion there  adopted  by  the  court,  that  a  neutral  is  not  obliged 
t9  submit  to  be  searched.  What  is  the  sentence  of  the  Span* 
ish  court?  That  she  had  refiised  to  be  searched,  and  resisted 
with  force,  having  fired  upon  the  Spanish  ship  conti'ary  to  the 
cruising  orders  of  Spain.  It  is  not  said  in  violation  of  her 
neutrality,  or  contrary  to  the  law  of  nations.  What  is  the 
evidence  which  we  have,  that  she  refused  to  be  searched,  &c.? 
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The  sentence  tells  us,  because  she  fired  upon  a' Spanish  ship; 
but  is  this  conclusive  evidence  of  a  breach  of  neutrality?  Does 
not  the  master's  answer  repel  the  conclusion,  that  being  hail- 
ed under  false  colours^  he  supposed  that  the  Spanish  ship  was 
a  Barbary  corsair?  There  is  nothing  in  the  sentence  to  con- 
tradict the  idea;  and  under  such  circumstances,  it  could  be  no 
breach  of  neutrality,  or  violation  of  the  law  of  nations.  AH  that 
is  said,  is,  that  it  was  contrary  to  the  Spanish  cruising  orders. 
What  they  were  does  not  appear  in  the  sentence;  and  if  they 
were  any  way  different  from  the  law  of  nations,  tbey  were 
not  binding  upon  neutrals. 

The  opinion  there  given  is  a  solitary  one.  AH  the  wri- 
ters that  I  have  seen,  recognise  the  right  of  search.  Grotius 
and  Bynkershock  speak  of  it  as  the  known  law  of  nations; 
and  it  seems  to  me  idle  to  say,  it  being  a  matter  of  force^  it 
may  be  resisted;  for  although  it  be  a  matter  of  force,  yet  it 
must  be  admitted,  that  it  is  lawful  force.  In  all  arrests  it  is  a 
matter  of  force;  but  to  admit  the  idea,  that  therefore,  the  offi- 
cer who  arrests  may  be  resisted,  would  be  to  introduce  con- 
fusion, and  subvert  all  regular  government. 

On  this  point,  Vattel,  a  writer  of  the  highest  authority,  is 
decided.  He  maintains  the  right  of  search  in  the  belligerent 
and  lays  it  down  as  incontrovertible  law,  that  a  nenrai  ship 
which  should  resist  such  visitation,  may  be  seized  and  con- 
demned on  that  account. 

In  the  case  of  Gar r els  v.  Kensington^  8  Term  Rep.  390, 
the  question  is  settled,  that  every  belligerent  cruiser  has  a 
right  to  visit  and  search  a  neutral,  and  that  resistance  to  it  is 
a  forfeiture  of  neutrality.  This  is  no  new  opinion,  adopted  to 
answer  a  particular  purpose,  but  one  that  isperfectly  conforma- 
ble to  the  ancient  and  most  approved  authors  on  maritime  law. 

Such  also,  is  the  decision  in  the  case  of  the  Maria  a  Swe- 
dish vessel,  reported  in  Marshall  on  Insurance  311.  VuL  1 
Rob.  Adm.  Rep.  287.  A  more  luminous  decision,  and  support- 
ed by  more  irrefragable  arugments,  I  do  not  remember  to  have 
seen.    I  conclude,  therefore,  that  the  belligerent  has  a  right 
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to  i^isit  aad  search,  and  use  the  foi^e  oec^aanry;  awl  it  bi^iig 
a  lawful  force,  it  cannot  be  lawfully  rcsistodi  ^nd  if  reti$Ced, 
it  is  a  forfeiture  of  neutrality,  and  a  good  ground  for  oondett* 
nation;  and  by  mearA  whereof,  the  insured  having,  by  their 
policy,  warranted  the  property  neutral,  and  by  their  own  aot 
forfeited  all  benefit  from  that  neutrality,  cannot  recovc^on  the 
policy. 

The  only  doubt  that  has  arisen  inmy  mind,  in  the  investi- 
gation of  this  sulgect,  is,  whether  the  right  ^  die  beUigerent 
extended  any  ferther  than  to  visit  and  search;  provided  no 
property  mis  found  but  neutral  property,  and  the  attempt  to 
send  into  port  was  of  course  unlawful.  In  such  case  the  point,' 
lio wever,  was  adjudged  in  the  case  of  Garrek  v.  Kemnigiony 
which  was  the  case  of  a  ship  with  neutral  property,  daptvred 
and  sent  into  port  for  atljudication,  and  rescued  from  the  pris^ 
master  and  seamen,  put  on  board  by  the  master  and  crew  0f 
the  capturing  ship,  and  again  recaptured;  and  for  thi$  fescue 
the  ship  and  cargo  were  condemned*. 

There  is  a  point  of  light,  in  which  I  will  endeavour  to 
place  this  case,  which,  I  apprehend*  will  demonstrate  that  the 
insurers  are  not  liable;  that  although  the  conduct  of  the  mas'* 
ter  in  rescuing  this  vessel  might  be  considered  as  barratry  in 
other  cases,  it  could  not  be  such  in  this  case,  as  to  render  the 
insurers  liable.  What  is  the  barratry  in  this  casef  It  is  agreed 
it  was  the  rescue  of  the  vessel;  thus  forfeiting  the  benefit  of 
neutrality,  by  which  means  the  vessel  was  condemned*  The 
ground  taken  then  is  this;  the  masters^  conduct  was  such,  that 
he  forfeited  the  benefits  of  neutrality.  This  was  an  unlawful 
act,  and  the  very  one  by  which  the  owners  lost  their  property; 
and  of  course,  hsrratry.  It  is  on  this  ground  that  it  is  coo- 
tended,  and  it  is  -the  only  ground  upon  which  it  can  be  coo* 
tended  that  the  insurers  are  liable.  We  will  for  a  moment  ad* 
vert  to  the  policy.  Upoh  what  condition  do  the  insurers  war- 
rant against  the  hazards  mentioned  in  the  policy?  on  this,  that 
the  insured  warrant,  that  their  vessel  and  c^rgo  are  neutral,  aad 

that  nothing  shall  be  done  that  shall  finE'feit  that  Mutrality;  fisr 
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l&is  U  implied  in  «U  wananties,  that  the  property  h  nentiti; 
and  if  an  act  is  done  that  forfeiu  this  aeutralityy  ihe  insurers 
are  discharged.  And  here  the  very  thing  is  done,  viz:  the  res- 
cue of  the  vessel^  which  forfeite  the  benefits  ef  neutrality;  and 
thus,  the  insurers  are  discharged.    The  same  thing  which  it 
is  contended  is  barratryt  and  snl^ects  the  insurers^  is  the  very 
thing  which,  by  the  policy,  it  is  agreed  shall  discharge  the  in- 
some.    What  is  the  Inguage  of  the  policy  in  the  mouths  of 
the  parties?  ts  ft  not  this;  say  the  Insurers  to.  the  insured,,  we 
will  subscribe  the  poKey  and  insure  against  die  hazarcb  there 
named,  provided  you  will  engage  that  the  ship  and  her  cargo 
is  neutral,  and  that  no  act  shall  be  done  which  forfeits  her 
neutrality.    The  insured  answer  to  this,  we  agree;  and  die 
insured,  accordingly,  engage  in  the  policy,  that  if  any  act  is 
done,  which  ia  a  forfeiture  of  the  vessels^  neutrality,  they  will 
have  no  claim  against  the  insurers.    An  act  is  done  which  is 
a  forfeiture  of  neuirabty;  yet  the  insured  claim  against  the 
insurers;  because  they  say,  that  this  act  is  barratry,  against 
which  die  insurers  insuredf  or  in  other  words^  it  is  true  we 
agreed  never  to  call  upon  you,  if  a  certain  event  took  place* 
That  event  has  taken  place,  and  we  call  it  barratry,  and  you 
are  liable*    Nothii^  can  be  more  absurd  than  to  suppose  the 
parties  contemplated  the  forfeiture  of  neutrality,  as  the  barra- 
try  insured  against;  for  thia  would  be  to  suppose,  that  they 
had  agreed  that  the  insurers  should  not  be  liable^  if  there  was 
a  forfeitm^  of  the  neutral  character;  and  at  the  saase  time 
agreed,  that  in  that  event,  they  should  be  hoMen.    From  the 
nature  of  these  warranties,  on  the  part  of  the  insured,  they 
are  conditions  precedent.    No  liability  attaches  on  the  insir- 
rers,  unless  these  warranties  are  sacredly  performed.    It  was, 
therefore,  absolutely  necessary,  that  the  vessel  and  cargo 
should  be  neutral,  and  that  this  neutral  character  be  preserved, 
or  the  insurers  wei*e  not  liable.    The  language  of  the  policy, 
most  manifestly  is,  in  the  mouth  of  the  insurers,  if  you  the  in- 
sured, warrant  the  vessel  and  cargo  to  be  neutral,  and  that  she 
shall  preserve  her  neutral  character,  we  insure  against  barra- 


trjr;  bmifyott  do  orH  do  this,  we  wall  Jiot  be  tiftVle*  T«thifi 
the  insured  agree,  and  put  it  on  that  ground^  tbat  ship  aid 
cargo  are  neutral,  and  wOl  preserve  a  neutral  character^  Oan 
it  be  conceived,  that  when  she  forfeits  her  neutral  chuaeler, 
this  is  the  barratry  insured  agains|}  If  it  is,  then  the  law  is  so, 
that  the  terj  act  which  releases  &e  iasuieia  frqmall  liabiUtjry 
is  the  act  which  rendera  them  liable. 

Brainardf  J^  concurred  in  the  opinion  of  judge  RenH* 

New  trial  not  to  be  granted. 


ScTPREVK  Court  ov  Pewnstlvavia.     1817. 
Thi  Farmers  andMnkamc'9  Bmk,  vs.  Wm.  Wp  SmM. 

The  Act  of  Anemblj  of  March,  18 1 2  is  a  Bankrupt  Law,  and  is  no  in« 

4xf  the  Constitution  of  the  United  States. 


Tifffhfium^  Ch.  J.  I  agree  with  the  counsel  Cor  the  plam-^ 
tiflf  in  considering  the  act  of  assembly  00  which  the  qyeslion 
in  this  case  arises,  as  a  bankrupt  act.  Such  it  certainly  is, 
in  its  nature,  althoi^h  confined  in  its  operation  to  a  particular 
part  of  the  state.  It  has  the  leading  features  of  a  bankrupt 
law,  the  discharge  froas  all  debts  in  consideration  of  the  sur- 
vender  of  all  the  property  of  the  debtcnr;  and  it  possesses  the 
details  usually  found  in  bankrupt  laws  for  carrying  the  main 
design  into  eflE^.  The  Yaltdity  of  this  law  is  contested  as 
violating  the  Constitution  of  the  United  States  in  two  r^apects^ 
lst«  In  assuming  a  power  which  has  been  exchuiveh/  vested 
in  the  coiigress  of  the  United  States.  3d.  In  impairing'  the- 
^hHgiUhn  of  contracts  J  contrary  to  the  express  prohibition  of 
the  10th  section  of  the  1st  article  of  the  Constitution. 

1.  Congress  has  power  *^  to  establish  uniform  laws  on  the 
subject  of  bankruptcies  throug^iout  the  United  States."  (Art... 
1 .  Sec.  8i)  Hence  it  is  contended,  that  no  stato  has  power  tp 
pass  a  law  on  the  subject  of  bankruptcy. 
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-Thf  r*  would  I*  great  strength  hi  this  argiitiient  if  con- 
gress had  exercised  ihcir  power  by  passing  a  batiknipt  law, 
beeause  then  the  tinitonnity  which  they  were  aothoriaed  to 
estabKsh  would  be  broken  in  upon  by  the  act  of  an  individual 
sUte. 

But  it  is  to  be  conskiered,  whether  the  power  of  congress 
is  exclusive  even  when  they  do  not  think  proper  to  exercise  its- 
tor  thus  the  matter  is  at  present  circumstanced.  Antecedent 
to  the  adoption  of  the  Federal  Constitution,  the  power  of  the 
Mveral  states  was  supreme  and  unlimited.  It  follows  there- 
fore, that  all  power  not  transferred  to  the  United  States,  re* 
mains  in  the  states  and  the  people,  according  to  their  several 
constitutions.  This  wouM  have  been  the  lound  construction 
of  die  constitution  without  amendment.  But  the  jealousy  of 
tb6se  who  feared  that  the  federal  government  would  absorb 
all  the  power  of  the  states,  caused  it  to  be  expressly  recog- 
nised in  the  1 1th  and  12th  Artkles  of  Ameadment.  Suppo- 
aing  then  that  there  has  been  ceded  to  congress  the  exclusive 
power  to  regulate  the  subject  of  bankruptcy,  whenever  they 
shall  think  it  expedient  to  exercise  it,  is  it  to  be  inferred  that 
the  states  have  debarred  themselves  from  all  exercise  of  pow- 
er  on  the  same  subject  ^irben  congress  do  not  think  it  expedi- 
ent to  act?  I  can  perceive  no  just  ground  for  the  inference. 
The  exercise  of  this  power  by  the  states  under  such  circum- 
stances, could  have  no  interference  with  the  power  delegated 
to  congress,  and  it  would  prevent  a  situation  of  things  very 
ill  suited  to  the  commercial  habits  of  many  of  the  states.  For 
such  are  the  hasards  to  which  those  who  engage  in  trade  and 
commerce  are  unavoidably  exposed,  that,  I  believe  it  has  been 
found  necessary,  in  aU  commercial  countries,  to  relieve  the  un- 
fortunate from  the  burthen  of  Uieir  debts,  upon  the  surrender 
of  all  their  property^  There  seem  to  be  but  three  cases  in 
which  the  several  states  have  no  power  to  legislate. 

i  •  When  they  are  expressly  prohibited* 

S.  Where  exclusive  power  is  expressly  vested  in  the 
United  Staled. 


^     3.  Wk«relbepow«rTe8todtntbe0wt«dS«alec,i8iaits 
oalure  czclusiTe. 

Tlie  sabjecl  of  faaakruptey  does  not  Ml  witbia  the  irM 
or  second  of  these  caaeai  and  if  it  bib  within  the  third  it  i* 
only  during  those  times  in  which  Congress  exercise  their  pow- 
er on  the  same  sobject.  The  stales  sire  noCio  be  divested  of 
their  power  by  inference,  unless  the  infermoe  be  ineYitable. 
Now  that  is  not  the  case  here*  On  the  contrary  the  power 
contended  for  on  behalf  of  the  states,  is  in  perfect  haresooy 
ilrith  ihe  poww  granted  to  congress;  a  power  to  legislate  on  a 
subject  of  mceuitjfj  al  a  tite  when  congress  do  not  think  it 
expedient  to  act. . 

I  dunk  the  Constitution  has  received  a  praciical  eon* 
struction  on  this  point,  although  I  know  that  the  weighty 
opinion  of  judge  Washington  has  lalriy  been  pcoaonnoed  to 
the  contrary.  Gotden  v.  Princt^  5  HaU»  SQSU 

But  to  that  opinion  is  opposed  the  Strang  a^gpowit  of  this 
Supreme  Court  of  lfew*York,  in  Xie jf^yslefs  va«  Tan  Jynm,  in 
which  it  was  adopted  as  a  printiple  that  incases  where  power 
is  aiBmatirely  vested  in  coi^;ress,  and  not  expressly  taken 
away  from  the  states,  they  nay  go  on  to  legislate  uatii  their 
laws  come  in  coDision  with  tha  nets  <tf  eangress*  By  /^rocii- 
oof  cMwIrsdisfi  however,  I  do  not  mean/iMficpa/  decision,  but 
practice  sanctioned  by  general  consent. 

In  the  same  section  of  the  Constitution  fifom  which  con-  / 
giess  derive  their  power  toestaibUsh  an  unifiirmaystem  on  the 
siut>|ect  of  bankruptcies,  they  have  also  given  to  them  the  pow- 
er of  fixing  the  standardof  weights  and  measures.  This  they 
have  never  done,  but  the  states  have  regukled  them  at  their 
pleasure,  and  I  believe  wilhoot  question.  In  the  same  section 
alio  there  is  granted  to  coo^oesa  the  power  to  provide  ibr  or- 
ganixmg,  nnning,  and  disciplining  the  militiat  and  yet  all  the 
states  have  passed  laws  on  those  stilyscts^  much  to  the  public 
benefit,  and  in  harmony  widi  the  Aeu  of  Congress.  From  all 
these  considerations,  although  I  will  not  say  that  a  case  ad- 
mits of  no  <k>ubt  in  which  men  of  great  talents  have  dlAndy 
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prohibited  ezpieMly  by  the  Constitiitioii;  bcctiiee  to  say  {^ 
least  of  it,  it  would  be  setting  a  very  bad  example. 

But  it  may  be  asked  by  wiiat  rule  shall  the  meaning  of 
these  words  iwipairing  the  ob&gaiion  of  contracts  be  restricted 
or  limited  if  they  are  not  taken  in  their  full  extent.  1  confess 
that  to  lay  down  a  rule  Which  wouM  decide  all  cases  appears 
to  me  to  be  very  difficult,  perhaps  impossible.    We  may  be 
certain  that  particular  cases  are  not  within  the  meaning  of  a 
law,  without  being  able  to  enumerate  all  the  cases  that  are 
within  it.    To  attempt  such  enumeration  is  unnecessary  and 
dangerous,  lest  some  should  be  omitted.    It  is  safe  lo  decide 
on  each  case  as  it  arises.  It  is  probable  that  so  fiatr  as  respects 
contracts  between  individuals,  the  principal  mischieb  which 
the  convention  meant  to  remedy,  were  those  which  arose  from 
tender  lawe^  and  laws  by  which  creditors  who  sued  for  their 
debts  %»ere  compelled  to  take  property  upon  an  afprm»emen$* 
Tender  laws  are  expressly  mentioned,  yet  they  would  have 
been  included  in  the  general  words,  for  they  certainly  alter 
the  obligation  of  the  contract.    Laws  of  this  kind  impair  the 
contract,  by  giving  an  advantage  to  the  debtor,  without  any 
consideration  in  favour  of  the  creditor.    Bankrupt  laws  are 
essentially  diflferent.    They  aflbrd,  in  many  instances,  advan- 
tages to  both  debtor  and  creditor.    The  debtor  b  discharged 
on  condition  of  surrendering  his  property  without  delay  for 
the  benefit  of  his  creditors.    The  creditor  is  often  a  great  lo- 
ser, but  he  is  sometimes  a  gainer  by«the  means  which  are  <^ 
fered  him  of  compelling  the  debtor  to  a  full  discovery  of  his 
pioperty,  and  obtaining  po^ession  of  it  more  quickly  than 
irf  the  usual  course  of  law.    The  bankrupt  System  has  been 
adopted  in  countries  the  most  tenacious  of  the  rights  of  cred^ 
itors,  of  which  England  and  Holland  are  examples:  so  that 
without  straining  it  might  be  considered  as  an  excepted  cascu 
whep  laws  impairing'  the  obRgation  of  contract  were  mentioii- 
ed.    So  it  seems  to  have  struck  both  individuals  and  public 
liodies  about  the  time  of  the  adoption  of  the  Federal  Consti^ 
tution.    I  well  remember,  that  very  soon  after  its  adoption, 
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the  subject  wf  s  lyrovght  b^fqre  the  kgUbtiirf  of  l|aryk«4f 
upon  the  petition  pf  9^  gentUmao  wbp  pr?ye4  lo  be  di^qh^irg^d 
froo  bi^  debt^f  on  Xh^  ^urr^nder  q(  bi9  property  for  tb«  bene- 
fit of  bia  creditQrs*  Several  members  of  \}x^\.  legisl^ti^r^  h%A 
be^a  in  the  QOQVQntion  by  wbicb  ^h?  QonstitmiQD  bad  b^^l^ 
recently  formed.  Doubts  were  entertained  as  tp  (be  ri|(bt  of 
the  state  to  pass  the  law.  But  the  prevailing  opinion  was  in 
favour  of  the  right,  and  the  petition  was  granted.  From  that 
time  to  this,  Maryland  has  been  in  the  habit  of  making  such 
laws.  I  am  not  exactly  informed  ho w)many  other  states  have 
followed  her  example,  but  I  understand  that  Rhode  Island  and 
New- York  are  among  the  number.  Judicial  decision  is  not 
wanting  in  favour  of  such  right.  Judge  Washington,  as  I  have 
mentioned,  is  against  it.  The  Supreme  Court  of  New- York 
were  for  it  in  the  case  of  Penniman  vs.  Mei^a.  9  Johns.  32i»* 
This  court  has  never  decided  directly  upon  the  point,  but  they 
have  discharged,  without  ball,  where  persons  have  been  sued 
here  who  had  been  discharged  from  the  obligation  of  their 
contracts  by  laws  of  other  states.  I  refer  to  the  cases  of 
HlUiardet  alv.  Greenleaf.  5  Btnn.  336,  in  a  note,  and  Boggs 
V.  TeacAle.  5  Binn  332.  We  are  now  called  upon  to  decide  whe- 
ther an  act  of  assembly  of  this  commonwealth  be  void  because 
of  its  violating  the  Constitution  of  the  United  States.  That 
this  court  possesses  the  power,  and  that  it  is  bound  in  duty  to 
declare  a  law  void  when  it  violates  the  Constitution  of  this 
state  or  of  the  United  States,  has  not  been  denied  by  the  coun- 
sel for  the  plaintiffi  It  is  a  point  on  which  I  am  well  satisfied, 
but  at  the  same  time  it  is  certain  that  it  is  a  powet  #f  high  res- 
ponsibility, and  not  to  be  exercised  but  in  cases  free  from 
doubt.  Such  has  been  the  opinion  frequently  expressed  by^ 
judges  of  the  highest  respectability,  in  difTerent  states,  and. 
sanctioned  by  the  Supreme  Court  of  the  Onited  States.  1 
will  not  pretend  to  say  that  the  meaning  of  that  part  of  the 
Constitution  on  which  this  question  arises  is  clear^  but  I  may 
safely  say  that  it  is  doubtfuL  According  to  the  established  prin- 
ciples of  construction,  therefore,  in  doubtful  cases,  1  am. of 
No.  XXIV.  4  A 
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q>inion  that  the  law  of  the  »Ute  i»  vaBd.    It  foUows  that 
judgment  should  be  entered  for  the  defendant. 

I  am  authorized  to  say,  and  I  say  it  with  pleasure,  that 
my  brother  Duncan  is  of  the  same  sentiment  as  the  rest  of  the 
court,  although  he  gave  no  formal  opinion;  not  having  heard 
the  argument. 


b^STRUCnONS  FOR  EXECUTING  A  COMMISSIOIV. 

1.  The  commission  may  be  executed  by  any 
of  the -commissioners,  without  the  others,  but  all  the  commis* 
sioners  should  have  notice  of  the  time  and  place  of  execut- 
ing it. 

3.  Friar  to  the  execution  of  the  commission  the  cooi- 
missioners  must  take  the  following  oath,  which  may  be  ad- 
ministered by  any  person  authorised  by  law  to  administer 
oaths,  viz* 

^<  You  shall,  according  to  the  best  of  your  skill  and  know- 
ledge, truly  and  faithfully,  and  wjthout  partiality  to  any  or 
either  of  the  parties  in  this  cause,  take  the  examinations  and 
depositions  of  all  and  every  witness  and  witnesses  produced 
and  examined  by  virtue  of  the  commission  about  to  be  exe- 
cuted by  you  upon  the  interrogatories  now  produced  and  left 
with  you,  so  help  you  God." 

Get  a  certificate  that  the  person  who  administered  the 
oath  is  qusf}ified  by  law  so  to  do. 

3.  In  case  the  commissioners  think  necessary  to  employ 
a  clerk,  the  following  oath  must  be  administered  to  him  by 
one  of  the  oommissioners,  viz. 

^^  You  shall  truly,  faithfully,  and  without  partiality  to  any 
or  either  of  the  parties  in  this  cause,  take  and  write  down, 
transcribe  and  engross  the  depositions  of  all  and  every  wit- 
ness and  witnesses  produced  before  and  examined  by  the 
commissioners  or  any  of  them,  about  to  be  executed,  as  far 


555 

forth  as  you  are  directed  and  employed  by  the  said  commis- 
sioners or  any  of  them  to  take,  write  down,  or  engross  the 
said  depositions  or  any  of  them,  so  help  you  God." 

4.  When  the  commissioners  are  sworn,  they  will  exa* 
mine  the  witnesses  separately  upon  interrogatories  annex^ 
to  the  commissions,  and  will  first  administer  to  them  the 
following  oath: 

*<  You  are  true  answer  to  make  to  all  such  questions  as 
shall  be  asked  you  upon  these  interrogations  without  &vour 
or  affection  to  either  party,  and  therein  you  shall  speak  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help  you 
God."     • 

5.  This  oath  being  administered,  the  general  state  or  ti- 
tle of  the  depositions,  preparatory  to  the  examination  of  the 
witness,  must  be  drawn  up  in  thb  following  manner. 

^*  Depositions  of  witnesses  produced,  sworn  and  exanr- 
ined  on  the  day  of  in  the  year 

by  virtue  of  a 
commission  issued  out  of  the 

to  us  directed  for  the  examination  of 

witnesses  in  a  certain  cause  there  depending 
and  at  issue  between  Plaintiff     and 

Defendant     on  the  part  and  behalf  of  the  as  fol- 

lows:" 

6.  Inmiediately  under  this  title  must  follow  the  name, 
place  of  abode,  addition  and  age  of  the  witness,  thus: 

«'A.B.  of  aged 

years  and  upwards,  being  produced,  sworn,  and  exanuned 
in  behalf  of  the  in  the  title  of  these  deposi- 

tions named,  doth  depose  as  follows,  viz.  First— ^To  the  first 
interrogatory  he  saith,  &c."  (go  on  with  the  witnesses  an* 
swer.)  "  Secondly. — ^To  the  second  interrq^tory  he  saith, 
8cc."  and  so  on  throughout.  If  he  cannot  answer,  let  him 
say  ^^  That  he  knowelh  not." 

7.  If  there  be  any  cross  interrogatories,  the  witness  will 
go  on  thus: 


\*Y%   >  Coinmiiisidiiefft/^ 


ind  BA  00  throughout. 

B.  Wh^a  the  witneto  ba«  flhish^d  bis  d^positloo  l«l  hifli 
siiiVtribft  it,  and  the  toiAttiisaioners  will  ttniff  bs  foUowst 

A. 
C, 
E-FJ 

tf  the  deposition. consists  of  more  than  one  sheet,  the 
commissioners  should  set  their  names  in  the  margin,  or  at  the 
ibot  of  each  half  sheet«-«and  so  on  with  the  next  witness. 

t*he  papers  marked 
and  which  are  annexed  to  the  commission, must  be  endorsed  by 
those  of  the  commissioners  who  execute  it,  in  this  manner. 

**  At  the  execution  of  a  commission  for  the  examination 

of  witnesses  between  plaintiff    and  defendant 

this  paper  writing  was  produced  and  shown  to  and 

by  him  deposed  unto  at  the  time  of  his  examination  before 

A.  B.") 

C.  D.  y  Cotts." 

E.  fJ 

Wheti  the  witnesses  IBM  ^tamined,  their  depositions  are 
to  be  feirly  copied  on  paper,  after  which  the  t^MtitliiMiOti  most 
be  U)Uft  indorsed: 

*^  The  execution  of  thb  commission  appears  in  certain 

scbedtiles  hereto  antieied. 

A.B.*) 

C.  D.  Y  Commissioners." 

E.  F.J 

The  depositions  must  be  annexed  to  the  commission,  and 
then  the  commission,  interrogatories,  and  depositions  must  be 
folded  into  a  packet  and  bound  with  tape.  The  commission- 
ers set  their  seals  in  the  several  meetings  or  crossings  of  the 
tape^  endorse  their  names  on  the  outside,  and  direct  it  t6  the 
clerk  of  the  court  firom  which  the  commission  issued. 

*Wben  the  commission  is  thus  executed,  made  up,  and  di- 
rected, it  must  be  delivered  by  one  of  the  commissioners,  per" 

^  This  is  necessftiy  onlj,  it  is  believed,  in  the  stats  of  New-Tork. 
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nnmlfyj  to  Mwt  person  who  is  comii^  t6  iht  place  whtre  it 
is  to  be  delivered,  and  who  must  be  able,  on  his  arrival,  to  make 
the  folfowing  oath  before  one  of  the  judges: 

^  That  he  received  the  same  froib  the  hands  of  A.  B.  one 
of  the  cotemisStoners,  and  that  it  hath  not  bten  altered  or  open- 
ed since  he  so  received  it*'' 

(Or  it  may  be  delivered  to  the  ooort  by  one  of  the  com- 
missioners.'^) 


TItE  LAW  MAlttTlMlB. 

An  Arffumenij  in  Behalf  of  a  Bill  to  Ascertain  the  Juris^c^ 
tion  of  the  Admiralty  in  ~the  Hotise  of  Lords. 

•    BT  SIR  LBOLINI^  JBNKINS. 

MtLohM) 

It  is  with  the  ^eatest  disadvantages  imaginable,  that  I 
do  appear  before  your  Icwdships,  since  it  is  expected  that  I 
should  sapport  a  bill,  which  my  lord  chief  justice  Vaughan 
has  represented  to  be  against  the  common  law,  and  a  flat  con- 
tradiction to  several  statutes;  for  I  have  not  only  the  infinite 
want  of  his  learning!  reason,  and  experience,  but  I  am  to  go 
put  tt  tay  own  profession;  I  am  to  expect  no  aids  irom  the 
civil  law,  but  am  to  make  out  what  I  shall  offer  to  your  lord- 
ships, by  the  pecaliar  law  sad  practice  of  this  kingdodl. 

However,  since  his  royal  highness  expects,  and  your 
lordships  are  pleased  to  command,  that  1  should  lay  before 
you  what  1  have  to  siiy,  I  shall  do  it  with  all  submission  pos- 
Bible  to  your  lorddiips,  and  with  that  defore&ce  which  I  owe 
to  the  person  and  judgment  of  my  ford  chief  justice. 

My  fold  cUef  justice  was  pleased  to  begin  his  argument 
with  three  statutes;  I  shall  not  need  to  recite  or*repeat  them, 
ydar  IcMrdships,  .1  doubt  Jiot,  remembering  the  words  and  pur- 
port of  them  very  exactly.  But  I  must  crave  leave  to  speak 
to  that  which  was  observed  upon  them. 
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The  learned  chief  justice  was  pleased  to  say,  that  thej 
were  the  foundation  of  the  admiral's  jurisdiction;  but  with 
submission  to  his  lordship,  I  do  conceive  the  jurisdiction  of 
the  admiral  was  founded  long  before.  For  those  statutes  iai« 
ply  not  only,  that  there  was  such  an  officer,  but  that  he  had 
such  a  jurisdicUon,  in  Edward  IlL's  time,  long  before  this  sta- 
tute, intending  no  more  but  to  reduce  him  to  that  standard. 

That  there  was  such  an  officer  in  Ed.  III.'s  time  having 
a  jurisdiction  in  maritime  causes,  I  will  produce  to  your  lord* 
ships  a  copy  of  a  roll  in  the  Tower;  'tis  the  patent  of  Robert 
de  Herle,  wherein,  1.  He  has  his  jurisdiction  set  out  to  him 
as  to  certain  causes  that  is  maritime.  3*  Over  certain  persons, 
viz.  seafaring  men.  3.  His  law,  whereby  he  is  to  govern  him- 
self, j^roi//  de  jure  et  juxta  kgem  maritimam;  which  we  say, 
are  the  laws  of  Oleron,  the  constitutions  of  the  admiralty,  and 
the  imperial  civil  law. 

In  the  12  Ed.  III.  there  is  another  roll,  dearticuSs  super 
juihtSjiiC.  1.  For  the  carrying  on  of  the  proceedings,  and 
re-establishing  that  judicature  that  his  grandfather  Ed.  I.  and 
his  council  had  ordained,  for  the  preservation  of  his  sove- 
reignty and  admiralty  in  the  seas.  2.  The  interpreting,  de* 
claring,  and  asserting  those  laws,  which  his  predecessors  had 
made  for  seafaring  men;  which  laws  (says  the  record)  were 
corrected  and  published  by  Richard  I.  coming  from  the  Holy 
Land. 

There  is  a  third  Record  mentioned  in  my  lord  Coke  and 
Mr.  Shelden,  de  Superioritate  Marisy  which  imports,  at  least, 
these  two  things. 

1.  That  there  were  dien  (22  Ed.  I.)  Maritime  Laws, 
Statutes,  and  Ordinances,  and  Defences  in  being. 

2.  That  the  admiral  had  then  all  mannei^  of  cognisance, 
haut  et  basse  justice^  upon  all  facts  that  might  appertain  to  the 
sovereignty  of  the  seas. 

This  record  has  the  countenance  of  22  Ed.  L  22  Ed.  II. 
which  was  1294;  and  the  13  Ric.  II.  which  was  Anno  1389. 
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That  whicb  I  conceive  is  a  ^natural  inference  from  these 
three  records  put  together  is  1 .  That  the  admiral  was  then  in 
possession  of  a  jurisdiction  over  maritime  persons,  and  in 
maritime  causes,  and  that  he  had  all  power  and  coertion,  nay, 
of  life  and  limb,  within  his  jurisdiction;  for  so  the  words  haut 
justice  does  imply,  and  it  continued  in  him  till  the  28th  of 
Hen.  VIII. 

3.  That  the  causes  we  humbly  contend  for,  are  so  many 
species  of  maritime  causes,  though  they  may  have  some  cir- 
cumstances in  them  done  upon  the  land,  and  are  so  reputed  by 
all  nations;  and  are  every  where  adjudged,  not  by  the  munici- 
pal or  ordinary  law,  of  the  land,  but  by  a  law  peculiarly  adapted 
to  the  nature  of  those  causes.  Causes,  my  lords,  I -say,  which 
have  no  rules  for  them  in  the  common  laws,  but  have  been  al- 
ways adjudged  in  the  admiralty  courts  as  properly  belonging 
to  that  jurisdiction. 

5.  That  these  statutes  ^e  capable  of  interpretation,  that 
may  preserve  to  the  common  law  all  its  just  pretensions,  and 
yet  leave  the  admiral  in  possession  of  all  these  causes  which 
are  properly  his,  and  which  he  desires  may  be  declared  to  be 
his  right. 

1  hope,  my  lords,  I  may  take  leave  to  measure  maritime 
causes,  by  the  same  rules  and  reasons  that  we  do  other  dis- 
tinct classes  and  species  of  causes;  the  mere  locality  does  not 
make  a  cause  maritime,  but  the  analogy  that  this  species  has 
with  others:  For  it  was  observed  yesterday,  that  the  sealing 
of  a  bond  or  lease  super  altum  mare,  would  not  make  it  cogni- 
sable in  the  admiralty;  I  submit  it  to  your  lordships  then,  whe- 
ther the  sealing  of  a  charter-party  to  go  from  London  to  Lis- 
bon, can  make  the  cause  a  land  cause;  since  the  main  scope 
of  the  charter-party  is  to  be  performed  on  the  sea,  and  nothing 
of  the  undertaker's  business  is  to  be  performed  upon  the  land; 
and  therefore  by  a  parity  of  reason,  that  case  ought  to  be  cog- 
nisable in  the  admiralty,  and  not  at  common  law. 

So  that  it  is  the  law  only  that  makes  the  provision,  and 
is  decisive  in  the  case,  and  is  to  determine  whether  the  cause 
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he  mftritiiiie  or  not.  ^od  if  it  be  iDquiredi  whether  there  be 
a  breach  of  charter-party,  by  not  coining  in  4ue  time  to  the 
port  designed,  by  taking  a  wrong  course,  or  by  not  deKvering 
and  keeping  the  goods,  be  a  maratime  cause;  we  say,  with 
submission,  that  it  is,  because  the  maritime  law  does  deter- 
mine when  any  thing  of  iault  or  neglect  shall  be  imputed  to 
the  master,  or  when  he  shall  be  excused,  as  in  irresistible  ca« 
sualties.  And  the  admiral  being  9i  Judex  ordinarius^  (as  Brae- 
ton  calls  such  as  have  their  jurisdictions  fixed,  perpetual,  and 
natural)  for  one  hundred  years  before  this  statute;  it  shall  not 
be  intended  to  restrain  him  any  further  than  the  worcb  do  ne- 
cessarily and  unavoidably  import* 

For  instance,  the  statutes  say,  that  the  admiral  shall  in^ 
termeddle  only  with  things  done  upon  the  sea:  it  will  be  too 
hard  a  construction  to  reftiove  him  further,  and  to  keep  bin 
only  super  attum  mare;  if  he  had  jurisdiction  before  in  bayens, 
ports,  and  creeks,  he  shall  have  it  still;  because  all  deroga- 
tions from  an  antecedent  right  are  odious,  and  ought  to  be 
strictly  taken. 

Besides,  when  a  law  is  fllade  upon  some  emergent  im<* 
pulsive  cause,  the  lawgiver  shall  not  be  understood  to  make 
further  provision  than  for  that  eause;  nor  to  redress  any  more 
than  the  particular  mischiefs  complained  of.  I  shall  therefore 
inquire  what  those  mischiefs  were  that  occasioned  this  statute. 

Prien't  les  communes  que  oomme  les  Admiraus«  et  leur 
deputez  teignent  leur  Sessions  in  diverses  places  dans  le 
Royaume,  si  bien  dans  franchises  come  dehors,  accroachaats 
a  eux  plus  grand  pouvoirs  qu'a  leur  office  appartient,  au  pre- 
judice de  notre  Seigneur  le  Roy,  et  de  la  comon  ley,  et  grande 
emblemissemcnl  de  divers  franchises,  et  en  empoverissement 
du  common  peuple,  que  pleise  ordeincr  ct  etablir  leur  pouvoir 
en  cet  present  parliment,  qu'ils  ne  se  meslent,  n'emprignent 
sur  eux  connoisance  de  liulles  contracts,  covenants,  regrateries, 
ny  de  autres  choses,  les  quels  devoient,  ou  pourroient  estre 
terminez  devant  autres  juges  de  notre  Seigneur  le  Roy,  dans 
les  quatre  mers  d'Angletene. 


561 

^*  Le  Roy  veute  que  les  Admiraux  et  leur  deputes  nc  se 
meslent  de  null  chose  faite  dans  le  Royaume,  mes  solement 
de  cbose  fait  sur  le  Mer,  selon  ce  que  a  este  duement  use  en 
temps  du  noble  Roy  Edw.  ayel  de  noire  Seigneur  le  Roy  qui 
ore  est." 

That  is,  they  complain  that  the  admirals  came  into  the  fran- 
chises of  lords;  but  the  lords  of  franchises  had  nothing  to  do 
with  trying  of  maritime  contracts  by  the  maritime  law;  the 
invasion  therefore  made  upon  them,  was  in  meddling  with  the 
land  affairs  properly  depending  before  them,  which  the  adrni* 
rals  had  no  right  to  do,  and  the  intent  was  only  to  reduce  them 
to  the  ancient  standard  of  Edw.  III.  time.  As  when  they  pre- 
tended to  the  cognizance  of  Regraterie^  the  lords  of  franchi- 
ses and  others  had  reason  to  complain:  for  by  the  35  of  Ed. 
III.  cap.  3.  and  2  Ric.  II.  forestallers  and  regraters  were  in- 
dictable only  in  the  king^s  courts;  and  if  at  the  suit  of  the 
king,  the  king  had  the  penalty;  if  of  a  common  person,  he 
was  entitled  to  half;  and  by  the  admiral's  assuming  a  jurisdic- 
tion, they  were  deprived  of  these  advantages. 

That  there  are  other  countries,  as  Spain,  France,  Sicily, 
Denmark,  Sweden,  and  the  Seven  Provinces,  that  do  confine 
their  admirals  to  sea  affairs,  but  there  is  no  country  whatever 
that  denies  the  cognizance  of  the  causes  now  in  question;  and 
there  is  no  country  that  I  know  of,  which  has  a  Lex  terr»,  or 
any  rules  in  their  ordinary  municipal  law,  for  the  determina- 
tion of  them.  Nay,  I  may  truly  say,  that  every  place  in  Eu- 
rope intnisU  the  admiral  with  a  more  ample  jurisdiction  than 

England  does. 

But,  my  lords,  we  are  in  England,  and  I  am  to  offer  to 
your  lordships,  what  interpretation  the  sUtute  of  Ric.  II.  is 
capable  of,  according  to  the  rules  and  understanding  of  the 
laws  of  England. 

First  then,  the  admiral  bei;ig  an  ancient  judge,  of  a  fixed 
and*  known  jurisdiction,  we  are  to  interpret  these  statutes 
which  derogate  firom  that  right,  he  is  founded  in  de  jure  com- 
mum,  in  a  strict  sense.  And  my  lord  Coke  says,  t)iat  a  gene- 
No.  XXIV.  4^B 


]ral  statute  is  ofteD  construed  particularlf,  upoa  cMMdentioD 
had  of  the  causes  of  making  the  act,  and  by  eocii|»arkig  the 
several  parts  of  it  together. 

First  of  the  cause;  There  are  no  less  than  eig|it  petkamis 
of  the  commons  against  the  admiral,  from  the  1 3  Ric*  11.  to 
the  11  Hen.  IV.  from  1389,  to  1400,  in  a  matter  of  tsrenty 
years;  and  on  three  of  them  ehiefly  these  acts  were  made. 

The  substance  of  those  petitions  was,  that  the  Admiral 
and  his  officers  held  pleas  of  contracts  arising  within  the  bo* 
dies  of  counties,  of  trespasses,  debts,  qtiarrels,  weus,  kiddies, 
breaking  open  of  houses,  carrying  away  goods,  illegal  impri- 
sonments, excessive  fees  and  extortions;  but  diere  is  fiot  one 
syllable  of  complaint,  that  they  held  plea  of  contracu  in.  fo- 
reign parts,  of  charter-parties  made  within  the  realm,  of  buiU- 
ing,  repairing,  or  victualing  ships:  and  whether  it  is  possible 
to  be  supposed,  that  there  should  not  be  some  of  these  cau- 
ses depending  before  such  a  jurisdiction  in  tfiose  days,  that 
would  judge  of  all  things  by  die  chril  law,  in  time  of  traffic 
as  this  was,  especially  into  France?  And  whether  they  couM 
have  omitted  glancing  at  some  one  of  the  things  specified  io 
diis  bill,  bad  it  been  then  thought  a  grievance.  For  it  is  ob- 
servable, that  in  the  14  Ric.  fl.  there  are  twelve  Statutes 
made,  and  eleven  of  them  concern  trade  and  navigation. 

Besides  that,  there  is  not  any  mention  of  them  in  these 
petitions,  I  appeal  to  the  year  books,  and  the  abrtdgers  of 
them,  whether  there  be  any  instance  of  a  prohibition  brought 
in  any  of  the  cases  now  before  your  lordships,  from  the  ut- 
most footstep  of  judicial  records,  down  to  the  1 S  Ric.  If. 
And  if  there  is  no  instance  to  be  given,  that  any  article  io  the 
bill  was  prohibited  before  Ric.  IPs  time,  and  not  one  syHable 
in  the  eight  petitions  upon  which  those  acts  were  founded,  f 
will  hope  it  is  evinced,  and  there  was  no  design  to  diminish 
the  admirals  proper  jiirisdiction,  but  only  to  restrain  the  in- 
novations and  exorbitancies  of  it;  and  consequently,  tharfae 
is  still  in  possession  of  die  cognisance  of  all  maritime  causes 
99  before  those  statutes.  * 


My  kwds,  I  need  noleoqoire  what  are  B^ritime  cbuscb  in 
ihe  general,  or  whut  species  there  are  of  them;  k  is  sufficient 
Air  me  to  show  every  one  mentioned  in  this  bill  to  be  of  that 
kind.    And  that  1  hope  to  do| 

1  •  From  the  universal  acceptation  of  the  civil  law. 

%  From  good  authorities,  judicial  recoids,  and  books  in 
tbe  common  law. 

3*  Prom  the  patents  of  the  admirals  ever  since  Hie*  IPs 
lime. 

I  shall  begin  with  foreign  contracts,  1  •  Negatively,  that 
the  coBMMMi  law  cannot  hold  plea  of  foreign  contracts*  3. 
That  many  writers  expressly  allow  the  admiral  to  do  it. 

Littleton,  ten.  L  3.  Sect.  440.  says,  a  thing;  done  out  o( 
ibe  reakn,  cannot  be  tried  within  this  realm  by  the  oath  of 
twelve  men.  Pit2,  Nat.  Br.  114^.  says,  that  if  m  English 
iierclntot  be  spoiled  of  bis  goods  hy  merchants,  strangers,  «ar^ 
trm  jhifkam,  and  hafve  no  justice  done  hun,  he  shall  have  A 
writ  Out  of  chancery  against  such  wrong  doers  and  their  goodsy 
«pd  both  shall  be  detained  till-  satiefitctioa.  But  an  English 
meichant  shall  not  have  sadb  a  writ  for  any  debt  dufi  to  himi 
upon  a  codtiuet  made  beyond  sea,  if  the  debtor  should  ceme 
liner  England  irfth  his  goodb.  1  m\M  eonfess  there  is  a  fuwre 
added  lo  k;  but  had^  the  kii)uiry  beisn  befbre  histt,  whether 
Aere  w^re-  any  wi^it  to*  be  likd  at  (tomain^  liw  in  this  khid, 
thae weuM run eithefr by  fand or  water, he  wotfM  have  leftoui 
hiBfcNrrr^-Andresolved,  itiat  thtere  was  none;  and  that  the  reme^ 
dy  must  be  had  fromi  the  admifaliffy  proccfssi 

-  In  Brook  and  Pitt  Heii>.  t.  discount,  there  Ms  is  dktum 
of  two  judges,  <^  CeK>  que*  Mt  hk  enf  Britafn  n^est  pa«  criaMcr 
iey;et Thorpe,  eoment  poit  ceo>  ^stre  trie,  carceo  que  Airt  fkir 
Britain  entre  merchant  et  merchant  ne  pott  estire  trie  auter- 
menc,  que  pa#  le  ley  merchadt  mes  nous  somns^s  icy  al  am* 
mon  ley,  ou^  chose  fait  par  de  la  en  Britain  nepoit  estre  trie.**' 
And  I  have  a  note  out  of  the*  journal  of  this  heaoarable 
hauae,  ia  the  p,?vliament  of  3^1  Hen*  VIII.  fol.  16.  ar  bill  there' 
read  the  jidd  of  Mayv  ^^  pet-qaamf  debita  in  parttbus  transmari- 
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nil  per  Syngrapham  coacesBa  habilia  efficiantar  in  lioc  regno 
AogUae  implacitari.  Quae  Billa  jam  priiaO  lecia  et  rejecCa." 
I  will  make  no  inference  from  criminal  causes  to  civil;  it 
is  certain  that  treasons  or  felonies  committed  beyond  sea,  can 
be  tried  in  England:  and  these  arc  things  of  greater  conse- 
quence to  the  public  peace  and  safety,  than  bills  and  bonds 
are.  But  shall  next  prove  affirmatively,  that  foreign  contracu 
are  triable  here  by  the  admiral,  and  that  many  writers  of 
common  law  have  expressly  allowed  it* 

In  the  Terms  of  the  Law,  (a  very  ancient  book)  an  ad- 
mhal  is  defined  to  be  an  officer  under  the  king,  who  has  au* 
thority  upon  the  sea,  (and  among  other  things)  ^'  de  faire  droit 
de  contracts  par  enter  partie  et  partie,  concernant  chose  faite 
aur,  et  outre  la  mer,  and  for  that  purpose  he  has  his  court  of 
admiralty.  St.  Germain,  in  his  book  called  Doctor  and  Stu- 
dent, 1. 9.  c.  ^.  says,  it  has  been  often  argued  in  the  laws^of 
England,  what  matters  of  right  ought  to  be  determined  by  die 
laws  of  England,  and  what  by  the  admiraPs  court.  And  also 
if  an  obligation  bear  date  out  of  the  realm,  it  is  said  in  the 
law,  and  the  truth  is,  that  it  is  not  pleadable  at  the  cooudoq 
law.    So  in  the  black  book  of  the  exchequer,  p.  29, 30* 

To  this  I  may  add,  BroxmL  Rep*  2dFartj  where  it  was. 
urged  by  justice  Hanghton,  (on  a  motion  for  a  prohibition 
to  the  admiralty,  8  Jac.)  that  the  intent  of  the  statute  of  13 
JRic*  II*  was  not  to  inhibit  the  admiralty  to  hold  plea  of  any 
thbg  made  beyond  sea,  but  only  of  things  within  the  realm, 
which  appertain  to  the  common  law;  and  Walmsby  and  War- 
burton  justices,  agreed,  that  if  an  obligation  bears  date  be- 
yond sea,  or  be  so  local  that  it  cannot  be  tried  at  common  law, 
a  prohibition  shall  not  go*  Lord  chief  justice  Fleming.said, 
that  that  court  could  not  hold  plea  of  a  contract  -made  at  Mar- 
seilles, and  therefore  would  not  prohibit  the  admiralty  fiom 
hokling  plea.  ^<  Et  issint  fuit  le  ley  prise  du  temps  le  roy  Edm. 
I*  quand.  aucune  doubt  fuit  foit  sur  cette  mattiere,  quod  par  le 
roy  et  son  counsel!  fuit  determine  coaune  s^ensuit*"  This  law 
in  the  black  book  is  cited  in  Latin  by  chief  justice  Anderson: 
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^<  Haec  est  ordiDatioReg.£^.  anno  secundosciUquod  qutlibet 
contractus  initus  e^  &ctus  inter  mercatorem  marinarios  et  alios 
ultra  mare,  sive  infra  refluzum  maris,  vulgaritur  vocal.  Flood- 
mark,  erit  triatiis  et  terminatos  coram  Admirallo  et  non  alibi*'* 
There  are  two  other  statutes  recited  in  the  same  period;  ami 
in  the  clo$e  of  all  the  chief  justice  adds, — ^^  accordant  a  queux 
ordinances,  les  admiraux  ont  use  leur  authorites  en  les  lieux 
avant  dits  tauque  a/ce  temps,  cy  bien  pourcboses  faites  outre 
la  Mer,  sur  la  Mer,  comme  entre  le  Floud-mark^  comme  le 
Low'Water-mark^  queux  prouve  que  cest  lieu  est  d'estre  prise 
comme  parcell  del  mec,  hors  de  chacune  counte." 

So  that  the  judgment  of  foreign  contracts  is  of  right  in 
the  admiralty;  and  there  is  nothing  in  all  the  ancient  books  of 
common  law,  to  authorise  the  late  method  of  drawing  mari* 
time  causes  to  the  cognizance  of  the  common  law.  It  it  a 
practice  the  civil  law  declaredly  abhors;  it  feigns  a  thing  im« 
possible  in  fact,  and  without  the  least  colour  of  equity;  and  * 
though  there  are  many  fictions  in  our  own  law,  yet  (hey  are 
such  as  are  grounded  in  some  express  written  text,  and  such  as 
are  both  possible  and  equitable.  And  as  the  jurisdictions  abroad, 
where  the  civil  law  obtains,  are  numerous,  and  there  are  ma* 
Dy  parliaments,  and  (as  I  may  say)  many  Westminster  halls, 
if  such  a  fiction  were  once  to  take  place,  they  would  all  be 
quickly  confounded  by  the  parliament  of  Paris  and  Grenoble. 

The  3d  thing  in  this  bill,  is  mariners'  wages,  freight,  and 
breach  of  charter-party. 

The  cognizance  of  mariners'  wages  is  not  much  denied  to 
belong  to  the  admiral,  though  contracted  for  upon  the  land. 
1 4  J?tc.  II.  RoU  Pari  11.37.  The  owners  of  ships  trading  out 
of  England  into  France,  complain  to  parliament,  that  mariners, 
by  a  combination,  did  exact  twice  as  much  salary  and  fi^ight, 
as  they  had  used  to  do  in  king  Edward  III.'s  time,  and  would 
not  serve  in  English  bottoms,  to  the  detriment  of  the  owners 
and  the  navy  of  England;  for  redress  whereof  they  pray,  that 
the  mayor  and  bailiffs  of  towns,  where  such  mariners  lived, 
might  have  power  to  punish  them,  at  the  suit  of  every  inaa 


tliat  complained.  To  this  the  \:ing  eonsefits;  hat  how?  Ktbt 
to  the  prejudket  or  in  derogation  o^  the  adnirfllU  lawM  aad 
ancient  jnrisdiction,  bat  answers,  that  he  will  charge  bis  ad- 
mirals to  ordam,  that  the  marinera  should  bav6  Chat  which  was 
reasonable  for  their  serrir e;  and  to  punish  them  if  they  did 
otherwise.  Mariners  were  then  hired  at  Wapping  and  die 
bank-side,  as  now  they  are,  and  the  querela  did  arise  apon  the 
land;  yet  the  admirals  were  ever  allowed  to  have  the  cogni* 
nnce  of  it{  and  not  only  of  this,  but  Mho  in  those  di^s,  <f  de 
touts  mariners,  victuals  venant  hors  de  Mer,  et  issuant  hors 
d^icelle,  s'ils  sont  bona,  ou  raisonable,  oo  nemy,  et  ausi  des 
artificers  et  laborers  demeurant  pres  lei  costes  de  la  Mer,  s'tis 
preignent  excessive  pour  leur  labour  ou  netay.'* 

But  to  come  nearer  home,  serjeant  RoUs,  in  his  abridge 
nent,  533,  nu.  Si.  says,  it  was  judicially  resolved  by  te 
KingVB^nch  court,  that  a  suit  for  mariners'  wages  would  aoe 
lie  koTM  del  admiratfkf  and  the  same,  he  says,  was  reaohr^  ia 
the  breach  of  a  charter  party. 

And  if  mariners  wages  belong  to  the  eogniianee  of  the  ad- 
mirytltyy  why  not  freight  as  well,  freight  being  the  mother  of 
wages*  When  owners  and  their  freighters  differ,  the  one  de* 
mandii^  the  wages  due  by  charter<f>arty ,  and  the  other  plead- 
ing  damages  sustained,  or  imbeasleuMnt  of  their  good^  when 
the  matter  is  heard  in  the  admirahy,  the  stile  of  tie  court  is 
to  assign  ten  or  twelve  days  to  the  merchants  (o  prove  l^esr  da* 
mages;  and  where  the  damage  is  proved,  the  court  allows  alop> 
page  of  freight  pro  rata,  by  way  of  compensation^  where  it 
is  not  proved,  the  whole  freight  is  paid  with  costa^  howevtttr, 
if  the  mariners  be  not  charged,  the  court  otdera  so  much  of 
their  freight  to  be  brought  in,  as  will  pay  off  the  mariners. 
That  the  dispute  of  the  owner  and  the  merchant  may  be  ne 
hindrance,  nor  an  occasion  of  arresting  the  ship  fior  their  wa- 
ges, and  by  that  means  prevent  her  going  to  sea  again.  Where* 
as  if  the  owner  and  merchant  go  to  common  law,  the  owner 
wiUreeover  his  whole  freight,  as  far  as  the  charter-parly  i^ 
proved^  nor  can  he  plead  stoppaipain  ban  Nor,  it  may  be, 
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the  oiriitr  or  mastor  for  his  damages,  ihey  perfaapt  being 
iotolveot)  or  oot  appaariiigy  ftiace  they  aaay  as  well  sue  for 
their  freighi  by  letter  of  atlomey. 

Besides  this,  in  a  trial  at  law  for  damages,  some  of  the 
ihip's  crew  Bttst  be  necessarily  had  to  witness  bow  it  happen*^ 
ed;  and  while  they  are  detained  at  home  several  terms,  their 
fcmilii^  must  starve:  whereas  the  whole  afiair  is  determined 
arilhin  a  few  days  in  the  court  of  admiralty. 

Tbe  next  article  in  the  bill  is  concerning  building  of  ships, 
and  victualing  of  thtm.  In  this  serjeant  Rolls  also  allows  a 
prohibitian  will  not  lie,  and  that  it  was  so  agreed  by  the  whole 
court  in  the  case  of  Tasher  and  Gaell.  42  ESz*  There  is 
another  case  of  one  Rolf,  who  agreed  with  Freeman  to  build 
him  a  ship  ftt  Woolwich,  and  was  to  have  so  much  for  his  own 
work,  his  servants  th^ir  victuals,  and  so  much  for  timber  and 
materials*  Freeman  builds  and  furnishes  the  ship:  Rolf  takes 
possession  of  the  vessel,  and  afierivards  sells  her  to  another, 
who  accordingly  possessed  himself  of  the  ship.  Rolf  arrests 
bcf*  by  an  admiralty  process  for  his  work  and  materials*  The 
Q^ber  prays  a  prohibition,  and  suggests  the  three  statutes,  and 
aHedges  that  the  contract  was  in  Kent,  the  work  done,  and  the 
materials  furnished  there,  and  a  prohibition  was  granted.  But 
the  court  being  more  fully  infonned  of  the  matter,  awarded  a 
consultation. 

d9.  £tiz»  Buckburst  arrested  a  ship  belonging  to  one 
Ascough,  for  the  materials  and  necessaries  which  he  had  fur* 
nished  for  the  voyage;  Ascough  appeared  not,  but  another 
bailed  the  ship,  and  then  obtained  a  prohibition,  but  afterwards 
a  consultation  was  awarded;  and  in  the  rule  of  court  for  the 
consultation,  there  is  this  remarkable  expression:  ^^  Quod  pro- 
hibitio  ilia  improvide  emanavit,  et  nolumus  per  bujusmddi  ma- 
Kciosas  suggestiones  admiralli  cognitionem  derogari.^' 

31  Hen,  VIII.  Middleton  and  other  merchants  were  su« 
ed  before  the  king's  council  in  the  north,  upon  a  maritfane  bu* 
ainess,  the  defendants  complained  in  chancery,  and  obtained  a 
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1 1  Hen*  I V«  Wagloff  sues  Johnson  in  the  admiimhy,  and 
is  coDd^aned;  the  cause  is  appealed  to  chancery,  and  is  re- 
versed;  and  afterwards  issued  a  commission  of  review.  And 
10  Men.  IV*  there  was  a  like  case,  and  it  is  remarkable  that 
for  many  years  after  this,  there  was  no  prohibition,  nor  any 
action  upon  the  statute  in  any  of  these  instances* 

For  the  4di  article,  the  jurisdiction  cannot  be  disputed; 
for  the  admiral  always  had,  and  still  has  the  care  of  the  royal 
navy;  he  has  a  commission  to  execute  all  statutes  about  wears, 
and  for  personal  contracts,  if  at  Wapping,  Gravesend,  and  in 
the  mouth  of  the  Thames;  and  therefore  I  shall  not  add  to  your 
lordships'  trouble  upon  that  head* 

Having  thus  spoken  of  the  particular  articles  of  the  bill, 
I  think  it  material  to  observe  next  to  your  lordships,  that  this 
bill  in  die  general,  for  ascertaining  the  jurisdiction  of  the  ad- 
miralty, is  the  9ame  in  substance  with  the  act  of  council  1633, 
subscribed  by  the  twelve  judges  and  the  attorney-general,  io 
the  preseace  of  the  king,  his  majesty's  &ther* 

This  act  of  council  was  the  result  of  many  solemn  de* 
bates,  and  not  th^  effect  of  artifice  and  surprise:  For  the  king 
having  taken  notice  of  several  differences  between  his  couits 
of  justice,  issued  out  a  standing  commission  to  his  privy  coun- 
cil to  hear  alt  questions  of  jurisdiction  between  his  courts,  and 
to  frame  such  orders  and  regulations  as  should  be  fit  to  be  es- 
tablished* This  act  of  council  was  enrolled  in  the  several 
courts  of  Westminster,  as  the  resolution  of  all  the  judges,  and 
as  a  standing  rule  to  be  observed  for  the  future*  And  it  was 
punctually  observed  as  to  the  granting  and  denying  of  prohi- 
bitions, till  the  late  disorderly  times  bore  it  down,  as  an  act 
of  prerogative  prejudicial  (as  was  pretended)  to  the  common 
laws,  and  the  liberty  of  the  subject* 

Yet  it  was  not  long  before  the  usurping  powers  found  it 
necessary,  for  the  encouragement  of  trade  and  navigation,  to 
make  several  ordinances  (ho  less  than  four  in  all)  to  the  very 
same  effect  with  this  bill,  even  after  they  had  abolished  the 
ofiice  of  high  admiral.    Those  ordinances  being  vacated  by 
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his  mdjesty's  most  happy  Mutm,  the  most  considerable  met- 
chant$  in  London  (above  an  hundred  in  number)  petitioned 
bis  majesty,  that  the  jurisdiction  of  the  admiralty  might  be 
re-established,  for  the  benefit  of  trade  and  navigation;  annex* 
ing  this  act  of  council  as  the  truest  measure  ot  a  good  esfab- 
Itshment. 

There  have  been  divers  overtulres  since  made  to  his  roy- 
al highness,  from  many  hundred  families  that  suflTer  in  their 
trade,  especially  material  men,  for  want  of  such  an  establish- 
ment; )>ut  his  highness  will  not  suffer  such  addresses  to  anti- 
cipate your  lordships,  who  will,*  be  doubts  not,  take  notice  ot 
these  grievances  in  your  own  time  and  method. 

This  being  true  in  fact,  the  inconveniencies  to  the  j^ublic 
are  vek*y  grieat,  for  want  bf  some  settlement  in  this  affair;  and 
I  diaii  ody  crave  leave  to  lay  before  your  lordships  somte  few 
of  them,  which  from  what  has  been  said,  does  already  in  some 
measui^  appear,  and  may  be  reduced  under  these  two  heads. 

1.  The  uncertainty  of  jurisdiction,  and  consequently  of 
bringing  any  cause  to  &  final  issue  in  the  admiralty,  by  reason 
of  prohibitions. 

2.  The  incompetency  of  the  common  law  courts,  to  give 
relief  or  execution  in  maritime  causes. 

From  the  first  head,  that  is,  uncertainty  of  jurisdictiooy 
arises  dangers,  delays,  and  extraordinary  charges.  As  for  in* 
stance,  the  admiralty  has  been  time  out  of  mind  in  possession 
of  judging  mariners  wages,  &c.  without  danger  of  being  sued 
for  double  damages  upon  the  statute;  but  there  was  a  late  case 
in  Trinity  term  1668,  where  one  Rand  brought  his  action  in 
the  admiralty  against  Gosling's  ship  for  his  wages^  haying 
been  hired  us  master  of  the  ship  from  London  to  Lisbon,  and 
back  again;  and  also  for  disbursements  made  at  Lisbon  to  the 
ship^s  use,  and  sentence  was  given  for  Ruhd.  Gosling  appeals 
to  the  delegates,  and  they  affirm  the  first  sentence;  and  Gos- 
ling being  taken  in  execution,  pays  the  money  with  costs  of 
Huit;  but  the  matter  ended  not  her^,  for  Gosling  brings  his  ac- 
tion against  Rand  for  double  damages,  as  having  sued  in  the 
No.  XXIV.  4C 
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admiralty  against  the  statute  20  Htn.  IV •  The  trial  being  at 
Guildhall,  the  jury  found  for  the  plaintiff  Gosling,  and  he  recov- 
ered eighty  pounds,  not  finom  Rand,  (for  he  happened  to  die 
pending  the  action)  but  from  his  poor  relict  and  administratrix. 

And  this  action  might  have  been  laid  as  well  against  the 
judge,  the  register,  or  the  proctor,  as  against  Rand,  and  not 
only  in  this,  but  in  any  other  case:  For  there  is  not  that  sort 
of  case  to  be  named,  wherein  the  admiralty  has  not  been  some 
time  or  other  prohibited,  cither  for  want  of  being  heard,  or 
else  because  the  matter  was  not  fiiUy  before  the  court.  And 
where  a  prohibition  has  been  granted,  how  unjustly  soever, 
according  to  that  doctrine,  an  action  upon  the  statute  may  be 
brought,  and  the  damages  commonly  given,  are  greater  than 
the  costs  of  the  whole  prosecution  in  the  admiralty  amounts  to. 

Nothing  can  be  more  pernicious  to  sea-&ring  and  trading 
men,  than  delays  in  their  law-suits-,  and  therefore  every  mari- 
time country  in  Christendom,  has  a  separate  judicature  for  dif- 
ferences'  among  merchants  and  sea-faring  men.  So  had  we 
once,  we  had  a  law  merchant,  and  by  it  tfie  proceedings  were 
de  die  in  dietns  we  have  yet  left  the  form  of  a  court  of  admi- 
ralty, and  are  bound  by  it  to  proceed  not  only  de  die  in  diem^ 
or  as  summary  as  a  judgment  de  jure  gentium  can  be,  bat 
from  tide  to  tide.  That  is  the  ancient  style  of  the  admiralty^ 
and  not  without  reason,  since  there  is  not  one  cause  in  ten  be- 
fore that  court,  but  some  of  the  parties,  or  witnesses  in  it,  are 
pressing  to  go  to  sea  with  the  next  tide.  And  the  mariners 
had  better  lose  the  wages  of  a  whole  voyage,  than  not  go  off 
the  next  that  offers  itself.  They  and  their  families  would  be 
starved  by  staying  at  home  till  the  term,  and  then  the  wages 
recovered  would  scarce  quit  the  costs,  when  every  one  is  forc- 
ed to  bring  his  action  singly  (as  he  must)  at  common  law. 

But  now  it  is  a  frequent  practice,  to  suffer  plaintifis  to 
come  first  to  a  hearing  in  the  admiralty,  and  then  appeal  to  the 
delegates,  and  after  they  have  affirmed  the  first  sentence,  the 
defendant  sues  out  a  prohibition.  This  obliges  the  plaintiff 
that  has  recovered  in  two  instances,  to  begin  again  at'common 
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iair,  or  else  to  sit  down  by  his  loss;  or  if  he  obtain  a  consul- 
tation, the  admiralty  must]  not  allow  him  either  damages  or 
costs,  in  regard, of  the  expenses  at  eommon  law. 

1  have  already  shown  something  of  the  incompetency  of 
other  courts  for  marine  causes,  but  may  add,  that  it  frequent- 
ly occasions  an  utter  loss  to  the  merchant,  and  is  a  sad  dis- 
couragement to  trade;  as  in  the  following  instance: 

A  Spanish  merchant  owes  me  money;  I  understand  he 
hath  a  ship  or  goods  come  into  the  t^ver;  no  process)  but  that 
of  the  admiralty  will  reach  upon  the  water;  when  I  have  ar- 
rested them,  and  good  bail  is  offered,  I  cannot  refuse  to  ac- 
cept it,  and  the  ship  or  goo<is  must  of  course  be  freed  and  de-. 
livered  to  the  consignatory.     When  I  declare  in  the  admiral- 
ty for  freight,  breach  of  charter-party,  or  the  like;  the  Span- 
iard, by  his  attorney,  or  his  bail,  flies  for  a  prohibition;  and 
suggests,  that  the  contract  was  not  made  super  altum  mare^ 
but  upon  the  land  at  Malaga;  hereupon  the  admiralty  is  pro- 
hibited to  proceed,  and  I  am  left  without  remedy;  for  the  ship 
or  goods,  which  I  had  arrested,  are  gone,  my  debtor  is  in  Spain, 
and  I  can  have  no  action  against  the  bail  in  any  other  court. 
Not  unlike  this  is  Bridgman's  case  in  Hobarfs  Rep.  12.  but 
this  I  shall  have  another  occasion,  under  your  lordships  favour, 
to  speak  to.  For  such  losses  as  these  are  frequent;  and  which 
is  more  considerable,  an  Gnglish  merchant  here  owes  money 
upon  a  foreign  contract  to  a  Spaniard,  he  sues  for  it  in  the  ad- 
miralty, but  the  English  defendant  flies  to  the  common  law, 
and  "iias  a  prohibition.    The  Spaniard  in  his  trial  at  law  pro- 
duces the  contract  m  the  form  usual  beyond  sea«     The  de- 
fendant pleads  non  est  factum:  How  can  the  party  be  relieved 
against  this  plea?  For  the  original  contract  subscribed  by  the 
contractors,  and  the  witnesses, '  is  a  record  that  the  notary  in 
Spain  will  not  part  with,  without  forswearing  himself,  and 
losing  his  office;  the  copy  exemplified  will  be  no  evidence  to 
a  jury,  nor  can  the  notary  and  the  witnesses  be  had  and  heard 
viva  voce,  without  a  thousand  contingencies;  whereas  the  Spa- 
niard exhibiting  his  instrument  upon  oath,  for  a  true  and  real 
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instrument  in  the  admiralty,  tlie  adversary  must  either  c<»ifesf 
or  deny  it;  if  he  confess  the  instrument,  (at  notarial  instru- 
ments seldom  are  denied)  there  is  so  much  in  proof  befiN'e 
the  court  as  to  judge  of  the  contents  of  it;  if  i4  be  denied, 
the  plaintiff  may  have  a  commission  into  Spain  pro  scruHnhj 
and  the  copies  exhibited  here  maj  be  inspected,  and  compared 
with  the  original  remaining  in  the  notary^s  hand.  And  the 
magistrates  of  the  place  will  certify,  that  the  notary  is  a  pub- 
lic and  authentic  person  there,  to  whose  acts  credit  is  given  in 
judgment,  and  then  that  instrument  is  before  the  court  in  doe 
form  of  proof;  without  this  help  of  the  admiralty,  the  stranger 
would  be  without  remedy  ;^  which  how  much  it  hath  been  made 
a  reproach  to  the  nation,  there  arc  others  here  that  can  vrtt- 
ness  as  fully  as  I  can. 

All  merchants  abroad  make  their  contracts  according  to 
the  marine  or  civil  law,  the  differences  therefore  upon  those 
contracts,  should  not  be  judged  by  a  law  that  hath  nothing  in 
h,  either  provisional  or  decisive  iu  such  cases. 

And  pardon  me,  my  lords,  if  1  say  the  judges  of  the  com- 
mon law  cannot  so  easily  or  naturally  take  notice  of  the  ma- 
rine law.  There  are  so  many  terms  and  clauses  (which  are  vo- 
tabula  artis^  et  clausula  juris)  in  every  contract,  that  il  is  ve- 
ry hard  to  make  an  English  jury  understand  them;  not  to  speak 
of  the  differences  there  are  among  the  civil  law  writers  them- 
selves about  the  true  meaning  of  them. 

r 

So  if  a  master  of  a  ship  sue  for  his  freight,  or  wages,  by 
letter  of  attorney  at  common  law,  he  may  recover  without  ap- 
pearing: but  if  the  merchant  have  damage  by  ill  stowage,  im- 
bezzlement,  losing  his  market  by  the  masters  default,  l^ow  shall 
he  recover,  in  case  the  master  hides  himself,  or  be  insolvent? 
What  remedy  or  compensation  can  the  common  law  give?  The 
court  of  Chancery  indeed  may  relieve,  if  the  master  appear 
and  proves  solvent;  but  the  civil  law  allows  a  just  and  ade- 
quate compensation  in  alt  these  cases,  and  will  in  the  sape 
judgment  stop  so  much  of  the  plaintiff's  wages,  as  the  damage 
of  the  merchants  defendants  shall  amount  unto.    The 
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my  be  observed  of  mariners^  wages,  whose  mutiny,  deserti^ 
neglect,  or  ttueving,  is  punished  by  a  deduction  of  their  wages^ 
pra  rata  of  the  damage,  which  cannot  be  done  at  common 
law. 

But  the  greatest  discouragement  of  all  is,  that  of  materi- 
al men;  such  as  furnish  tackle,  furniture,  or  provisions,  for  the 
repairing  of  ship^,  or  setting  of  them  out  to  sea:  When  they 
are  not  paid  at  the  time  appointed,  they  arrest  the  ship;  which 
will  bring  all  the  part  owners  to  answer  for  it^  but  i^  when 
ihey  declare  in  the  admiralty,  a  prohibition  be  granted,  the 
remedy  will  be  against  the  master  alone,  who,  tho\igh  he  be- 
spoke the  materials,  is  commonly  not  worth  the  twentieth  part 
of  the  action.    And  these  material  men  have  often  offered  to 
Qiake  it  demonstrable  before  his  royal  highness,  that  if  the 
flhip  sball  be  subject  to  their  arres^,  without  danger  of  a  pro* 
14bition,  (because  the  contract  was  upon  the  land)  an  poe 
hundred  sail  of  ships  shall  be  furnished,  and  set  out  with  mope 
case,  and  less  time,  than  five  now  can  be,  as  the  practice  of 
prohibiting  hath  lately  been.    For  there  is  not  any  master 
\ut  may  command  one  thousand  pounds  worth  of  goods  upon 
his  ticket  in  a  morning,  when  the  material  men  do  know  that 
ihey  may  arrest  a  ship  with  effect,  in  case  he  and  his  owners 
do  not  come,  and  give  each  material  man  such  money  or  secu- 
rity as  will  content  him.    Whereas  if  they  be  forced  for  their 
remedy  to  common  law  against  the  master,  and  his  part  own- 
ers, (who  are  most  commonly  persons  unknown,  and  a(  a  dis- 
tance) they  had  better  keep  their  wares  in  their  shops,  than 
pursue  so  many  upon  such  unequal  terms. 

But  then  it  is  objected,  that  prohibitions  are  the  kin^^ 
vrrits,  the  benefit  and  security  of  the  subject,  and  no  inferior 
court  ought  to  pretend  to  be  exempt  from  such  a  necessaiy 
restraint. 

With  submission  to  those  learned  persons,  the  admiralty 
do^%  not  pretend  in  the  least  to  be  exempt  firom  pnohibition&; 
and  they  will  nevertheless  be  subject  to  prohibitions,  though 
it  should  be  declared  by  law,  ^t  no  prohil^itioi^  shall  lie  in 
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any  of  the  four  cases  specified  in  this  bill.  The  clergy  in  their 
Articuli  Ckri^  presented  at  Lincoln,  complained,  that  prohi- 
bitions were  issued  out  against  the  spiritual  courts  to  their 
excessive  grievance.     Upon  which  the  king  by  that  law  sets 
down  five  or  six  cases,  wherein  a  prohibition  should  not  lie, 
and  as  many  in  which  it  should  lie.     The  issue  was,  that  the 
courts  christian  never  attempted  any  thing  wherein  the  law 
did  then  limit  them;  and  yet  we  see,  that  in  cases  not  specifi- 
ed in  that  law,  prohibitions  come  out  against  them  now  as  thick 
as  ever.     This  will  be  the  case  of  the  admiralty  with  some 
advantage;  for  then  it  would  be  out  of  danger  of  the  penal 
statute,  and  undisturbed  in  the  four  articles  specified  in  the 
bill;  but  as  to  other  matters,  it  will  be  still  as  subject  as  ever 
to  the  courts  of  Westminster  hall.     Prohibitions,  my  lords, 
most  properly  lie  to  a  court  wanting  jurisdiction;  but  where  the 
subject  is  aggrieved  by  male  proceedings,  or  wrongful  judg- 
ments, the  proper  remedy  is  by  appeal  to  his  majesty  in  chance- 
ry. And  since  prohibitions  are  never  without  charge  and  delay, 
two  great  discouragements  lo  trade,  and  I  may  presume  to  say, 
have  been  sometimes  granted  with  excess,  as  appears  by  the 
answer  to  the  Articuli  Cleriy  we  hope  the  same  course  may 
now  be  taken,  as  was  by  that  statute,  viz*  to  determine  where 
a  prohibition  shall  lie  by  law,  and  where  not. 

There  is  another  cause  of  bottomry,  which  hath  as  much 
loss  and  discouragement  in  it  as  any  other.  Many  instances 
might  be  given  from  our  own  registries;  but  I  choose  them  ra- 
ther from  the  books  of  common  law,  as  least  partiaKous;  and 
out  of  many  thence  which  might  be  produced,  I  shall  men- 
tion but  one.  In  my  lord  Hobart's  Reports,  foL  12.  where 
the  case  was  this: 

One  Bernard,  owner  of  a  ship,  makes  Williams  master 
of  her,  and  sends  her  into  Spain,  and  the  ship  happens  there 
to  come  into  distress.  Williams  applies  himself  to  one  Bridg- 
man,  an  English  merchant  residing  there,  and  prevails  with 
him  to  lend  fifty  pounds  to  repair  and  furnish  his  ship,  and  for 
his  security,  impawns  the  ship;  the  ship  coming  into  England 
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and  Bridgman  being  not  paid  his  money,  arrests  the  ship,  and 
declares  in  the  admiralty  against  the  owner  of  the  ship;  who 
being  condemned  to  pay  the  money,  sues  a  prohibition,  and 
suggests,  that  the  master  had  no  power  to  pawn  his  ship. 
Hereupon  Bridgman,  who  had  lent  his  money  bona  Jide^  to 
preserve  the  ship  from  perishing,  has  his  pawn  taken  from 
him,  and  is  left  to  his  remedy  against  the  master;  indeed  if  the 
master  be  solvent,  he  must  pay  the  money,  from  which  he  nev- 
er had  any  advantage;  if  he  prove  insolvent,  Bridgman  must 
lose  it.  Which  will  be  a  sufficient  discouragement  to  him, 
and  every  one  else,  another  time,  from  lending  their  money  to 
preser\'e  an  English  bottom.  The  reason  of  this  prohibition 
must  have  been,  because  the  contract  was  made  upon  the  land 
in  Sevil.  And  yet  the  judgment  of  the  admiralty  is  there  ap- 
proved of,  in  allowing  the  master  power  to  pawn  his  owner's 
ship  for  the  preservation  of  it,  though  it  was  disagreeable  to 
the  rules  of  the  common  law. 

It  is  said,  that  the  common  law  courts  have  often  judged 
these  cases;  and  when  they  do,  they  judge  according  to  the 
marine  law:  and  that  what  defect  is  in  their  law,  as  to  arrests 
or  executions  on  the  water,  may  be  easily  supplied  by  a  new 
act  in  favour  of  them,  and  not  of  the  admiralty. 

It  is  true,  my  lords,  that  the  legislative  power  is  at  libera 
ty  to  trust  whom  it  thinks  fit,  with  bis  majesty's  jurisdiction 
upon  the  water;  but  we  hope,  that  as  the  admiral  was  vested 
with  this  jurisdiction  before  England  knew  Magna  Charta^  and 
that  we  have  done  nothing  to  forfeit  that  title,  that  we  have 
done  nothing  contrary  to  his  majesty's  dignity,  contrary  to  the 
just  righUt  of  his  subjects,  or  to  the  prejudice  of  his  neighbours, 
that  we  shall  not  be  laid  aside.  And  as  for  that,  that  the  courts 
of  common  law  are  willing  to  judge  marine  causes  by  the  ma- 
rine law;  I  will  not  take  upon  roe  to  say,  how  far  they  may 
recede  from  their  own  law  in  those  cases,  wherein  theirs  and 
ours  do  differ;  but  I  think  they  may  as  well  ask  the  whole  spi- 
ritual jurisdiction,  and  say,  they  will  govern  their  judgments 
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the  asefiilness  of  this  sciencey  is  abuodantly  verified  in  a  very 
modern  instance,  I  mean,  the  pretensions  of  France  over  the 
Spanish  Netherlands.  For  by  the  licensed  manifesto's  pub- 
lished  on  both  sides,  about  three  years  ago,  it  will  appear,  not 
only  how  useful  the  professors  of  that  law  were  to  support  the 
titles  of  their  respective  masters,  and  also  how  necessary  the 
assistance  of  men,  consummate  in  that  science,  would  be  to 
any  neighbour  prince,  that  had  occasion  to  inform  himself  (as 
arbitrator  or  ally)  as  his  majesty  might  have  had,  of  the  true 
state  and  merit  of  the  differences.  For  the  several  points  of 
devolution,  renunciation,  and  succession,  upon  which  those 
manifestos  join  issue,  are  neither  to  be  thoroughly  understood, 
nor  rightly  stated,  but  by  a  considerable  skill  and  knowledge 
in  the  civil  law.  And  in  all  such  sort  of  intercourses  or  dis- 
putes, what  rule  or  law  can  we  go  by,  or  how  is  it  possible, 
my  lords,»to  convince  foreigners  of  what  we  say,  but  either 
from  the  principles  and  maxims  of  their  own  law,  or  else  by 
that  law,  which  is  in  some  measure  received  by  all,  as  the  fix- 
ed and  unalterable  rules  of  justice. 

However,  we  have  no  reason  to  fear  the  extinguishment 
which  king  James  speaks  of,  since  we  owe  the  very  name  and 
being  we  have  of  a  profession  to  his  majesty's  most  happy 
return  to,  and  his  most  gracious  influence  upon  the  church  of 
England,  and  this  her  constant  handmaid.  And  it  is  in  con- 
templation of  this  revival,  that  the  study  of  this  law  begins 
to  flourish  in  the  universities.  And  those  members  of  col- 
leges that  are  bound  by  their  statutes  to  spend  their  time, 
and  take  their  degrees  in  this  science  (and  of  these  there  are 
fifty-three  persons  indispensably  bound  in  the  university  of 
Oxford)  do  not  now  say,  as  they  did  in  the  times  of  usurpa- 
tion, that  they  are  condemned  to  a  jejune  and  barren  study* 
by  a  three  penny  planet.  But  there  is  scarce  a  college  or 
hall  that  hath  not  several  volunteers,  that,  under  the  favour  of 
his  majesty,  who  so  well  knows  the  esteem  of  this  profession 
abroad,  have  given  in  their  names  to  this  study .« * 
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But  whether  this  of  encouraging  so  many  young  students, 
of  satisfying  foreign  traders,  of  giving  dispatch  to  mariners, 
and  to  material  men  the  security  which  they  like  best,  shall 
be  esteemed  real  conveniencies  or  not;  yet  I  hope,  my  lords, 
to  conclude  with  something  that  will  give  all  parties  content, 
and  must  be  understood  to  be  a  conveniency;  it  is,  that  we  of 
the  admiralty  are  content,  that  suitors  may  have  their  option 
of  the  court  they  would  sue  in:  If  mariners  will  go  for  their 
wages,  owners  for  their  freight,  merchants  for  their  damages, 
material  men  for  their  money,  to  the  common  law,  we  shall 
not  in  the  least  regret  it:  But  if  they  choose  rather  to  come  to 
the  admiralty,  (as  certainly  they  will  not,  unless  they  find  th^ 
dispatch  quicker,  the  proceedings  less  chargeable,  and  the 
methods  of  judgment  and  execution  more  suitable  to  their 
business)  we  desire  leave  to  receive  them,  and  to  do  them 
justice,  without  the  danger  of  a  penal  statute,  and  without  the 
interruption  of  prohibitions  when  once  we  are  possessed  of 
the  cause.    And  this  is  all  we  desire. 
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Acts  of  Conomss.     The  Act  of  September,  1789,  -aect.  25. 

decided,  in  Vir^ia,  to  be  unconstitutioQal,  -  -  313 

CoiUra  in  the  Sopreme  Court  of  the  United  States,  •        460 

The  United  States  cannot  prosecute  in  the  State  Courts  for 
offences  against  their  laws,    -  -  -  -  113 

^  of  Legislatures.  In  New  York,  the  Act  of  April,  1811,  is 

an  insolyent  and  not  a  bankrupt  lav,  -  -  474 

The  States  may  pass  such  laws  notwithstanding*  the  power 
granted  to  the  United  States,  provided  they  do  not  inter- 
fere with  the  system  established  by  Congress,  -  ib. 

Insolvent  laws  are  not  laws  impairing  the  obligation  of  con- 
tracts within  the  meaning  of  the  constitution,  -  ib. 

Adischaige  under  the  act  of  1811  of  a  person  residing  within 

this  state,  may  be  pleaded  to  an  action  brought  by  a  citizen 

of  Massachusetts,  although  the  debt  was  contracted  in  that 

state,  and  payable  there,  -  -  -  -        ib. 

——*———.  In  Pennsylvania,  a  similar  decision  to  the 


above,  excepting  the  first  and  last  point,  has  been  made  on 
the  act  of  March,  1812,  ....  547 

.  In  Virgrinia,  the  13th  section  of  the  Act 


concerning  Marriages  declared  to  be  contrary  to  the  Bill  of 
JRights,  ......  602 

.  In  South  Carolina,  a  discharge  under  the 


insolvent  law  cannot  suspend  or  weaken  process  in  the  Cir- 
cuit Court  of  the  United  States,  for  the  same  district,  so  as 
to  entitle  a  defendant  in  the  marshal's  custody  on  mesne 
process,  to  be  released  on  common  bail,  -  -        117 

Such  a  law  declared  to  be  an  interference  between  credit- 
ors and  debtors,  and  it  tends  to  impair  the  foroe  of  contracts,    ib. 
AoRBEM ENT,  Ak,  between  the  master  and  a  passenger,  that  the  latter 

shall  remain  on  board  until  he  has  paid  his  freight, » lawful,  123 
Admiraltt,  Sir  Leoline  Jenkins,  on  the  law  ot,  "  -        557 

ALLEaiAHcs,  whether  the  inhabitants  of  the  United  States,  bom  here 
before  the  Declaration  of  Independence,  aro,  on  going  to 
England,  to  be  considered  as  natural  bom  subjects,         •      30 
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Alixhs,  conunomit  in  their  omi  comitry,  canoot  nuntaiB  aay 

•     actioii,nn  tlie  country  of  the  bell%ereat,  -         flPT 

A^msirricB,  an  aasii^nient  of  his  indentnre,  »  not  valid,  withoat 

the  aMent  of  his  parent,  or  ipaaidian,  16ft 

An  indenture  executed  befiire  ub  alderman  of  Philadelphia  it 

valid,  ..-.-•  i^, 

ABBmtATioii  Law,  Governor  M*Keatt*s  reaaoM  againft  the,  50G 

AnoRMET,  Letten  of,  ho«r  executed  in  PenUByhraniay  4M 

B^snATKr,  reaistanoe  by  the  matter  of  a  neotral  veuel  to  theeearch 

of  a  belligerent,  w,  .....    sfS 

BkLLtOBESNT  rightk  See  Lamt  tf  J€i4itam. 

Caftdrs,  its  effBcts  upon  wages,  ...  •      fS 

CaAiccxnr  Court,  cannot  entertain  a  criminal  prosecutioo,        -       5€f 
ConHBericuT,  judiciary  of,  .....     f77 

Deeds,  how  executed  in  Pennsylvania,  .  -  .  4i4 

DiexsTS,  specimen  of  a  translation  of  the,  ...     308 

FEnBBALirr,the,  by  whom  written,        -  -  ...         461 

JVo<e.«— The  aocnrakoy  of  this  article  has  been  denied  by  Wil* 
liam  Coleman,  Esq.  whose  intimacy  with  General  Hhmil- 
ton,  entitles  his  opinion  to  great  respect.  He  has  promised 
to  give  some  information,  from  which  our  statement  may  be 
corrected  hereafter. 

Fishing,  the  right  to  take  shell-fish  on  the  land  of  an  indivalnal,  be- 
tween high  and  low  water  mark,  is  a  common  right,        •     tit 

FaxiGHT,  where  part  of  the  cargo  is  landed,  the  freight  earned  on  it 
is  liable  to  the  seamen,  even  though  the  part  thns  landed 
should  afterwards  be  destroyed  or  lost,  -  -  tf 

IiiFonMATTON,  profocution  by,  is  unconstitutional  in  Ohio,  -        113 

And  in  Viiig^ia,  in  the  Chancery  court,  -  >  5QZ 

Imsolvemt  Laws,  not  against  the  constitution  or  laws  of  the  Unit^ 

States, 174,474 

Cofilm, 117 

JxmDai s,  Sir  Leoline,  his  ailment  on  the  Uw  of  Admiralty,  •    557 

Kxaa,  Col.  account  of  his  trial,  .  ..  .  •         isf 

Lawb,  oq  the  promulgation  of  the,  ....      iss 

oftheC/nOecrSftolef,  Rush's  edition,    *  -  •  152 

of  the  SfoMk  IndiUf  Workman's  translation  of  the,  285 


XiAiN«fJNMtiBiMif  Workman's  timnslatioii  of  die;      *  90t 

oftbePaitidftt,coiiceniiiig  slave*,  ...        465 

««•  NATiofw,  one  ■orereign  state  cannot  make  vseof  the  mil- 
oicipal  ooQits  of  another  gorernment  lo  enldice  its  penal 
laws, 113 

Ambiguity  of  the  tenn,  Lom  of  Jfo/tUmty  -  -  -      161 

Idea  of  the  Lair  of  Nature,      •  -  •  •  ih. 

Of  the  natural  universal  Law  of  NatioDS,  •  »  •      1$S 

Of  Ibe  partioular  European  Law  of  NatioM.  It  is  founded  on 
positive  principles,  and  on  the  usages  and  customs  which  the 
European  Nations  have  introduced  among  themselves,  ft. 

Existence  of  the  European  L&w  of  Nations.  Asiatic,  Afri« 
can,  and  American  Law  of  Nations,        -  •  -     lil 

The  European  Law  of  Nations  b  mutable,        <  -      -      ib. 

It  should  be  fbund  in  cases  therein  referred  to,       •  •     114 

How  proof  of  it  should  be  madoi         -  «        •  -      ib« 

Facts,  contradicted  by  othen,  or  to  which  othen  art  efbctu* 
ally  opposed,  cannot  serve  as  proof  of  the  European  Law  , 
of  Nations,  ......     i^^ 

Whether  conventions  and  treaties  of'  peace  concluded  be- 
tween the  slates  of  Europe  may  serve  for  it,        -  •      ib. 

Another  question  concerning  the  proof  of  the  European  Law 
of  Nations  to  be  drawn  from  conventions.    -  •      -       ib. 

When  the  European  Law  of  Nations  is  dubious,  recourse  must 
be  had  to  the  Universal  Law  of  Nations,  -  -166 

A  neutni  state,  being  the  friend  of  both  belligerent  parties, 
they  are  bound  to  similar  conduct  towards  the  neutral,      -     ib. 

A  neutral  preservesall  the  rights  which  she  had  before  the  war, 
nor  cui  the  belligeronts  impose  any  new  obJigations  upon 
her, 167 

A  prince  who  aids  one  belligeront  party  bec<xnes  the  enemy  of 
the  other,  and  his  neutrahty  thenceforth  ceases,  -      ib. 

Whether  it  is  compatible  with  neutrality  lo  give  auxiliary 
troops  to  one  of  the  belligerent  parties.^  -  -      ib. 

Whether  a  state  maj  pay  one  of  the  belligerent  parties  subsi* 
dies  wkhout  thus  violating  its  neutrality?  -  »     1^ 

Of  dominion  in  rivers,  lakes,  gulft,  and  straits.  Sovereign* 
ty  of  die  Bomans  in  the  Mediterranean  sea;  that  of  Den- 
mark in  the  Sound,  -  -  .       .      '     .     169 

The  high  seas  and  the  ocean  are  subject  to  no  dominion. 
Rights  of  the  states  of  Europe  on  their  shores  and  the  sea 
which  surrounds  them,     •  -  -  -  -170 
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XjAW  ov  N  jTioRft: — Pretended  torereigiity  of  the  Venetiaos  orer  the 
Adriatic  tea^  of  the  Genoese  over  that  of  Liguria,  of  theBn* 
I^Jish  over  the  British  sea.  The  lowering  of  fkgs  and  ttib 
there  required  by  the  latter,  •  -  -  -      ib. 

The  use  of  the  high  seas  is  free  and  conunon  to  all  nations  for 
navigation,  having  either  commerce  or  irar  to  its  end. 
Equal  rights  of  people  to  both,  -  -  -     172 

Advantages  of  commerce  to  people,  *  -  -     ib. 

Objects  of  commerce,  all  from  which  merchants  expect  any 
profit,       -  -  -  -  -  -  -     ib. 

The  sovereigns  of  states  between  which  commerce  is  carried 
on,  can  alone  permit,  interdict,  or  restrain  it,        -  -    173 

It  is  their  laws  only  that  their  commercial  subjects  are  bound 
to  obey,     -  -  -    '        -  -  -  -     ib. 

One  state  has  no  right  to  hinder  the  commerce  of  the  subjects 
of  another,  with  which  it  is  at  peace,        -  *  -     ib. 

The  subjects  of  a  neutral  state  may  trade  with  the  beUigerant 
parties,  without  either  of  the  parties  being  at  liberty  to  in- 
terdict or  molest  its  commerce,    -  -  •  -    174 

One  of  the  belligerent  parties  ought  therefore  to  sofier  tiie 
merchants  of  a  neutral  country  to  sell  to  the  other  all  that 
tliey  could  sell  to  it  in  time  of  peace,  -        -  -     ib* 

Consequently  arms  and  warlike  munitions.  A  particiilar  reac 
son  why  this  commerce  cannot  without  injut^ioe  be  inter- 
dicted to  certain  nations,  •  -  -  -     ib. 

Neutral  merchants  do  but  exercise  their  right  by  selling  war- 
like munitions  to  belligerents.  They  do  wrong  therefore  to 
none  whatever,     -  -  -  -  -  -     ib. 

One  of  the  belligerent  parties  cannot,  by  his  own  autkiQrity, 
except  any  species  of  merchandise  with  which  the  nentral 
merchants  are  not  to  supply  the  other  party,  and  still  less  in- 
terdict all  commerce  with  the  other,         ...    17^ 

A  belligerent  party  having  occupied  his  adversary's  countiy, 
may  limit  the  commerce  of  neutrals  there,  and  interdict  it 
altogether,  -  -  -  -  -  -     ib. 

'       In  like  manner  all  commerce  may  be  interdicted,  and  all  oom- 

mnnication  with  a  place  besieged  or  blockaded  by  its  troops,  17$ 

Excepting  these  cases  belligerents  have  no  right  to  prohibit 
neutrals'  commerce  in  any  merchandise  whatsoever,  nor  to 
molest  it  in  any  place,        -  -  -  -  -      ib. 

Whether  the  universal  law  of  nations  gives  belligerents  the 
power  to  stop  neutral  merchant  vessels  on  the  high  sea,  to 
visitamd  seize  them  as  good  prize.^  -  -  -     ib.^ 
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Lavs  or  NATiom: — A  beUi^rent  party  caimot  seize  at  sea  any  other 

vessels  than  those  of  the  other  party  or  of  its  own  snbjectSy    177 
Or  those  which  belong*  to  the  allies  of  the  other  party  or  to 
their  subjects,       -  -  -  -  -  -     ib. 

But  without  any  right  to  stop  neutral  vesiels  at  sea^  or  that 

of  yisitiog  and  seizing  them*         *  •  •  -     ib- 

Whether  belligerents  have  a  right,  by  their  ordinances,  to  pro- 
hibit neutrals  from  dealing  with  their  enemies,  either  alto- 
gether or  in  some  sorts  of  merchandise,    -  -  -      ib. 
Such  an  interdict  cannot  be  given  to  merchants  but  by  their 

sovereign,  from  whom  belligerents  are  to  require  it,       .  -    178 
But  it  is  pure  complaisance  to  allow  it,         •  -  -    179 

Liberty  of  neutrals  to  ship  enemies'  effects  on  board  their  ves- 
seb,  -  -  -  -  -  -  -     ib. 

Belligerents  have  no  power  to  seize  them  there,        -  •     ib. 

Injustice  of  requiring  the  master  of  a  neutral  vessel  to  prove 

that  the  caigo  is  neutral  property,  and  not  enemy's,  -     180 

Effects  of  a  neutral  merchant  seized  on  board  an  enemy  ought 
to  be  restored  to  him,  as  soon  as  he  shall  have  proved  his 
property  in  them,  -  -  •  -  -     181 

Belligerents  have  no  right  to  require  of  neutral  merchant  ves- 
sels at  sea,  the  exl^itioQ  of  their  bills  of  lading  and  other 
papers  concerning  the  cargo,         -  -  -  -     ib. 

An  they  can  require  is  reduced  to  the  passports  and  sea  letters,  ib. 
Whether  belligerents  have  jurisdiction  over  captured  neutral 
vessels,  and  their  cargo.'  -  -  -  -    182 

^      Reasons  why  they  have  it  not,  -  -  -  -      ib. 

Nor  can  their  tribunals  declare  them  confiscable,     -  -     ib. 

Losses  thus  sustained  by  neutral  merchants  are  at  the  charge 

of  the  sovereign  of  those  tribunals,  •  -  -    183 

He  cannot  refuse  satisfaction  under  pretext  of  the  force  of  go- 
vernment tying  his  hands,  •  -  -  -     ib. 
Nullity  of  all  proceedings  against  neutral  merchants,  their 
vessels  and  goods,             -            -            -            -            -184 

AU  this  is  to  be  understood  according  to  the  universal  law  of 
nations.  That  of  European  nations  has  made  great  changes 
in  it,         -  -  -  -  -  -  -     ib. 

War  makes  no  change  in   the  rights  and  obligations  of  any 
others  thui  the  belligerents,         -  -  -  -    185 

The  rights  of  offence  and  defence  cannot  be  exercised  by  bel- 
ligerents to  the  prejudice  of  neutrals,        -  -  -    186 
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L Awi  OF  NATioiii:-«T1i«  merebttto  of  a  Mutral  comiby  may  idl  1 

mtiaDiofirartobeUigereDtB,        -  -  -  -    1ST 

BccapttelatioD  of  the  rights  which  the  imnrenel  kwof  natieos 
gives  to  neutral  nations  in  their  oomnerce  in  time  of  war,     Itl 

What  certain  ancient  people  hare  done  in  orier  to  prevent 
supplies  to  enemies*  countries  and  besieged  places,  -    !•• 

Contraband  goods  according  to  the  Roman  laws  and  the  ooo- 
stitutioa  of  the  Popes,      -  -  -  -  -    l« 

Usage  introduced  into  Europe,  by  which  belligerent  powers 
aoteidict  neutral  nations  from  carrying  munitions  of  war  to 

.  the  adyerse  party,  -  -  -  •  -    IM 

Convention  between  the  emperor  Frederick  II.  and  the  prince 
of  the  Sarazins  in  Africa,  for  the  security  of  the  commerce 
of  their  respectiye  subjecte  in  the  Mediterranean  sea.  Trea- 
ties of  the  European  powers  with  the  piratical  states  of  Al- 
giers, Tunis,  and  Tripoli,  -  -  -  -     ft- 

The  fint  motiFe  of  the  states  of  Europe  to  make  treaties  of 
coBBmeroe,  was  tiiat  of  putting  an  end  to  the  violeBce  and  pi- 
racies committed  by  people  against  each  other.  Contents 
of  the  treaties  between  Edward  III.  king  of  England,  and 
some  Castilian  and  Portuguese  citier,  and  of  another  be- 
tween Henry  V .  king  of  England,  and  John,  duke  of  Bur- 
gundy,    .  -  -  -  -  -    I6S 

Violence  of  belligerents  against  the  merchant  ressels  of  neu- 
trals, another  motive  for  making  so  many  treaties  of  com- 
merce,     -  -  -  -  -  -  -    IW 

MuuitioDs  of  war  destined  for  enemies'  ports  are  declared  con- 
traband in  all  these  treaties,         -  -  •  -     ibi 

Contents  of  the  treaty  of  1S14,  between  Sweden  and  the 
United  Low  Countries,    •  •  -  -  -    195 

Of  that  of  1632  between  France  and  England,        -  -     ib* 

Peculiarity  concerning  the  transportation  of  munitions  of  war 
in  the  treaties  of  1642  and  1654  between  England  and  Por- 
tugal,      .--.--.     ib. 

And  of  that  of  1647  between  Spain  and  the  Hanse  Towns,       ib. 

Designation  of  contraband  in  the  treaty  of  1 646  between  France 
and  the  United  Provinces,  -  -  •  -    196 

More  specific  designation  of  merchandise  prohibited  and  per- 

.  mitted  in  the  treaty  of  1650  between  Spain  and  the  United 
Provinces,  and  in  those  which  hare  been  made  suooeaavely,    ib. 

France  and  the  Hanse  Towns  in  It  66,         -  •  •    196 

France  and  England  that  same  ycari  -  •  -197 
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Lawi  or  NATioNB:^France  and  Spain  in  1659,     -  *     ib. 

England  and  Sweedeo  in  166 1,  -  -  -  -     ib> 

Fnmce  and  the  United  Piorinoes  in  1662, 1678,  1697, 1713» 
1739, 198 

France  and  Denmark  in  1 662.  -  -  -  -     ib. 

Spain  and  England  in  1667,  1670, 1713,        -  -  -     lb. 

Sweden  and  the  United  Provinces  in  1667, 1675, 1679,         -     ib. 

Complete  detail  of  contraband  goods  and  of  such  as  are  free  in 
the  treaties  between  England  and  the  United  Provinces 
of  1668  and  1674.  Reciprocal  declaration  on  an  article  oi 
these  treaties  in  1675,  -  -  -  -    199 

Same  detail  in  the  treaties  between  France  and  England  of  . 
1677  and  1713,     -  -  -  -  -  -    200 

By  all  these  treaties,  and  many  others,  maritime  commerce  re- 
mains free  with  the  enemies  of  both  belligerent  parties,  ex- 
cepting munitions  of  war,  -  -  -  -     ib. 

Peculiarity  concerning  munitions  of  war  and  their  transporta- 
tion to  enemies'  places  in  time  of  war,  in  the  treaty  made  in 
1661  between  Portugal  and  the  United  Provinces,  -     ib« 

Whether  beUigerents  have  a  right  to  seize  enemies'  goods  in 
neutral  vessels,    ------    201 

Passage  relative  to  this  in  II  Consolato  del  Mare,     -  -     ib. 

Hole  which  is  dra?ni  from  it:  enemies*  goods  in  a  friend's  sjiip 
are  confiscable,  and  a  friend^s  goods  in  an  enemy's  ship  are 
free,         -  -  -        -    -  .  -  .    202 

Treaties  made  according  to  this  rule  between  Edward  III. 
king  of  England  and  certain  Castilian  and  Portuguese  towns 
in  1351  and  1353,  -  -  -  -  -     ib. 

Exception  made  in  a  treaty  between  Edward  IV.  king  of  Eng- 
land, and  Francis,  duke  of  Brittany,  in  1468,]      -  -    203 

Other  treaties  concluded  according  to  this  rule,  between  the 
kings  of  England  and  dukes  of  Burgundy,  as  lords  of  the 
LowCountries,  in  1417, 1478, 1496,  -  -  -      ib. 

Remark  on  these  treaties,  -  .  .  .    204 

A  new  rule  established  in  the  treaty  made  in  1646  between 
France  and  the  United  Provinces,  according  to  which  the 
merchant  vessels  of  their  respective  subjects  should  be  free 
with  all  the  cai^o.  Another  treaty  of  the  same  tenor  be- 
tween France  and  England,  in  1655,        -  •  -      ib. 

Commercial  traatyof  1650  between  Spain  and  the  United  Pro- 
vinces, which  contaios  the  same  rule,  with  the  addition  that 
goods  of  their  respective  subjects  ^found  on  board  enemies 
should  be  confiscated,        -  -  -  -  ^     ib. 
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Laits  or  NATtoits:^Of  the  new  rale  siace  adopted  in  tieaties,  ttmC  a 
Iree  ship  makes  free  goods,  and  that  a  confiscate  ship 
renders  the  goods  confiscable,       ....    2OS 

A  number  of  treaties  concluded  on  tbis  fiMrting,        -  -     ib. 

And  eren  those  which  have  been  made* with  the  barbartds 
stateii  of  Africa, 206 

Neutral  goods  laden  before  a  declaration  of  war  on  boaid  ene- 
mies' vessels,  are  not  confiscable.  Terms  fixed  after  a  decla- 
ration of  war  on  this  snbject  in  some  treaties  in  &voiir  of 
neutrals,  -  -  •  -  -  -     ib. 

The  ancient  rale  has  been  retained  only  in  the  treaties  made 
in  169^1  between  England  and  Sweden,  and  in  1670  between 
England  and  Denmark,    ...  -  -    f07 

Remarkable  peculiarity  in  the  treaties  made  by  France  with 
the  Hause  Towns  in  1655  and  1716,  -  -  -    208 

The  commercial  treaties  of  the  states  of  Europe  serve  to  prove 
the  rig'ht  of  the  people  of  J5urope  in  commercial  afiaixa,        209 

Tbis  question  relates  only  to  commerce  in  time  of  war,        -    210 

Restriction  of  the  freedom  of  commerce  in  time  of  war  by  the 
European  law  of  nations  founded  on  treaties.  Principles 
and  usa^s  which  have  been  deduced  from  them,  -     ib. 

By  the  ancient  law  of  European  Nations,  enemies'  goods  in  a 
neutral  vessel  were  confiscable,  and  neutral  goods  in  an  ene- 
my's vessel  were  free,        ...  -  -    213 

The  new  law  declares  neutral  vessels  and  their  cargoes  free, 
and  enemies'  vensels  and  all  their  cargoes  confiscable,        -     ib* 

On  this  footing  all  the  treaties  of  commerce  have  been  conclu- 
ded since  the  middle  of  the  sixteenth  century,  excepting-  on- 
ly the  two  made  by  Engpland  with  Sweden  and  Denmark,      214 

The  greatest  number  make  the  rule,  and  the  smaller  the  ex- 
ception,    -  -  -  -  -'-  -ib. 

Exemption  of  neutral  goods  from  confiscation  if  they  are  la- 
den before  a  declaration  of  war  in  enemies'  vessels.  Which 
is  also  applicable  to  contraband  goods  destined  for  enemies' 
places,      -------    215 

Whether  neutral  states  are  absolutely  bound  to  acknowledge 
the  jurisdiction  of  bel%erents  over  the  vessels  and  goods  of 
their  subjects.  Strange  and  irregular  proceedings  of  some 
courts  of  admiralty,  -  -  -  -  -     tb* 

What  is  to  be  done  if  two  states  are  in  contradiction  on  the 
first  principle  by  which  causes  of  this  nature  ought  to  be 
decided, 219 
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Lawi  or  Natiokb:— To  what  aztfiot  nantralB  are  bonod  to  obterre 

orders  published  by  belligerents  at  the  beginniog  of  a  war,  SI  9 

Greneral  remaric  on  the  conduct  of  Ewopean  powers  in  certain 
disputes,  ......    2S0 

Quarrels  of  John,  king  of  Denmark^  with  the  Hanse  Towns 
concerning  their  oommerce  with  the  revolted  Swedes  during 
the  war  which  he  made  on  them,  -  -  -     ib. 

And  of  Louis  XII.  with  the  Venetians,  for  saltpetre  idd  at  Ve- 
nice to  the  Spaniards,  his  enemies,  ...    2SS 

Demand  of  GustaTus  I.  king  of  Sweden,  on  Maria,  queen  of 
England,  that  she  should  prohibit  her  subjects  firara  the 
porthem  navigation  to  Russia,  his  enemy,  -  -     ib. 

Depredations  and  violences  of  the  sea  robbers  against  foreign 
vessels.  Imposts  levied  on  certain  nations  to  be  secured 
against  their  insults,         .....    223 

Disputes  between  Elizabeth,  queen  of  England,  and  the  Dutch 
and  Zealanders,  who  had  seised  some  English  vessels  carry- 
ing provisions  and  other  effects  to  the  ports  of  Spain,        -    294 

The  English  seize  in  Portugal  sixty  Hanse  vessels  laden  with 
grain  and  naval  munitions.    Great  contests  thereupon,     -     ib. 

How  Alberius  Gentihs  would  justify  Om  violent  proceeding,    S26 

Queen  Elizabeth's  interdict  against  canying  either  provisions 
or  aims  to  Spain.  Dispute  thereupon  between  her  and  the 
kings  of  Poland  and  Denmark,    •  .  -  -    £26 

English  navigation  to  Russia  by  the  way  of  ArchangeL  The 
kings  of  Denmaric  pretend  to  forbid  it,    -  -  -    227 

Decision  of  Albericns  CJentilis  on  the  capture  of  an  English 
vessel  canying  warlike  munitions  to  Constantinople,  made 
by  the  knights  of  Malto  and  the  Swedes,  -  •228 

Another  decision  of  his  on  an  English  merchant  vessel  taken 
in  battle  by  a  Tuscan  ship  of  war  attacked  by  the  former,    229 

Henry  IV,  king  of  France,  does  not  pennit  French  vessels 
sailing  towards  Spain  to  be  searched  by  the  English,        -    230 

Negociations  of  John,  king  of  Sweden,  during  his  war  with 
Russia,  with  certain  courts  in  order  to  obtain  their  consent 
to  his  interdiction  of  commerce  and  navigatioq|^  Narva,        ib 

Interdict  of  Charles  IX,  king  of  Sweden,  prohibiting  all  navi- 
gation to  Riga  and  in  Courland  in  the  war  with  Poland.  Like 
interdict  of  Christian  IV.  king  of  Denmark,  prohibiting  all 
the  commerce  of  foreigners  with  Sweden  when  he  attacked 
it    Contests  on  these  general  interdicts,  -  -    231 
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Laws  or  NATiom:— Interdict  of  the  stfttei  genonl  oC  tiie  Voitad 
Frariocoi  in  15A9,  ordering  all  people  not  to  trade  to  Spain. 
Tbe  king  of  Denmark  doet  not  acknowledge  it,  fSt 

Treaty  of  alliance  made  in  1635,  between  Charles  I.  king  of 
England,  and  the  United  Prorinoes,  wherein  it  is  agreed  to 
fcrbid  all  nations  to  trade  to  Spain,  which  is  thecauseof  a 
war  between  France  and  England,  .  •  «    S3) 

Interdict  of  the  states-genenl  of  the  United  Low  Covmtries, 
pnblisbed  in  1653,  in  their  war  with  England^  against  carry- 
ing there  any  warlike  or  naval  munitions.  Disputes  there- 
upon with  Sweden,  •  •  •  •  -    334 

Treaty  of  alliance  between  England  and  the  said  states  in  1689, 
wherein  they  agree  to  prohibit  all  nations  from  ounuietce 
with  France  during  their  war  with  that  ctown,     •  -     ib. 

Rigorous  execution  of  this  intexdict,  •  •  .    336 

Great  disputes  thereupon  with  the  kings  of  Demaark  and  Swe- 
den, •  -  -  •  •  •  -337 

What  passed  between  England  and  the  United  FroriBoes  with 
regard  to  commerce  with  the  enemy  in  the  war  of  the  Span- 
ish succession,      -  -  -*  -  -  -    336 

Contests  of  England  and  the  United  Prorinoes  with  Sweden 
for  the  freedom  of  their  commerce  in  the  Baltic*  in  the  war 
of  the  North,        •  -  -  -  -  -    340 

Some  Turkish  passengers  taken  off  at  Copenhagen  in  a  Dutch 
vessel,      -  •  -•  -  -  -341 

Other  quarrels  of  the  United  Provinces  with  Sweden,  in  a  new 
war  between  the  latter  and  Russia,  ...    24s 

ComplaintB  of  the  Dutch  merchaQtB  on  the  seizure  of  their 
vessels  by  the  Eng^Iish  in  the  war  of  the  latter  with  Spain,     ib. 

War  between  France  and  Great  Britain.  Great  controver- 
sies of  the  kiog  of  Prussia  with  the  latter  respecting  the 
commerce  of  bis  subjects,  disturbed  by  the  English,         -    343 

The  celebrated  affair  of  the  Prussian  memorial,  commonly 
called  the  case  of  tlie  Silesia  loan,    -        -  -  -     ib. 

Answer  of  tlie  British  court,  ....    246 

PrusaiaolKlejoinder,  .....    248 

Judgment  of  this  affair,        •  •  •  •  .    250 

Another  war  between  France  and  Great  Britain  in  1755,  Com- 
merce of  tlie  Dutch  in  the  French  West  India  ishmds  which 
the  Englbh  interrupt  by  the  seizure  of  a  great  number  of 
Dutch  vessels.    Very  animated  controversies  thereupon,      353 

Reasons  of  the  two  parties,  ....    255 
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Laws  o»  l^ATiofnr—Neir  war  between  France  and  Great  Britain  oc- 
casioned by  the  retaltof  the  En  j^lith  colonies  of  North  Amen*    .' 
ca.    Ordinance  ofthekin^  of  France^  •  •    267 

Timber  and  other  materials  fit  for  shipbuilding  placed  in  Eng^ 
land  in  the  number  of  contraband  goods.  Seizure  of  seve- 
nd  Dntch  tessels  laden  with  them.  Representation  of  the 
states  general  against  this  proceeding,  as  being  contrary  to 
the  traaties  subsisting  between  the  two  powers,    .  »      ib. 

Remarkable  decree  of  the  Elnglish  court  of  Admiralty  on  the 
subject  of  a  Dutch  ressel  laden  with  ship  timber,  with  the 
reasons  for  it,        »•••••    269 

Resolution  of  the  states  general  to  aflford  conroy  to  merchant 
ressels.  They  except,  nevertheless,  resseU  laden  with  ship- 
timber,  at  the  representation  of  the  English  ambassador,       260 

The  court  of  France  causes  convoy  for  all  their  merchant  ves- 
sels to  be  demanded  of  the  states  general,  without  excepting 
from  it  those  which  should  be  laden  with  nava)  provisions,     261 

Ulterior  demand  and  declaration  of  the  court  of  France,      .    262 

The  states  general  persist  in  their  anterior  resolution.  Dis* 
content  of  the  court  of  France,    »  %  »  .     ib. 

Whether  this  court  was  right  in  such  a  demand  of  the  states^    263 

Final  determination  of  the  states  general  to  give  convoy  with* 
out  distinction,  and  to  fit  out  a  naval  armament  for  this  pur- 
pose. The  province  of  Zealand  refuses  its  consent  to  it. 
Danish,  Swedish,  and  Russian  squadrons  for  the  protection 
of  their  trade,        ......    264 

Great  dangers  to  which  navigation  and  commerce  are  exposed, 
as  well  of  the  subjects  of  belligerent  maritime  powers,  as  of 
those  of  neutral  states,       .....    266 

Evils  of  war  much. ameliorated  in  later  tiroes,  •  .     ib* 

Reflection  that  commerce  and  navigation  might  be  left  free  to 
the  sobjects  of  maritime  belligerent  powers.  Advantages 
to  result  from  it  to  both  parties,     .  .  ...    266 

Treaties  between  Charles  V.  and  Francis  I.  and  betireen 
Louis  XIV.  and  the  United  Provinces,  for  the  freedom  of 
fishing  in  time  of  war,        •  «  .  .  •    267 

Treaty  between  Sweden  and  the  United  Provinces  for  the  en- 
tire freedom  of  commerce  allowed  to  their  respective  sub- 
jects, notwithstanding  war  between  them,  •  .     ib. 

Convention  of  France  and  Spain  for  the  free  commerce  from 
France  to  Holland,  and  from  Holland  to  France,  through  the 
French  and  Spanish  territory  to  the  Low  Countries  during 
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war.  TrMty  nittde  by  ooAMDt  of  the  kingi  of  Fnnea  tad 
fipaia  betweeo  the  town  of  Bayonne  and  oonntrj  o£  I*- 
hoart  on  the  one  part,  and  the  prorince  of  GnipinooD  on 
the  other,  lor  the  reciprocal  freedom  of  naTigation  and  com- 
meroe  dtuing^  the  war  betireen  tiie  two  crowns,    .  •    iSS 

Laws  or  NATtoits:-«Other  examples  of  freedom  of  oommeroe  allow- 

ed  daring' war,  .  .     ib. 

The  belligerent  maritinie  powen  might  at  least  hare  commerce 
free,  the  one  to  the  subjecU  of  the  other,  with  neutrals,  and 
for  goods  not  contraband,  .     ib. 

Grand  obstacle  to  such  a  project  proceeding'  fnxn  this,  that 
the  wars  of  maritime  powers  are  most  commonly  ntUiimai 
UMifff,         .......    S69 

Origin  of  the  rights  assumed  by  belligerents  omer  the  vessels 
and  goods  of  neutrals,  •     ib. 

The  usage  of  interdicting  neutrals  from  oommeroe  in  warlike 
and  naval  muniticnis  forms  a  contrast  with  other  usages  re- 
ceived in  Europe,  .....    271 

Injustice  of  not  consenting  to  permit  neutrals  &e  transporta- 
tion of  enemies'  effects  in  their  vessels.  Answer  to  an  ob* 
jection,     .......    275 

Right  of  neutral  states  to  require  that  their  commercial  stales 
should  be  treated  by  belligerents  conformably  to  the  new 
law  of  European  Nations.  Which  ought  not  to  be  refused 
to  them,    .......    274 

UtiUfy  of  a  general  code  of  the  law  of  war  and  marine,  in  or- 
der to  fix  bounds  to  the  too  extensive  pretensions  of  bellige- 
rents, and  to  secure  their  just  rights  to  neutrals,  .    275 

Reasons  by  which  the  maritime  powers  are  bound  to  consent 
to  it,* 27 


M*Kkan,  Governor,  his  reasons  for  rejectin|^  the  Arbitration  law,  •    506 

Nbobo,  a,  cannot  be  a  witness  in  any  case  where  the  parties  are 

whites,      .......     464 

PftUEx,  the  prize  courts  of  the  United  Statea  have  no  cognisance  q£ 

captures  made  by  a  foreign  power,  .  .  .        i 

Salvaok,  on  the  law  of,      .  .  .    509 

8f LBsiA  Loan,  account  of  that  aflair,  ....    248 

*  The  Editor  aeglseted  to  state  in  the  proper  plaec  that  the  traetbere  r«* 
ftned  to,  was  vrittsn  by  a  ProMiaB,  vhoM  name  he  was  onaUe  to  asecrtaiiK 
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Sratiko  at  Mft,  imlawftil,  .....    129 

Slaves,  proniions  respecting',  in  the  Lawi  of  the  Partidu,  .415 

RsKvc,  Eaq.  John,  his  DiBoosaions  on  the  Law  of  Allegiance,  SO 


Unitsd  States,   the,  cannot  prosecute  in  the  State  courts,  for 

offences  against  their  laws,  ....     113 

Wages,  how  affected  by  capture,    .  •      IS 

— ,  contracts  for,  dissolved  by  a  declaration  of  war,  which  makes 

the  voyage  iUegal,  •  .  .IS 

» if  the  voyage  be  broken  up,  and  the  seamen  remain  on  board 
at  the  request  of  the  master,  and  perform  duty,  they  are  en- 
titied  to  half  wages,  .      ib* 

»  alter  capture  and  release,  if  the  vessel  be  in  a  condition  to 
return  home,  the  men  are  entitled  to  the  two  months  wages 
(Feb.  1 803,  ch.  63.  { 3.)  if  they  are  not  brou|^t  home,      .      ib. 

WiLKiHsoK,  Gen.  his  conduct  at  New  Orieans,  .  132 
WtTNJcss.    See  Ncono. 

WoKKif  All,  Judge,  his  trial  at  New  Orleans,  .  ib. 

,  his  translation  of  laws  of  the  Indies,  •  285 

"                       proposes  to  translate  the  Digests,  .  307 
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